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Toe  London  and  Blackwall  Railway  Company,  Appellants,  t^.  The 

Bev.  John  Letts,  Respondent^ 

ICarch  10  and  Angost  8,  1851. 

7\ihes — OUp  of  London — "  Assessments* 

The  dergj  of  the  city  of  London  were,  by  fL  decree  made  under  the  anthoritr  of  an  act  of 
parliament,  37  Hen.  8,  c.  12,  declared  entitled  to  28.  9d,  in  the  pound  of  the  rent  bj  the 
year  of  all  houses,  shops,  &c.,  as  and  for  tithe.  The  Blackwall  Railway  Company's  act 
empowered  that  company  to  remore  certain  houses,  and  it  declared,  that  for  indemnifying 
the  rectors,  ftc.,  agunst  such  loss  as  might  accrue  to  them  from  the  railway  taking  down 
houses,  &C.,  and  until  new  houses  should  be  erected  on  the  ground  which  should  be  cleared, 
of  such  an  annual  rent  or  value  that  the  tithes  actually  payable  therefor  should  be  fully 
equal  to  the  tithes  or  yeaxly  sums  of  money  payable  for  the  nouses  quitted  by  the  occupiers, 
the  company  should  pay  tithes  for  Uie  houses  quitted  by  the  occupiers,  "  according  to  the 
last  assessment  thereof  to  the  25th  March  last,^  and  such  sum  or  sums  should  diminish  in 
proportion  to  the  tithes  actually  payable  for  new  houses  erected  and  occupied  on  ground 
which  should  be  so  cleared.  In  respect  of  all  the  houses  taken  by  the  company,  with  the 
exception  of  two,  annual  payments  had  been  taken  in  lieu  of  tithes,  at  a  rate,  in  each  in- 
stance, below  2ff.  9d,  in  the  pound  on  the  annual  yalue  agreed  between  the  rector  and  the 
occupiers.  The  rector  claimed  to  be  paid  2r.  9d.  in  the  pound  upon  the  annual  yalue  of  all 
tiie  premises  taken  by  the  company :  — 

Hdd,  reversing  the  decision  of  Wigram,  V.  C,  that  where  there  had  been  an  agreed  rent 
but  the  rector  had  received  less  than  2ff.  9d.  in  the  pound,  he  was  not  now  entitled  to  re- 
ceive 25.  9d.  in  the  pound  j  that  the  obiect  of  the  act  was  only  to  give  itidemnitu  to  the 
rector;  and  that  the  term  "assessment"  had  reference  to  the  arrangement  througnout  the 
parish,  whereby  the  amount  of  tithes  to  be  paid  to  the  25th  March,  1839,  had  been  under* 
stood,  agreed,  and  settled. 

Hdd,  also  reversing  the  decision  of  Wignun,  Y.  C,  that  the  amount  of  tithe  payable  by  the 
company  was  to  oe  credited  with  the  tithes  actually  pavabie  to  the  rector  in  respect  of  new 
houses,  and  not  merely  with  the  sums  actually  recaved  by  the  rector  in  respect  of  sudi  new 
houses. 

Eeldy  affirming  Wigram,  Y.  C^  that  the  word  ** assessment"  did  not  mean  the  assessment  to 
the  poor-rate. 

This  was  an  appeal  from  a  decision  of  Vice- Chancellor  Wigram, 
dated  the  9th  February,  1847,  made  in  a  suit  in  which  the  present 
respondent  was  plaintiff,  and  the  appellants  defendants.  The  case 
is  reported  11  Jur.  669.     The  bill  stated,  that  by  a  decree  made  hy 

1 15  Jur.  995.    Before  the  Lord  Chancellor,  Lord  Brouoham,  and  other  Lords. 
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the  then  Archbishop  of  Canterbury  and  other  persons,  bearing  date 
the  24th  February,  1545,  made  uod£c«t^e  authority  of  an  act  of  par* 
.  liament,  37  Hen.  8,  c.  12,  intituJ«jiJ\"'Aa  Act  for  Tithes  in  London,'* 
it  was  provided,  ^  that  tt^e^  eitbcefas*  and  inhabitants  of  the  said  ci^ 
of  London,  and  the  li]t^!lij!^**6f  the  same  for  the  time  being,  shall 
yearly,  without  fraud  ^rVoVin,  for  ever  pay  their  tithes  to  the  parsons, 
vicars,  and  cura{efl»^*€»£  Ihe  said  city,  and  their  successors  for  the  time 
being,  aftei^^tliW^rat^liereafter  following,  that  is,  to  wit,  of  every  10s. 
rent  by.  1^^  Veaf  of  all  and  every  house  and  houses,  shops,  warehouses, 
cellar^  js^bies,  and  every  of  them,  within  the  said  city  and  liberty  of 
^  .4ifae«akxae*,  Is.  4jd. ;  and  of  every  20s.  rent  by  the  year  of  all  and  every 
.  •  ySack  house  and  houses,  shops,  warehouses,  cellars,  and  stables,  and 
**•  every  of  them,  within  the  said  city  and  liberties,  25.  9(L ;  and  so,  above 
the  rent  of  20$.  by  the  year,  ascending  from  IO5.  to  lOs.,  according  to 
the  rate  aforesaid.  Item — -that  where  any  lease  is  or  shall  be  made 
of  any  dwelling-house  or  houses,  shops,  warehouses,  cellars,  or  stables, 
or  any  of  them,  by  fraud  or  covin  reserving  less  rent  than  hath  been 
accustomed  or  is,  or  that  any  such  lease  shall  be  made  without  any 
rent  reserved  upon  the  same  by  reason  of  any  fine  or  income  paid 
beforehand,  or  by  any  fraud  or  covin,  that  then  in  every  such  case  the 
tenant  or  famier,  tenants  and  farmers  thereof,  shall  pay  for  his  o^r  their 
tithes  of  the  same  after  the  rate  aforesaid,  according  to  the  quality  of 
Huch  rent  or  rents,  as  the  same  house  or  houses,  shops,  warehouses, 
cellars,  or  stables,  or  any  of  them,  were  last  letten  for,  without  fraud 
pir  covin,  before  the  making  of  such  lease.  Item-— that  every  owner 
or  owners,  inheritor  or  inheritors,  of  any  dwelling-house  or  houses, 
shops,  warehouses,  cellars,  or  stables,  or  any  of  them,  within  the  said 
city  and  liberties,  inhabiting  or  occupying  the  same  himself  or  them* 
selves,  shall  pay  after  such  rate,  for  tithes,  as  is  above  said,  after  the 
quantity  of  such  yearly  rent  as  the  same  was  last  letten  for,  without 
fraud  or  covin."  The  bill  then  stated,  that,  according  to  the  true 
construction  of  such  decree,  the  plaintiff  was  entitled  to  receive  2*.  9(L 
in  the  pound  for  tithes  upon  the  annual  value  of  all  houses,  shops, 
warehouses,  cellars,  &c.,  situate  within  the  said  parish ;  and  that  he 
had  actually  received  payments  after  that  rate  in  respect  of  diveris 
premises,  while,  in  respect  of  other  premises,  he  had  from  time  to  time 
wholly  or  partially  remitted  such  payments :  that,  previous  to  the  in* 
duction  of  the  plaintiff,  the  annual  value  of  the  tithable  premises  in 
the  parish  had  been  assessed  by  agreement  between  the  successive 
rectors  and  the  inhabitants  or  occupiers,  and  the  plaintiff  had  adopted 
the  last  assessment  so  made,  and  continued  to  collect  his  tithes  there- 
on until  a  change  in  occupation  took  place,  whereupon  the  value  of 
the  premises  was  assessed  by  agreement,  and  the  tithes  collected 
upon  such  new  assessment ;  and  that,  in  making  such  assessment,  the 
amount  at  which  the  premises  were  assessed  to  the  poor-rate  was 
generally  resorted  to  by  the  plaintiff  for  the  value  of  the  premises : 
that  by  the  acts  7  Will.  4,  c.  118,  and  2  &  3  Vict.  c.  95,  the  Blackwall 
Railway  Company  was  incorporated ;  and  the  62d  section  of  the  last- 
mentioned  act  provided,  that,  for  indemnifying  (among  others)^  the 
Rector  of  St  Olave's,  Hart  street,  his  successors,  heirs,  and  assigns. 
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against  such  loss  as  might  otherwise  accrue  to  them  from  the  railway 
company  taking  down,  under  the  powers  of  their  acts,  any  houses  or 
other  buildings,  ^  after  the  owners  or  occupiers  of  any  of  the  houses 
or  other  builmngs  to  be  taken  down  for  the  purposes  or  under  the 
powers  of  this  act,  or  the  acts  recited  in  it,  within  the  said  parish,  any 
or  either  of  them,  should  have  quitted  the  possession  thereof  in  pur- 
suance of  this  act,  or  in  pursuance  of  any  notice  to  be  given  or  left 
for  that  purpose  under  the  powers  or  provisions  of  this  act  or  the 
said  recited  acts,  and  in  the  meantime,  and  until  new  houses  or  other 
buildings  should  be  erected,  completed,  and  occupied  on  the  ground 
which  should  be  cleared  under  any  of  the  provisions  of  this  or  the 
said  recited  acts,  within  the  said  parishes,  any  or  either  of  them,  or 
on  some  part  thereof,  of  such  an  annual  rent  or  value  that  the  tithes, 
or  yearly  sums  of  money  by  way  or  in  lieu  of  tithes,  for  the  time  be* 
ing  actually  payable  for  such  new  houses  or  other  buildings,  should 
be  fully  equal  to  the  tithes,  or  yearly  sums  of  money  by  way  or  in 
lieu  of  tithes,  payable  for  the  houses  or  other  buildings  for  the  time 
being  quitted  by  the  occupiers  thereof  as  aforesaid,  within  the  said 
parishes,  or  any  or  either  of  them ;  the  tithes,  or  yearly  sums  of  monef 
or  customary  payments  in  lieu  of  tithes,  payable  in  respect  of  the 
houses  or  other  buildings  within  the  said  parishes,  any  or  either  of 
which  should  be  so  quitted  as  aforesaid,  (according  to  the  last  assess* 
ment  thereof  to  the  26th  March  last,)  or  annual  sums  of  money  equal 
to  the  loss  in  tithes,  or  sums  of  money  or  customary  payments  in 
lieu  of  tithes,  which  the  said  rectors  and  impropriators,  their  respective 
successors,  heirs,  or  assigns,  might  sustain  by  the  want  of  occupiers, 
in  or  by  the  taking  down  of  such  houses  or  other  buildings  respects 
ively  estimated  as  aforesaid,  should  be  paid  and  payable  to  the  said 
several  rectors  and  impropriators,  their  respective  successors,  heirs, 
and  assigns,  out  of  the  said  moneys  to  be  applied  for  the  purposes 
of  this  or  the  said  first-recited  act,  clear  of  all  taxes  and  deauctions, 
at  the  four  most  usual  feasts  or  days  of  payment  in  every  year ;  that 
is  to  say,  the  25th  March,  the  24th  June,  the  29th  September^  and  the 
25th  December,  by  equal  payments  in  each  year,  the  first  payment 
thereof  respectively  to  be  made  on  such  of  the  said  feastnlays  as 
should  first  and  next  happen  after  the  occupier  or  occupiers  of  any 
such  houses  or  other  buildings  in  the  said  parishes,  or  any  or  either 
of  them,  should  have  quitted  the  same  as  aforesaid ;  and  such  sum 
and  sums  of  money  to  be  paid  and  made  good  as  aforesaid  should 
diminish  in  proportion  to  the  tithes,  or  yearly  sums  of  money  by  way  or 
in  lieu  of  tithes,  which  should  for  the  time  being  be  actually  payable 
for  new  houses  or  other  buildings  erected,  completed,  and  occupied  on 
ground  which  should  be  so  cleared  within  the  said  parishes,  any  or 
either  of  them,  as  aforesaid ;  and  in  case  such  sum  or  sums  of  money 
to  be  paid  and  made  good  as  aforesaid  should  not  be  paid  within 
twenty-one  days  after  tiie  same  respectively  should  become  due,  then 
and  in  such  case  the  same  should  and  might  be  recovered,  by  the 
order  of  any  two  justices  of  the  city  of  London,  in  like  manner  as 
any  damages  or  charges,  the  manner  of  ascertaining  or  recovering 
the  amount  whereof  is  not  by  the  said  first-recited  act  specifically 
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provided  for."  The  bill  then  stated,  that,  for  the  purposes  of  sneh 
acts,  thirty-three  houses  in  the  parish  of  St.  Olave  had  been  taken  by 
the  company,  and  that  2,978/.  was  the  aggregate  annual  sum  at  which 
those  houses  had  been  assessed  for  the  relief  of  the  poor :  that  the 
assessment  for  the  poor-rate  was  the  only  public  and  general  assess- 
ment  made  of  the  annual  value  of  the  houses,  &c.,  in  the  city  of 
London,  and  that  it  regulated  all  other  rates:  [the  bill  then  set  out 
the  value  of  the  premises  taken  by  the  company,  according  to  the 
poor-rate  assessment:]  that  the  value  of  the  said  premises,  as  as- 
sessed by  agreement  between  the  rector  and  the  occupier,  exceeded 
the  poor-rate  assessment,  but  the  plaintiff  in  his  claims  adopted  the 
poor-rate  assessment.  The  bill  then  stated,  that  the  occupiers  had 
quitted  the  houses  so  taken,  and  that  part  thereof  were  still  left  stand- 
ing, while  others  had  been  pulled  down,  and  new  buildings  erected 
in  their  place.  The  bill  prayed  that  the  plaintiff  and  his  successors 
might  be  declared  entitled  to  tithes  after  tiie  rate  of  2s,  9d.  in  the 
pound  on  the  annual  value  of  the  premises  taken  by  the  railway 
company,  according  to  the  last  assessment  made  thereof  respectively, 
up  to  the  25th  March,  1839,  by  agreement  between  the  rector  and 
occupier,  or  else  according  to  the  last  assessment  to  the  pooi^rate, 
subject  to  deduction  in  respect  of  houses  or  parts  of  houses  left  stand- 
ing, and  in  respect  of  new  houses  which  should  thereafter  be  erected 
and  occupied  on  the  ground  cleared  by  the  railway  company ;  and  it 
also  prayed  a  reference  as  to  the  amount  of  tithes  to  which  tiie  plain- 
tiff was  entitied  under  the  declaration,  and  directions  for  payment; 
and  in  case  it  should  appear  that  warehouses,  &c.,  constructed  by  the 
railway  company  on  the  ground  cleared  away  by  them  were  to  be 
considered  as  tithable  premises,  and  that  the  compensation  for  the 
loss  of  tithes  had  whoUv  or  in  part  determined,  then  the  biU  prayed 
a  declaration,  that,  in  addition  to  such  part  of  the  compensation,  if 
any,  as  had  not  determined,  the  plaintiff  was  entitied  to  tithes  after 
the  rate  of  2^.  9d,  in  the  pound  on  the  annual  value  of  such  ware- 
houses, ice ;  and  also  a  reference  as  to  the  value,  and  direction  for 
payment  The  defendant  filed  a  cross  bill  against  the  plaintiff  in  the 
first  suit  for  the  purpose  of  discovery,  and  praying  a  declaration  that 
the  defendant,  the  rector,  was  only  entitied  to  demand  tithes  after 
such  rate,  and  upon  such  value  of  the  several  premises,  as  might  have 
been  agreed  upon  by  the  rectors  of  St  Olave's  and  the  defendant  in 
particular,  or  after  such  rate  and  upon  such  value  as  the  several 
premises  might,  in  the  terms  of  the  act  2  &  3  Vict  c.  95,  have  been 
assessed  to  the  25th  March,  1839,  or  of  such  annual  sum  as  might 
be  equal  to  the  aggregate  loss  in  tithes,  or  customary  payments  in 
lieu  of  tithes,  in  respect  of  the  premises,  which  the  defendant  might 
have  sustained  by  the  want  of  occupiers  of,  or  by  the  taking  down, 
the  said  premises ;  such  payments  always  diminishing  in  proportion 
to  the  tithes  which  should  be  payable  in  respect  of  new  houses  erect- 
ed by  the  plaintiffs.  The  respondent,  by  his  answer  to  the  appellants' 
cross  bill,  admitted,  that  in  respect  of  all  the  premises  which  had  been 
taken  by  the  appellants,  with  the  exception  of  two  houses,  one  occu- 
pied by  his  own  collector,  and  the  otiber  by  her  majesty's  Commis- 
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sionerB  of  Excise,  annual  payments  in  lieu  of  tithes  haxl  been  taken 
by  the  rector  of  the  parish  at  a  rate,  in  each  instance,  below  2s,  9(L  in 
the  pound;  and  that  previously  to  the  respondent's  induction,  the 
annual  value  of  the  tithable  preniises  in  the  parish  had  been  from 
time  to  time  assessed  by  agreement  between  the  rectors  and  the 
several  occupiers.  And  the  respondent,  by  his  answer,  further  admit- 
ted, that,  upon  his  becoming  rector  of  St  Olave's,  Hart  street,  he 
received  from  the  family  of  his  predecessor  a  book  containing,  or 
purporting  to  contain,  an  account  of  the  tithes  actually  received  by 
Dr.  Owen,  his  predecessor,  from  the  occupiers  of  the  parish,  from 
Christmas,  1834,  to  Michaelmas,  1837,  but  he  alleged  that  it  cUd  not 
show  after  what  rate,  or  upon  what  annual  value,  or  in  what  manner 
such  tithes  were  computea ;  but  from  the  information  received  by  him 
from  other  sources  respecting  the  annual  value  of  the  said  premises, 
and  respecting  the  character  and  habits  of  Dr.  Owen,  he  believed  that 
such  tithes  were  computed  at  a  rate  considerably  lower  than  2s*  9(L 
in  the  pound.  And  he  further  admitted,  that  upon  his  induction  aa 
rector,  he  collected  from  each  occupier  the  same  tithe  which  had  been 
paid  to  Dr.  Owen,  until  any  change  of  occupation  took  place,  and 
upon  every  such  change  he  caused  a  new  assessment  to  be  made  of 
the  annual  value  of  the  premises  so  newly  occupied,  by  agreement 
between  himself  and  the  new  occupier,  and  the  assessment  for  the 
poor-rate  was  the  ground  for  such  new  assessment,  but  no  agreement 
was  entered  into  between  them  as  to  the  rate  or  amount  of  tithe  to 
be  paid  on  such  annual  value,  but  that  he  instructed  his  collector  to 
collect  tithes  after  the  rate  of  2s,  in  the  pound  on  each  of  the  premises 
so  newly  assessed ;  and  in  a  schedule  to  his  answer  the  respondent 
specified  the  particular  premises  taken  by  the  appellants  in  respect 
of  which  such  new  assessment  had  been  made  by  him ;  but  he  al- 
leged that,  as  to  these  last-mentioned  premises,  for  the  period  before 
such  new  assessment,  and  as  to  the  other  premises  taken  by  the  ap- 
pellants, and  not  comprised  in  the  said  schedule,  he  did  not  know  at 
what  rate  in  each  instance,  or  any  instance,  annual  pavments  by  way 
of  tithe  had  from  time  to  time  been  taken  by  several  rectors  of  the 
parish,  or  by  himself  in  particular ;  and  he  denied  that  the  premises 
taken  by  the  appellants,  or  any  of  them,  were  assessed  to  the  25th 
March,  1839,  at  any  rate,  as  to  each  of  them,  below  2s,  9d,  in  the 
pound  of  the  annual  value  thereof;  but  he  admitted,  that,  under  the 
circumstances  stated  in  his  answer,  the  annual  value  of  the  premises 
situate  within  the  parish,  and  in  particular  those  taken  by  the  appel- 
lants, had  from  time  to  time  been  the  subject  of  special  agreement 
between  the  rector  and  the  owners  and  occupiers  of  the  said  premises. 
The  respondent,  by  his  answer,  further  said,  that  as  to  all  the  premises, 
with  the  two  exceptions  before  referred  to,  he  did,  under  the  circum- 
stances mentioned  in  his  answer,  demand  and  receive  considerably 
less  than  2s,  in  the  pound  on  the  annual  values  thereof,  for  he  con- 
tinued to  receive  the  tithes  which  had  been  received  by  his  predeces- 
sors, which  he  believed  to  have  been  computed  after  a  rate  of  1^.,  or, 
in  some  instances,  even  6d,  in  the  pound,  although  he  was  unable  to 
ascertain  the  precise  rate,  for  the  reasons  he  had  before  given. 
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On  the  9th  February,  1847,  the  causes  were  heard  before  Wigram, 
V.  C,  when  his  honor  declared  the  respondent  entitled,  subject  to  the 
deductions  after  mentioned,  to  be  paid  tithes  after  the  rate  of  2s.  9d. 
in  the  pound  on  the  annual  values  of  houses  and  other  buildings 
taken  by  the  appellants,  as  such  annual  values  had  been  agreed  on 
between  the  rector  for  the  time  being  of  the  parish  of  St  Olave, 
Hart  street,  and  the  respective  occupiers  for  the  time  last  before  Lady- 
day,  1839 ;  and  ordered  that  it  should  be  referred  to  the  Master  of 
the  Court,  in  rotation,  to  inquire  and  state  to  the  court  what  houses 
and  other  buildings  had  been  taken  by  the  appellants,  and  the  annual 
values  thereof  respectively,  according  to  such  last  agreement  afore- 
said ;  and  in  case,  as  to  any  of  the  said  houses  and  other  buildings^ 
no  such  agreement  as  aforraaid  should  be  proved  to  have  been  entered 
into,  then,  as  to  each  of  such  last-mentioned  houses  and  buildings,  it 
was  ordered  that  the  master  should  take  the  annual  sum  last  col- 
lected by  way  of  tithe  thereon,  as  representing  2$,  9d.  in  the  pound 
on  the  annual  value  thereof;  and  it  was  ordered  that  the  master 
should  take  an  account  of  what  was  due  to  the  respondent  from  the 
appellants  for  tithes,  having  regard  to  the  declarations  and  inquiries 
aforesaid ;  and  it  was  ordered  that  the  master  should  also  take  an 
account  of  all  sums  received  by  the  respondent  from  the  appellants, 
or  any  other  person,  for  tithes,  in  respect  of  any  and  which  of  the 
houses  and  buildings  so  taken  as  aforesaid  since  they  were  so  taken, 
or  in  respect  of  any  and  what  new  houses  or  other  buildings  erected 
by  the  appellants  on  the  site  thereof;  and  it  was  ordered  that  the 
master  should  deduct  the  amount  of  the  sums  so  received  from  what 
he  should  find  due  for  tithes,  and  state  the  balance;  and  it  was 
ordeied  that  the  appellants  should  pay  such  balance  to  the  respond- 
ent, with  liberty  to  i^ply.  The  inquiry  proceeded  in  the  Master's 
office,  and  the  Master  made  a  report,  to  which  certain  exceptions 
were  taken  by  the  appellants,  and  an  order  made  thereon ;  but  it  is 
unnecessary  to  state  the  particulars  of  these  exceptions,  or  the  order, 
as  the  whole  question  on  the  appeal  turned  upon  the  decree  of  Feb- 
ruary, 1847.  The  appeal  was  from  that  decree,  and  the  order  upon 
exceptions. 

The  Solicitor' General  {Sir  W.  P.  Wood,^)  and  £^,  for  the  appel- 
lants, contended,  that  the  true  construction  of  the  act,  giving  indem- 
nity to  the  rector,  was,  that  he  was  to  receive  from  the  company,  in 
respect  of  the  houses,  &c.  taken  by  them,  the  amount  actually  ac- 
cepted and  received  by  him  from  the  occupiers,  as  and  for  payment 
of  such  tithes,  up  to  the  2dth  March,  1839 ;  that  the  construction  put 
upon  the  words,  ^  according  to  the  last  assessment  thereof  to  the  25th 
March  lastV  by  the  Vice-Chancellor,  was  both  shifting  and  contra- 
dictory, and  would  have  the  effect  of  giving  to  the  rector  more  than 
an  indemnification  for  his  actual  loss :  that  that  part  of  the  decree 
•directing  the  amount  received  by  the  rector  in  respect  of  tithes  of 

^  Mr.  Page  Wood  was  not  SolicitoT^Geneial  at  the  time  this  case  was  ai^ed,  but 
before  ja(%;JBi6nt  was  delivered  he  had  been  pranoted  to  that  offioe. 
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new  honses  erected  by  the  company  was  wrong,  as  it  left  it  in  the 
power  of  the  rector  to  agree  with  the  occupiers  for  less  than  the  real 
value:  and  that  the  decree  ought  to  have  directed  the  master  to 
deduct  the  amount  actually  pa/yable  in  respect  of  such  new  houses 
from  the  amount  he  should  find  due  from  the  company. 

llie  Attorney Oeneral  (Sir  John  RcmUfyy)  and  Speedj  for  the 
respondent^  contended,  that  at  tiie  time  of  the  passing  of  the  railway 
company's  act  the  rector  had  cm  absolute  right,  under  the  decree  of 
1545,  to  receive  2s.  9(L  in  the  pound  on  the  rent  ot  the  annual  valoiA 
of  the  bouses ;  and  that  although  the  rector  had  from  time  to  time 
received  from  the  occupiers  less  than  the  full  amount  of  the  tithe* 
payable  to  him,  yet  that  this  abatement  was  purely  voluntary  on  hit 
part,  and  not  binding  between  him  and  the  occupiers :  that  the  com* 
pany  were  bound  to  pay  the  rector  2s,  9cL  in  the  pound  in  respect  of 
premises  taken  accordinff  to  the  last  assessment  of  the  annual  values 
thereof  prior  to  tiie  25th  March,  1839 :  that  the  woods  ^  according  to  the 
last  assesMnent  thereof"  must  refer  to  the  annual  value  of  the  premises 
as  assessed  or  agreed  upon  between  the  rector  for  the  time  being  and 
the  occupiers,  and  not  to  the  raie  of  tithes  payable  on  the  cumual 
value,  when  such  annual  value  should  be  ascertained,  for  ttmt  the 
rate  of  tithes  had  been  settled,  by  the  decree  of  1545,  at  2s.  9iL  in  the 
pound,  and  had  never  been  the  subject  of  agreement  between  the 
rector  and  the  occupiers:  that  the  rule  of  construction  applied  to 
statutes  of  this  description  was,  that  it  must  be  construed  strictly 
against  the  company.  Blakemore  v.  The  Glamorganshire  Canal  Oom^ 
pany^  1  My.  &  K.  154 ;  Packer  v«  The  Oreat  Western  Baiiway  Company y 
3  RaUw.  Cas.  503;  Barrett  v.  The  Stockton  and  DarUngton  Railway 
Company^  2  Bailw.  Cas.  443.  That  it  could  not  have  been  intended 
that  the  company  was  to  benefit  by  the  kindly  feeling  of  the  rector, 
whidi  induced  him  to  take  2s.  in  the  pound  from  the  occupiers :  that 
if  the  decree  of  the  Vice-Chancellor,  dnrecting  the  amounts  received  by 
the  rectctf  in  respect  of  new  houses  erected  by  the  company  to  be 
deducted  from  the  sum  due  from  the  company,  be  not  correct,  then 
the  rector  must  sacrifice  all  his  kindly  feelings,  and  exact  the  2$.  9d^ 
or  lose  the  di£Rerence  between  that  sum  and  the  2s.  which  he  was  in 
the  habit  of 


The  Solicitor^  General,  in  reply. 

Vivian  v*  Cochrane^ 4  Hare,  167;  9  Jur.  8;  Antrobus  v.  The  East 
Mia  Company^  13  Ves.  9,  and  other  cases  referred  to  in  Vivian  v. 
Cochranej  were  cited  in  the  argument 

August  8.  The  Lobd  CHANCELLOit,  in  moving  the  ji:ftlgment  of 
the  House,  said :  This  case,  my  Lords,  is  before  the  House  by  way 
of  appeal  sigainst  a  decree  pronounced  by  the  late  Vice«Chancellc» 
Sir  James  Wigram,  in  a  cause  in  which  the  Rev.  John  Letts,  the 
rector  of  the  parish  of  St  Olave,  Hart  street.  City,  was  the  plaintiff, 
and  the  Blackwall  Railway  Company  the  defendants.  The  plainiifi 
by  thb  suit  seeks  to  obtain  a  decree  for  the  payment  of  a  sum  of 
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money,  compensation  in  lieu  of  tithesi  nnder  the  provisions  of  Stat. 
2  &  3  Vict  c.  95,  and  intituled  <<  An  Act  for  extending  the  Line  of 
Railway  between  London  and  Blackwall,  called  <  The  Commercial 
Railway;'  and  for  amending  the  Acts  relating  thereto."  By  that 
statute  a  company,  which  had  been  incorporated  by  the  7  WilL  4, 
c  118,  was  authorized  to  construct  a  railway  from  certain  parts  of 
the  city  of  London  to  Blackwall.  In  the  62nd  section  of  the  Stat. 
2  &  3  Vict  c  95,  a  provision  was  contained  for  indemnifying  the 
clergy  in  the  parishes  in  the  city  of  London,  through  which  the 
intended  railway  was  proposed  to  pass,  for  the  loss  of  the  money  pay- 
ments, in  lieu  of  tithes,  which  they  would  sustain  by  the  removsd  of 
buildings  by  the  railway  company.  Two  questions  arose  for  decision 
in  the  suit :  the  one,  whether  the  rector  was  entitled  to  a  decree  for 
the  payment  of  25,  9d  in  the  pound  upon  the  annual  value  or  rent  of 
the  premises  which  the  company  had  removed  under  the  authority  of 
the  Railway  Act,  during  the  period  the  ground  remained  vacant,  and 
therefore  not  liable  to  assessment  in  respect  of  tithes ;  or  whether  the 
rector's  right  during  the  period  before  mentioned  was  limited  to  a  pay- 
ment according  to  the  rate  which  had  been  paid  for  the  quarter  end- 
ing at  Lady-day,  1839,  by  the  occupiers  of  the  premises  which  had 
been  removed.  Secondly,  whether  the  liability  of  the  company,  in 
respect  of  the  premises  which  had  been  removed,  was  continued  until 
any  newly-erected  or  substituted  premises  should  become  productive 
to  the  rector,  or  only  during  the  time  the  ground  from  which  the  pre- 
mises had  been  removed,  and  the  newly-substituted  premises,  should 
not  be  liable  to  assessment  Upon  the  first  point,  the  decree  of  the 
Vice-Chancellor,  in  all  cases  where  there  had  been  no  agreement 
between  the  rector  and  the  occupier  relative  to  the  rate  to  be  im- 
posed, or  to  the  rent  or  value  of  the  premises,  subjected  the  company 
to  a  liability  after  the  same  rate  as  the  occupiers  of  the  removed  pre- 
mises bad  paid  during  the  quarter  ending  lAuly-day,  1839;  but  where 
the  payment  up  to  Lady-day,  1839,  had  been  regulated  by  agreement 
between  the  rector  and  the  occupier,  the  decree  directed  that  the  com- 
pany should  be  charged  by  a  rate  of  2^.  9dL  in  the  pound  upon  the 
actual  value  or  rent  of  the  premises.  Upon  the  second  point,  the 
decree  directed  the  company  to  be  charged  after  the  rate  bdfore  men- 
tioned, subject  to  a  credit  or  deduction  of  so  much  money  as  the 
rector  should  actually  have  received  in  respect  of  any  newly-erected 
premises.  Against  this  decree  the  company  appealed ;  and  the  ques- 
tions to  be  decided  by  your  Lordships  depend  upon  the  construction 
of  the  62nd  section  of  Stat  2  &  3  Vict  c  95.  Among  the  parishes 
through  which  the  defendants  were  authorized  to  construct  their  rail- 
way was  the  parish  of  St  Oiave,  Hart  street,  and  for  that  purpose 
they  were  Authorized  to  remove  such  buildings  as  should  be  necessary. 
The  removal  of  those  buildings  would  necessarily  diminish  the  income 
of  the  rectors  of  the  several  parishes,  and  therefore  the  62nd  section 
of  tiie  statute  was  enacted  to  indemnify  them  in  respect  of  such 
diminution.  [His  Lordship  here  read  that  section,  and  proceeded.] 
Before  submitting  to  your  Lordships  what  seems  to  me  to  be  the  cor- 
rect construction  of  that  section,  it  may  be  convenient  that  I  should 
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state  the  facts  to  which  that  construction  is  to  be  applied.  Your 
Lordships  are  aware,  that  in  the  city  of  London,  in  lien  of  tithes,  the 
incumbents  of  the  several  parishes,  by  virtue  of  a  decree  made  under 
the  authority  of  an  act  of  parliament,  are  entitled  to  a  money  pay- 
ment, after  the  rate  of  25.  9e2.  in  the  pound,  upon  the  houses  and 
buildings  within  their  respective  parishes.  The  decree  is  dated  the 
24th  February,  1545,  in  the  thirty-seventh  year  of  the  reign  of  King 
Henry  VIII.  In  the  course  of  various  judicial  proceedings  it  has 
appeared  that  the  decree  was  very  partially  acted  upon  until  within  a 
recent  period.  The  payments  up  to  that  time  were  made  according 
to  agreement  between  the  occupiers  and  incumbents  of  their  respective 
parishes,  fluctuating  between  66?.  and  \$.  in  the  pound  upon  stipulated 
amounts.  Your  Lordships  may  also,  perhaps,  be  aware  that  no  ques« 
tions  come  before  courts  of  justice  upon  which  such  uncertain  and 
contradictory  evidence  is  given  as  upon  the  value  of  houses  in  the 
city  of  London.  When  the  proposed  indemnity  was  to  be  provided 
for,  it  was  therefore  to  be  expected  that  the  parties  interested  would 
be  desirous  of  adopting  some  rule  or  test  by  which  a  proper  amount 
of  indemnity  could  be  ascertained  or  regulated,  without  resorting  to 
any  disputable  and  possibly  litigious  course  of  ascertaining,  in  each 
instance,  upon  what  amount  and  after  what  rule  the  compensation 
would  be  assessed.  In  the  parish  of  St  Olave,  Hart  street,  the  money 
payments  in  lieu  of  tithes  during  the  incumbency  of  the  former  rector 
had  been  regulated  by  agreement  The  present  rector  continued  to 
collect  after  the  same  rate  as  his  predecessor  had  done,  until  a  change 
took  place  in  the  occupation,  and  upon  such  a  change  he  came  to  an 
agreement  with  the  new  occupier  as  to  the  amount  upon  which  the 
assessment  should  be  made,  and  then  took  25.  in  the  pound  upon  the 
agreed  sum,  except  where  the  occupation  was  by  a  public  company, 
and  of  such  companies  he  claimed  the  full  2$.  9dL  upon  the  agreed 
rent  In  considering  what  is  the  correct  construction  of  the  section  in 
question,  the  object  of  the  enactment  should  be  borne  in  mind,  and 
tiiat  object  was  to  give  indemnity,  and  indemnity  only,  to  the  incum- 
bents of  the  different  parishes ;  and  that  purpose  would  be  accom- 
plished by  the  company  paying  to  the  clergy  just  so  much  as  the 
clergy  would  have  received  if  the  railway  company  had  never  inter- 
fered with  the  premises,  which  they,  in  fact,  did  remove.  It  may  also 
be  observed,  from  the  class  of  buildincs  in  the  part  of  the  parish 
through  which  the  railway  was  proposed  to  pass,  that  any  new  build-* 
ings  which  should  be  erected  by  the  company  would  be  of  a  superior 
description,  and  of  a  much  higher  annual  value  than  the  buildings 
which  were  to  be  removed,  and  the  permanent  effect  of  the  execution 
of  the  company's  works  would  be  materially  to  increase  the  income 
of  the  clergyman.  It  was,  however,  certain,  that  after  the  then  exist- 
ing buildings  should  be  removed,  there  would  be  an  interval  during 
which  there  would  be  an  interruption  in  or  suspension  of  such  income. 
There  can  be  no  doubt  that  the  section  in  question  was  intended  to 
embody  and  express  an  agreement  come  to  amongst  the  parties,  and 
sanctioned  by  parliament  and  the  bishops ;  and  the  substance  of  that 
agreement  seems  to  be,  that,  after  the  occupier  of  the  premises  to  be 
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lemoved  sbonld  have  quitted  posseBsion,  the  yearly  sums  of  money 
in  lieu  of  tithes  payable  in  respect  of  Buch  premiseBi  according  to  the 
last  assessment  thereof  to  the  25th  March,  1839,  equal  to  the  loss 
which  the  clergy  might  sustain  by  the  want  of  the  occupiers,  esti- 
mated as  aforesaid,  should  be  paid  to  the  clergy  by  the  company  at 
the  times  therein  mentioned.  The  language  thus  used  prima  fade 
imports  that  the  sums  for  which  the  clergy  were  entitied  to  be  indem- 
nified were  those  sums  which,  according  to  the  assessment  to  the  25th 
March,  1839,  (the  last  quarter  of  the  previous  tithe  year,)  would  have 
been  receivable  by  them  during  the  interval  of  the  removal  of  the  old 
buildings  and  the  construction  of  the  new  buildings,  which  would  be 
liable  to  tithes.  Plain,  however,  as  these  words  appear  to  be,  the 
whole  dispute  is  as  to  their  meaning.  It  occurs  to  me  that  proof  that 
certain  sums  had  been  demanded  by  the  clergy,  cuid  paid  by  the 
occupiers,  would  within  the  meaning  of  the  act  have  conclusively 
proved  what  had  been  the  assessment  of  tiie  occupiers  so  paying  to 
the  25th  March,  1839 ;  and  upon  these  facts  there  does  not  appear  to 
have  been  any  dispute  or  uncertainty,  but  the  question  raised  is,  what 
was  meant  by  the  word  '^  assessment"  in  the  sentence  which  expresses 
that  yearly  sums  of  money,  payable  according  to  the  last  assessment 
thereof  to  the  25th  March,  1839,  equal  to  the  loss  which  the  clergy 
mi^ht  sustain  by  the  want  of  occupiers  of  the  buildings  taken  down, 
estunated  as  aforesaid,  should  be  paid  by  the  company.  The  respond- 
ent, the  rector,  has  claimed  to  be  ^ntiued  to  be  paid  2s.  Qd.  in  the 
pound  upon  the  alleged  annual  value  of  all  the  premises  removed  by 
the  company,  during  the  period  of  the  ground  being  unoccupied. 
The  company,  on  the  other  hand,  contend  that  they  are  liable  only  to 
pay  such  sums  as  the  occupiers  of  the  preimses  removed  would  have 
paid  during  the  interval  referred  to,  according  to  the  assessment  of  the 
25th  March,  1839,  if  their  occupation  had  not  ceased.  The  decree 
appealed  against  decided,  as  I  have  before  stated,  tiiat  in  all  cases 
where  it  could  be  proved  that  the  amount  of  rent  had  been  agreed 
upon,  the  rector  was  entitied  to  receive  2s.  9(L  in  the  pound  assessed 
upon  such  agreed  rent  or  value,  but  that  in  respect  of  other  premises, 
where  no  agreement  could  be  proved  as  to  the  rent  or  value,  the  com- 
pany were  liable  to  pay  only  after  the  rate  which  had  been  paid  to 
the  25th  March,  1839.  I  cannot  advise  your  Lordships  to  adopt  that 
conclusion.  The  Vice-Chanoellor  held,  that  the  word  ^^  assessment" 
did  not  refer  to  the  assessment  for  the  poor-rate;  in  which,  I  think,  he 
was  clearly  right  The  amount  of  rent  attached  to  any  premises  lia- 
ble to  be  rated  to  the  poor  did  not  constitute  the  assessment,  but  the 
sum  charged  in  respect  of  such  amount  or  value  constituted  the 
assessment,  and  that  assessment,  it  is  quite  dear,  could  not  form  the 
basis  of  compensation  for  loss  of  tithes.  The  learned  judge's  course 
of  reasoning  appears  to  have  been,  that  where  a  sum  was  paid  in 
respect  of  tithes  to  the  25th  March,  1839,  without  proof  of  any  prior 
agreement,  the  amount  so  paid  oug^t  to  be  taken  as  the  assessment 
referred  to  in  the  act  of  parliament,  although  that  sum  was  less  than 
2^.  9(1  in  the  pound  upon  the  admitted  amount  of  the  rent  or  value ; 
but  where  there  had  been  any  agreement  as  to  the  amount  of  rent  or 
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value,  and  the  Tector  had  taken  2s,  in  the  pound  npon  that  amount, 
he  (the  Vice-Chancellor)  should  not  hold  pieLyment  after  such  rate  to 
be  proof  of  an  assessment,  but  should  hold  the  receipt  of  2s.  in  the 
pound  by  the  rector,  instead  of  2s.  9d,  to  be  merely  a  voluntary  remis- 
sion or  reduction,  and  that  the  amount  of  the  rent  being  agreed,  the 
law  made  the  assessment  at  2^.  9d  The  reasoning  for  this  conclusion 
Seems  to  me  vague  and  unsatisfactory,  and  the  conclusion  wrong. 
The  parties  must  have  acted  upon  tne  assumption,  when  the  act 
passed  in  the  summer  of  1839,  that  there  had  in  fact  been  some 
arrangement  throughout  the  parish,  by  which  the  amount  of  tithes  to 
be  paid  to  the  25th  March  preceding,  had  been  understood,  agreed, 
and  settled,  and  such  arranffement,  by  consent,  was  denominated  an 
assessment ;  and  as  it  would  be  proved  by  actual  payment,  it  consti- 
tuted a  definite  and  certain  test,  excluding  the  necessity  of  inquiring 
as  to  the  value  of  the  premises,  the  amount  agreed  to  be  received,  or 
any  otiier  fact  than  the  actual  payment  and  receipt.  But,  according 
to  the  argument  of  the  respondent,  when  the  act  passed  he  agreed  to 
be  compensated  by  an  assessment  to  the  26th  March,  1839,  when  he 
knew  no  such  assessment  had  been  made.  The  company  could  not 
object  to  being  bound  to  pay  compensation  for  loss  arising  from  the 
removal  of  occupiers,  after  the  rate  which  those  occupiers  had  actually 
paid  during  their  occupation ;  but  if  the  rector  had  insisted  that  that 
was  not  a  just  rate  of  compensation,  because  those  payments  had 
been  reduced,  by  indulgence  and  consent,  below  what  he  was  entitled 
by  law  to  receive,  I  have  no  doubt  that  some  distinct  enactment 
would  have  been  adopted  to  preclude  the  possibility  of  dispute  as  to 
the  rent  or  value  of  every  house  in  the  parish.  The  fact  was  appa- 
rent, that  the  rector  had,  to  the  25th  March,  1839,  never  received  2s.  9d. 
in  the  pound  from  any  of  the  occupiers,  except  corporations  and  public 
companies,  and  there  was  reason  to  believe  that  he  would  have  re- 
ceived after  that  rate  during  the  period  for  which  compensation  was 
to  be  made,  if  the  occupation  had  remained  undisturbed  by  the  com- 
pany ;  and  as  I  infer,  from  the  terms  of  the  statute,  that  it  was  the 
object  of  the  legislature  to  give  indemnity  to  the  clergy,  and  no  more, 
a  construction  of  the  section  which  would  subject  the  company  to  the 
payment  of  a  greater  amount  than  the  rector  would  have  received  if 
the  company  had  never  existed  does  not  appear  to  me  to  be  consist- 
ent with  that  purpose.  In  order  to  carry  the  intention  into  effect,  the 
measure  of  indemnity  refers  to  a  test  which  seems  well  adapted  to  the 
purpose,  that  test  being  the  rate  and  computation  which  had  been 
adopted  by  the  rector  and  the  tithe-payer  previous  to  the  establish- 
ment of  the  company,  and  which  there  was  no  reason  to  suppose 
would  have  varied  during  the  interval  for  which  compensation  would 
have  to  be  computed.  The  act  has  denominated  that  test  and  com- 
putation the  *^  assessment,''  and  the  question  is,  whether  any  thin^ 
existed  to  which  the  word  "  assessment"  can  be  properly  referred.  I 
think  there  did,  and  that  the  amount  claimed  by  the  rector,  and  paid 
by  the  occupiers  to  the  25th  March,  1839,  constituted  the  assessment 
intended  by  the  act  Compensation,  according  to  that  test,  would  I 
think,  not  only  be  a  just  rule,  but  the  only  just  rule,  and  was  at  the 
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same  time  the  best  calculated  to  accomplish  that  object  which  all  the 
parties,  when  before  parliament,  would  propose  to  desire,  viz.,  to  ex-^ 
dude  uncertainty  and  litigation ;  and  for  these  reasons  the  decree,  I 
think,  is  not  warranted  by  the  statute,  and  gives  to  the  rector  more 
than  indemnity,  as  it  gives  2s,  9d.  in  the  pound,  when,  if  the  company 
had  not  existed,  it  is  clear  the  rector  would  only  have  received  25.  in 
the  pound ;  and  it  gives  2s,  9(L  in  the  pound  upon  amounts  larger 
than  the  rate  would  have  been  calculated  upon  if  the  occupation  had 
continued  undisturbed.  Having  come  to  the  conclusion  that  the 
learned  Vice-Chancellor  has  not  put  a  correct  construction  upon  the 
section  in  question,  I  recommend  your  Lordships  to  reverse  the  decree 
founded  upon  such  erroneous  construction,  and  that  the  cause  be  re- 
mitted, with  a  direction  in  conformity  with  the  construction  of  the 
statute  which  I  have  presumed  to  submit  to  the  House.  The  decree 
appears  to  be  erroneous  also  in  this  respect  The  company  was  to 
continue  liable  to  indemnify  the  rector  in  respect  of  the  buildings 
removed  by  them  until  other  buildings  upon  the  same  site  should  be 
constructed  and  become  liable  for  tithe  rent,  when  the  liability  of  the 
company  was  to  cease  in  proportion  to  the  sums  which  would  become 
payable  to  the  rector  by  the  construction  of  such  new  buildings.  The 
decree  directs  the  amount  payable  by  the  company  to  be  credited  only 
with  the  sums  actually  received  by  the  rector  in  respect  of  such  newly 
constructed  buildings,  and  does  not  direct,  as  it  ought  to  have  done, 
that  the  company  should  be  credited  with  the  sums  which  have 
become  payable  in  respect  of  such  premises.  I  think  the  decree 
should  be  reversed  in  this  respect ;  and  while  the  company  should  be 
charged  for  the  interval  during  which  compensation  is  payable,  ac- 
cording to  the  payments  by  the  respective  occupiers,  to  the  25th 
March,  1839,  credit  should  be  allowed  to  the  company  for  such  tithe 
rent  as  should  have  become  payable  in  respect  of  the  new  buildings. 

A  discussion  then  took  place  in  reference  to  the  costs  which  had 
been  incurred  in  the  master's  office  subsequently  to  the  decree  of 
February,  1847, 

Speed  contending  that  the  appellants  ought  to  bear  those  costs, 
they  having  been  incurred  in  consequence  of  the  appellants  having 
so  long  delayed  their  appeal,  which  they  did  not  present  until  1849. 

The  SoUcUor-  General  proposed  that  no  order  should  be  made  as  to 
these  costs,  but  that,  in  remitting  the  case  to  the  court  below,  it  should 
be  made  a  part  of  the  decree  to  direct  that  these  costs  should  be  re- 
served, which  would  have  the  effect  of  leaving  it  within  the  discretion 
of  the  court 

The  House  was  of  this  opinion. 

Decree  reversed;  cause  remitted  accordingly. 
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The  Earl  of  Glasgow  and  John  Wilson  &  Sons,  Appellants,  ix. 
The  Hurlet  and  CABiPsiE  Alum  Company,  and  John  Kino,  Be* 
spondents.^ 

June  25,  26 ;  July  2, 1850. 

Bill  of  Exceptions  — *  Mines. 

A  bin  of  exceptions  was  tendered  to  a  judge's  direction,  and  under  the  69  Geo.  3,  e.  42,  s.  7, 
was  signed  by  him  at  the  time  of  the  inaL  The  draft,  thus  prepared,  was,  some  months 
afterwards,  more  formally  drawn  np,  and  was  tendered  to  mm  for  signatare.  He  re- 
f  used  to  sign  it,  unless  a  sentence,  explaining  his  direction,  was  introdaoed  into  the  bill, 
and  the  party  excepting  finally  consented  to  its  introdaction.  The  bill  of  exceptions,  with 
tills  explanation  forming  part  of  it,  was  presented  to  the  court :  — 

Hddy  that  the  introduction  of  this  explanation  was  highly  irregular:  but  that,  being  on  the 
record,  the  court  below,  and  tiiis  house,  could  only  look  to  the  record,  and  could  neither 
leceiTe  an  sdUdatit  of  the  facts,  nor  examine  the  draft  of  the  exceptions,  originally  prepared 
and  signed. 

A  lease  of  alum  mines  gave  the  lessee  the  neht  to  obtain  alnm  from  certain  coal-wastes.  A 
subsequent  lease  of  the  coal-mines  provided  that  nothing  thereby  granted  shall  injure  the 
rights  of  the  parties  who  held  the  alum-mines.  The  alum  existed  in  the  coal-wastes.  The 
coal  lessees  could  not  thoionehly  work  the  coal  without  removing  the  pillars  which  sup- 
ported the  roof ;  but  by  doing  wis,  the  alum  would  be  rendered  impossible  to  be  reached :  — 

Hdd,  that  the  coal-pillaxs  could  not  be  remoTed. 

This  was  an  appeal  againsl  an  interlocutor  of  the  Court  of  Ses- 
sion, pronounced  in  a  conjoined  action  of  suspension  and  interdict, 
and  of  declarator,  arising  out  of  the  following  circumstances. 

The  Earl  of  Glasgow  was  the  owner  of  certain  land  at  Hurlet, 
which  was  in  many  respects  very  valuable  for  mining  purposes.  It 
contained  mineral  strata  of  various  descriptions.  Nearest  the  surface 
of  the  earth  was  a  stratum  of  limestone  rock,  about  three  feet  thick, 
below  which  was  a  bed  of  alum  ore,  or  schistus,  of  about  the  same 
thickness,  and  below  the  alum  was  a  seam  of  coal,  of  nearly  double 
that  extent 

The  respondent  King,  and  the  company  now  interested  with  him, 
obtained,  in  the  year  1800,  a  grant  of  the  alum  ore  for  a  period  of 
sixty-two  years,  and  the  question  between  the  parties  related  to  the 
manner  of  working  the  mines  respectively  belonging  to  them.  All 
these  mines  had  been  previously  worked,  and  there  had  been  a  con- 
tract for  obtaining  all  the  copperas  stones  from  the  coal-pits  and  the 
coal-wastes.  Alum,  however,  having  become  more  valuable,  and 
that  which  came  from  these  mines  being  of  the  best  sort,  this  contract 
of  1800  was  made  between  the  persons  composing  the  Alum  Com- 
pany and  the  Earl  of  Glasgow,  by  which  he  "  does  hereby  assign, 
seU,  and  convey  to,  &c.,  their  heirs  and  assigns,  the  whole  ore  in  his 
said  coal-pits  and  coal-wastes  at  Hurlet,  from  which  alum  can  be 
manufactured,  excepting  the  pyrites  or  copperas  stones,  which  are 
ahready  conveyed  to  the  partners  of  the  Hurlet  Company,  to  work  and 
collect  the  said  ore  in  all  the  old  coal-pits  and  coal-wastes  at  Hurlet ; 
to  open  up  old  pits  where  the  same  may  happen  to  be  now  shut ;  to 
erect  gins  or  other  machinery  for  draining  the  said  ore  to  the  surface, 

1  8  House  of  Lords  Cases,  25. 
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and  to  make  roads  and  passages  for  conveying  the  same  from  the 

Eits  to  the  adjacent  public  roads ;  but  reserving  to  the  said  Earl,  his 
eirs^  &c.,  and  the  tacksmen  of  his  coal-works,  lime-works,  iron  stone, 
and  other  metals,  the  exclusive  use,  at  all  times,  of  five  pits,  to  be 
from  time  to  time  made  choice  of  for  the  purpose  of  working  coal, 
lime,  iron  stone,  and  other  minerals ;  and  declaring  that  while  these 
five  pits  are  thus  appropriated,  the  said  (grantees  of  the  alum)  shall 
have  no  right  of  access  thereto,  for  collecting  or  cutting  out  alum 
therefrom,  but  in  the  event  of  the  said  Earl,  or  his  foresaids,  purposing 
to  work  limestone  in  any  of  the  pits  after  the  coal  has  been  wrought 
out,  and  from  which  the  alum  ore  has  not  been  taken  away,  he  and 
they  shall  be  bound  to  give  the  said  (grantees  of  the  alum)  two 
months'  previous  intimation  of  such  intention  to  work  limestone,  or, 
in  case  of  failure,  to  give  such  intimation,  that  they  shall  shovel  the 
ore  aside  at  their  own  charges,  so  as  the  same  may  not  be  wasted. 
Further  the  said  Earl  agrees,  that,  in  the  event  that  he  or  his  fore- 
saids should  cease  to  work  the  coal  and  limestone,  and  should  desist 
firom  drawing  the  water  out  of  the  waste,  the  machinery  which  has 
been  employed  for  drawing  the  water  shall  be  sold  and  delivered  over 
to  (the  grantees  of  the  alum)  at  valuation,  &c.,  who  shall  afterwards 
have  libertv  to  draw  the  water  from  the  coal-waste  during  the  re- 
mainder of  his  contract  And  the  Earl  binds  himself  and  his  fore- 
saids not  to  fill  up  any  of  the  pits  now  open,  or  hereafter  to  be 
opened,  for  working  coal  or  lime  at  Hurlet,  the  (grantees  of  the  alum) 
hereby  becoming  bound  to  fence  in  a  sufficient  manner  all  such  pits 
as  shall  be  left  by  the  Earl  or  his  foresaids  within  two  weeks  after 
being  given  up.  And  he  likewise  grants  to  them  and  their  foresaids, 
during  the  said  period,  the  liberty  and  privilege  of  returning  the 
washed  ore  firom  their  alum-works,  and  depositing  the  same  in  any 
of  the  coal-pits  at  Hurlet,  where  the  limestone  has  been  previously 
wrought  out  For  which  causes  the  said  (grantees  of  the  alum)  bind 
themselves  to  pay  to  the  Earl,  his  heirs,  &c.,  a  clear  lordship  of  one 
shilling  and  sixpence  sterling  per  ton  for  the  whole  alum  ore  to  be 
taken  by  them  from  the  said  pits,  free  of  all  charges,  &c."  For 
twenty  years  the  works  went  on  at  a  great  profit,  both  alum  and  cop- 
peras being  procured  from  the  ore ;  but  chemical  discovery  rendered 
the  alum  less  valuable,  and,  firom  time  to  time,  the  grantees  allowed 
their  works  to  remain  idle. 

Wilson  &  Sons  became,  in  1835,  the  lessees  of  the  coal  and  lime- 
stone mines  for  a  term  of  years  ending  in  1852.  In  the  lease  of 
the  coal-mines,  giving  them  the  right  fully  to  work  the  coal,  there 
was,  among  others,  the  following  exception :  "  It  is  hereby  declared 
that  nothing  herein  contained  shall  in  any  way  injure  the  rights  of 
the  parties  who  lease  the  alum  and  copperas  ores  from  the  said  Earl 
Earl  of  Glasgow." 

The  established  mode  of  working  the  coal-mines  up  to  1843  had 
been  by  what  was  called  stoop  and  room ;  the  stoop  being  the  pillar 
which  was  left  for  the  support  of  the  roof,  and  the  room  being  the 
space  left  between  the  pillars  upon  excavating  the  coal.  The  room 
was  also  called  the  wasie^  and  the  fall  of  the  roof  which  produced 
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what  was  called  the  extinction  of  the  waste,  was  known  by  the  name 
of  a  crush.  When  it  once  commenced  it  often  extended  far  beyond 
the  immediate  neighborhood  of  the  pillars  actually  removed,  the 
lateral  pressure  destroying  the  roof  for  a  considerable  distance.  A 
crush  was  always  liable  to  be  occasioned  by  the  removal  of  the  coal- 
pillars,  and  as  it  rendered  the  obtaining  of  the  alum  impossible,  the 
right  of  the  lessees  of  the  coal  to  work  (that  is  to  say,  to  remove)  the 
coal-pillars,  was  the  question  raised  in  this  case. 

In  1843  the  lessees  of  the  coal  began  to  remove  the  coal-pillars, 
and  a  crush  of  a  very  extensive  nature  followed.  Some  arrangement 
was  for  a  time  made  between  the  parties,  but,  in  November,  1846, 
the  grantees  of  the  alum  presented  a  note  of  suspension  and  interdict^ 
praying  that  the  lessees  of  the  coal  might  be  prevented  "  from  cutting 
out  and  removing,  or  weakening  and  injuring  any  of  the  pillars  in 
the  coal-pits  and  coal-wastes,  whereby  the  same,  or  any  of  them^ 
might  be  shut  up,  or  the  access  thereto  endangered  during  the  re* 
mainder  of  the  lease  of  the  alum  ore."  In  answer  to  the  prayer  of 
this  suit,  the  Earl  and  the  lessees  of  the  coal-mine  insisted  that,  by 
the  grant  of  1800,  he  was  "  under  no  necessity  to  refrain  from  work* 
ing  the  coal-pillars  as  well  as  the  other  coal  on  the  lands  of  Hurlet, 
when  circumstances  should  render  this  necessary,  or  when  he  should 
think  proper  to  do  so." 

WMle  the  case  was  under  discussion,  but  after  an  interdict  grant- 
ed, Messrs.  Wilson,  the  lessees  of  the  coal,  offered  to  collect  and  bring 
to  the  mouth  of  the  mine  the  whole  alum  ore,  either  taken  from  the 
top  of  the  coal-pillars,  or  found  in  the  wastes,  and  to  allow  King  and 
the  company  to  take  it  away,  on  payment  of  one  shilling  and  six- 
pence a  ton,  within  six  months  from  the  time  of  intimation  of  its  hav- 
ing been  brought  to  the  pit's  mouth  being  given  to  them ;  in  conse- 
quence of  which  offer  the  Lord  Ordinary  recalled  the  absolute  inter- 
dict he  had  previously  granted,  but  allowed  the  suspension  prayed 
for,  the  effect  of  which  was  to  permit  the  coal  lessees  to  continue 
work,  subject  to  responsibility  in  damages. 

King  and  the  Alum  Company  then  brought  an  action  of  declarator 
against  Wilson  and  Sons,  in  order  to  have  the  extent  of  their  relative 
rights  ascertained  and  declared,  and  the  amount  of  damages  assessed, 
and  the  Lord  Ordinary  settled  three  issues  for  trial,  of  which  the  first 
alone  now  requires  to  be  considered :  "  Whether  the  defenders,  or  any 
of  them,  have  removed,  or  are  in  the  course  of  removing,  or  unduly 
diminishing,  wrongfully,  and  in  violation  of  the  rights  of  the  pursu- 
ers, under  the  said  contract  or  lease  [of  1800]  coal-pillars  in  the  pits 
or  wastes  under  the  lands  or  farms  comprehended  in  the  said  con- 
tract, to  the  loss,  injury,  and  damage  of  the  pursuers." 

The  cause  came  on  for  trial  before  Lord  Ivory,  as  Lord  Ordinary, 
on  the  3d  of  April,  1849.  It  lasted  eight  days,  and,  at  its  conclusion, 
his  lordship  stated  his  construction  of  the  lease  to  be  in  favor  of  the 
pursuers,  and  directed  the  jury  accordingly.  The  counsel  for  the 
defenders  took  two  exceptions  to  this  direction :  first,  "  In  so  far  as 
his  lordship  directed  the  jury  in  point  of  law  that,  according  to  the 
sound  legal  construction  of  the  contract,  it  gives  the  pursuers  the 
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right,  throughout  its  endurance,  to  prevent  the  landlord,  or  his  tenant 
in  the  coal,  from  removing  the  pillars  in  so  far  as  necessary  to  sup- 
port the  roof,  though  all  the  solid  coal  should  be  wrought  out; 
secondly,  In  so  far  as  his  lordship  declined,  when  requested  by  the 
defenders,  to  durect  the  jury  in  point  of  law  that  there  is  nothing  in 
the  contract  of  1800,  or  in  the  leases  of  the  coal  of  the  defenders,  to 
bar  the  Earl  of  Glasgow,  or  any  person  deriving  right  from  him,  to 
work  out  the  pillar  coal  in  a  fair  and  regular  manner  after  the  solid 
coal  is  exhausted." 

The  bill  of  exceptions  was  first  prepared  with  the  exceptions  as 
stated  above,  and  in  that  state  was  signed  by  the  judge.  The  jury 
returned  a  verdict  for  the  Alum  Company,  with  6000/.  damages. 
The  bill  of  exceptions  afterwards  became  the  subject  of  discussion 
between  the  parties,  and  the  judge  refused  finally  to  sign  it,  unless 
the  following  paragraph  (here  marked  between  brackets)  was  intro- 
duced as  explanatory  .of  his  direction:  ^'In  charjpng  the  juiy,  the 
Lord  Ordinary  stated  as  the  legal  construction  of  the  lease  of  1800, 
that  the  said  contract  or  lease  gave  right  to  the  tenant  throughout  its 
endurance  land  so  long  as  there  should  exist  in  the  pits  or  wastes 
comprehenaed  in  the  contract,  alum  ore  unexhausted  and  workable^ 
being  part  of  the  subject  thereby  conveyed  or  let]  to  prevent  the  land- 
lord,  and  all  deriving  right  through  him,  firom  removing  the  coal-pil- 
lars in  the  said  pits  or  wastes,  in  so  far  as  these  were  necessary  to 
support  the  roof  of  said  pits  or  wastes,  and  thereby  to  preserve  the 
requisite  access  for  working  the  said  alum  ore;  ana  that  it  mattered 
not,  as  regards  this  question  of  construction,  and  the  rights  of  the 
tenants  of  the  alum  ore  in  respect  of  the  same,  whether  the  solid  coal 
in  the  said  pits  or  wastes  should  or  should  not  have  been  previously 
wrought  out" 

The  defenders  at  once  objected  to  this  addition,  but  his  lordship 
persisted  in  requiring  it,  and  they  finally  gave  way,  on  which  the  bill 
of  exceptions  was  signed,  the  following  words  being  added,  at  its  con- 
clusion :  "  Whereupon  the  said  counsel,  learned  in  the  law,  for  the 
said  defenders,  did  then  and  there  propose  the  aforesaid  exceptions  to 
the  directions  of  the  said  Lord  Ivory,  and  did  request  him  to  sign  this 
bill  of  exceptions,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided:  and  thereupon  the  said  Lord  Ivory,  at  the  request 
of  the  said  counsel  for  the  defenders,  did  sign  the  said  bill  of  excep- 
tions, pursuant  to  the  said  statute,  on  the  29th  day  of  November, 
1849,  and  in  the  fourteenth  year  of  her  present  Majesty's  reign. 
J.  Ivory." 

When  the  case  came  on  to  be  heard  before  the  Inner  House  on 
this  bill  of  exceptions,  which  had  been  duly  presented  by  the  judge  to 
the  court,  the  defenders  set  forth  by  affidavit  the  circumstances  at- 
tending the  preparation  of  the  bill  of  exceptions  and  contended  that 
the  exceptions  alone  ought  to  be  taken  into  consideration,  as  being 
alone  the  original  bill  of  exceptions  properly  prepared  under  the  sta- 
tute,^ and  that  the  court  ought  not  to  pay  any  attention  to  the  state- 

1  The  55  Geo.  3,  c.  42,  s.  7,  (Scotch  act,)  by  nrhich  it  is  enacted  Uiat  "it  shall  be 
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ment  explanatory  of  the  direction  introdnced  by  the  Lord  Ordinary, 
for  that  the  note  tendered  to  the  judge  at  the  trial,  and  then  signed  by 
him,  was  the  only  document  which  could  be  referred  to.  The  court, 
however,  refused  to  refer  to  the  affidavit,  or  to  listen  to  any  statement 
of  fact,  or  to  look  at  any  thing  but  the  bill  of  exceptions  as  presented 
by  the  judge  to  the  court,  and,  on  the  questions  being  raised,  gave 
judgment  supporting  his  direction.  On  both  these  grounds  the 
appeal  was  now  presented  to  this  house.  Counsel  were,  in  the  first 
instance,  directed  to  argue  the  question  whether  the  bill  of  exceptions 
as  finally  presented  to  the  court,  or  the  paper  signed  by  the  judge  at  the 
time  of  the  trial,  was  that  on  which  the  court  ought  to  have  proceeded* 

Sir  F.  Kelly  and  Mr.  Biglis  for  the  appellants  (defenders  in  the 
court  below.) 

The  court  was  wrong  in  looking  at  any  document  as  the  bill  of 
exceptions  except  that  which  was  actually  tendered  and  signed  at  the 
trial.  The  statement  of  counsel,  fortified  by  affidavit,  ought  to  have 
satisfied  the  court  that  there  had  been  some  mistake,  and  that  the 
bill  of  exceptions,  tacked  to  the  record,  was  not  that  which  was  the 
genuine  one,  and  the  court  ought  to  have  removed  that  paper  and 
replaced  it  by  the  other.  The  55  Geo.  3,  c.  42,  established  in  Scot- 
land the  power  to  tender  bills  of  exceptions,  according  to  the  form  so 
long  prevalent  in  England;  and  the  Act  of  Sederunt  of  the  Scotch 
courts,  of  the  16th  February,  1841,  adopting  that  as  the  rule,  directs 
the  counsel  tendering  an  exception,  to  deliver  a  note  of  it  to  the 
judge  at  the  time  the  exception  is  taken,  and  say,  ^  that  it  is  to  be 
certified  by  the  judge  at  that  time,  and  that  it  is  to  be  settied  and  cer- 
tified, as  aforesaid,  before  the  jury  is  inclosed  to  consider  the  verdict* 
Strictly  speaking,  therefore,  nothing  but  that  which  is  signed  at  the 
trial  constitutes  the  bill  of  exceptions,  and  though,  for  convenience 
sake,  parties  are  often  permitted,  as  in  this  country,  to  make  up  the 
formal  draft  of  the  bill  of  exceptions  within  a  few  days  after  the  trial, 
yet  fresh  matter  is  never  allowed  to  be  introduced  into  it  The 
Scotch  courts  have  hitherto  acted  on  this  rule,  and  have  refused  leave 
to  amend  or  alter  a  signed  bill  of  exceptions,  even  for  the  purpose  of 
making  it  in  conformity  with  the  notes  taJcen  by  the  judge  at  the 
trial.    PoUok  v.  Morris^  7  Cas.  in  the  Court  of  Session,  973. 

All  the  English  authorities  are  to  the  same  efiect,  and  though  the 
practice  of  the  Scotch  courts  cannot  be  governed  by  them,*  still,  as 

competent  to  the  counsel  for  any  party,  at  the  trial  of  any  issue,  to  except  to  the  opi- 
nion and  direction  of  the  judge  before  whom  the  same  shall  be  tried,  as  to  the  compe- 
tency of  witnesses,  the  admissibility  of  evidence,  or  other  matter  of  law  arising  at  the 
trial ;  and  that  on  such  exception  being  taken,  the  same  shall  be  put  in  writing  by  the 
counsel  for  the  party  objecting,  and  signed  by  the  jud^ ;  but,  notwithstanding  the  said 
exception,  the  trial  shall  proceed,  and  the  jury  shall  give  a  verdict  therein  for  the  pur- 
suer or  defender,  and  shall  assess  damages  where  necessary :  and  after  the  trial  of 
eveiy  such  issue,  the  judge  who  presided  shall  forthwith  present  the  said  exception, 
with  the  order  or  interlocutor  directing  such  issue,  and  a  copy  of  the  verdict  of  the 
jury  indorsed  diereon,  to  the  division  "fcy  which  the  said  issue  was  directed,  which  divi- 
sion shall  thereupon  order  the  said  exception  to  be  heard  in  presence  on  or  before 
the  fourth  sederunt  day  thereafter." 

2* 
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the  Scotch  bill  of  exceptions  was  introduced  in  imitation  of  the  law 
and  practice  existing  in  England,  they  are  important  for  the  purpose 
of  illustration.  Here,  according  to  the  statute,  the  counsel  tendering 
the  bill  of  exceptions  made  a  note  of  the  exceptions,  and  required  the 
judge  to  sign  it.  To  sign  what  ?  The  paper  then  tendered ;  —  not 
the  paper  or  parchment  presented  to  the  court  eight  months  after- 
wards; —  and  he  did  sign  the  paper  which  was  then  tendered  to  him, 
and  having  done  so,  his  authority  in  the  matter  was  at  an  end.  The 
judge  had  no  power  to  meddle  with  the  exceptions  after  he  had  once 
signed  the  note  at  the  trial.  Any  proceeding  of  his,  after  be  had  once 
employed  and  exhausted  his  power,  was  void.  For  a  similar  reason, 
in  HdU  v.  Meadowcroft,  4  M.  &  S.  467,  a  trial  before  a  common  jury 
was  set  aside ;  because,  when  there  were  no  special  jurors  who  an- 
swered to  their  names,  the  judge,  in  spite  of  the  defendants'  objectiony 
tried  the  case  by  a  common  jury.  The  fact  that  the  defenders  here 
accepted  the  biU  of  exceptions,  thus  altered,  does  not  affect  the  case, 
for  there  the  defendant  had,  under  the  pressure  of  necessity,  taken 
part  in  the  trial ;  but  the  court  held  that  his  doing  so  did  not  get  rid 
of  the  error  in  the  proceedings.  In  Lycett  v.  Tenant^  4  Bing.  N.  C. 
168,  the  Court  of  Common  Pleas  adopted  the  same  principle,  and, 
because  the  date  of  the  writ  of  summons  which  had  not  been  inserted 
in  the  issue  delivered  to  the  defendant,  was  inserted  by  the  plaintiff 
in  the  writ  of  trial,  that  writ  was  set  aside,  notwithstanding  the  de- 
fendant had  appeared  at  the  trial,  for  as  he  appeared  under  protest, 
he  was  held  not  to  have  waived  the  irregularity. 

Mr,  BetheU  and  JMr,  Cockbum^  for  the  respondents.  The  decision 
of  the  court  below  on  this  point  was  correct.  That  court  could  not 
look  at  any  thing  but  the  document  presented  by  the  judge  as  the 
bill  of  exceptions,  and  this  house  cannot  look  at  any  thing  but  the 
record.  The  party  cannot  be  allowed  to  allege  any  thing  against  the 
record.  Bull.  Ni.  Pri.  316.  The  real  question  is.  What  constitutes 
the  bill  of  exceptions  ?  and  the  answer  is,  that  that  which  was  pre- 
sented to  the  court  by  the  judge  is  the  only  document  which  authori- 
tatively bears  that  character.  It  is  not  the  bare  act  of  sealing  the  bill 
of  exceptions  here,  or  of  signing  it  in  Scotland,  that  makes  it  binding 
past  recall  or  change.  It  may  be  admitted  that,  strictly  speaking,  the 
bill  of  exceptions  should  be  completed  before  the  jury  has  delivered 
the  verdict ;  but,  in  practice,  every  one  knows  that  that  strictness  is  not 
enforced ;  for  to  enforce  it  would,  in  many  cases,  lead  to  injustice. 
If,  as  originally  prepared,  the  parties  know  that  in  the  hurry  of  a  Nisi 
Frius  triad  errors  have  crept  into  it,  those  errors  may  be  amended,  and 
the  instrument  finally  presented  to  the  court  by  the  judge  becomes 
the  veritable  and  authentic  instrument  Besides,  the  object  of  the 
appellants  here  is  to  exclude  a  material  qualification  of  law,  as  stated 
by  the  judge  to  the  jury,  and  the  very  object  of  a  bill  of  exceptions  is 
to  bring  before  the  court  above,  the  law  exactly  as  explained  by  the 
judge  to  the  jury.  The  Scotch  authorities  themselves  show  this.  In 
Adam  on  Trials  by  Jury  in  Civil  Causes,  314,  315,  it  is  said,  that 
^  a  bill  of  exceptions  must  be  to  some  point  of  law ;  and  this  must 
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always  be  kept  in  mind,  for,  if  it  deviates  into  matter  of  fact,  such  de- 
viation renders  it  destructive  of  the  object  for  which  it  is  instituted, 
namely,  to  ascertain  the  correctness  of  the  law  laid  down  by  the 
judge  at  the  trial.  A  bill  of  exceptions  may  also  be  tendered  to  the 
judge's  refusal  to  adopt  a  direction  in  point  of  law.  Counsel  may 
require  a  jud^e  to  give  a  particular  direction  upon  the  law,  and  if  he 
declines,  a  biU  of  exception  may  be  tendered.  Such  bill  must  con- 
tain  a  statement  of  the  point  of  law  for  which  counsel  contends,  and 
the  judge's  refusal  to  direct  as  required,  gives  the  party  the  right  to 
except."  And  again  the  same  very  learned  writer  observes,  Ibid.  316 : 
^^  Bills  of  exception,  if  not  introduced,  were  regulated  in  point  of  form 
in  England  by  the  ancient  Statute  of  Westminster  2,  (13  Edw.  L 
c  31.)  Like  new  trial,  bill  of  exception  is  purelv  of  English  origin, 
so  that  every  thing  which  relates  to  its  form,  application,  and  efficacy 
is  to  be  learned  by  reference  to  the  proceedings  upon  it  in  the  su- 
preme courts  of  England.  The  Court  of  Session,  therefore,  must  be 
guided  by  the  practice  of  England  in  all  that  relates  to  the  frame  and 
use  of  bills  of  exception ;  the  sole  and  proper  office  of  which,  as  has 
been  said,  is  to  correct  the  errors  of  the  judge  who  presides  at  the 
trial  6f  civil  causes,  on  the  admissibility  of  evidence,  or  on  the  direc- 
tions in  matter  of  law  given  in  the  course  of  the  trial." 

It  is,  therefore,  of  the  utmost  importance  that  every  part  of  the 
charge  should  be  set  out  in  a  bill  of  exceptions,  so  far  as  it  is  necessary 
truly  to  show  the  part  which  is  the  subject  of  the  exception.  Duff  v. 
WhitCj  2  Wils.  &  Shaw,  204.  To  state  a  proposition  of  law,  with- 
out giving  the  qualification  which  accompanied  it  at  the  moment  of 
its  enunciation,  would  be  to  misrepresent  the  direction,  and  not  only 
to  do  an  injustice  to  the  learned  judge,  bi:^t  to  the  party  whose  rights 
and  interests  might  be  thereby  seriously  affected.  This  is  not  the 
place  in  which  to  object  to  the  bill  of  exceptions ;  nor  was  it  right  to 
do  so  on  the  argument  below.  If  there  had  been  any  irregularity  to 
complain  of,  it  should  have  been  made  the  subject  of  a  substantive 
application  to  the  court  for  correction,  before  the  case  came  on  for 
argument 

Sir  F  EeUy  in  reply.  There  can  be  no  doubt  that  the  statement 
of  law  made  by  the  judge,  with  all  qualifications,  if  there  were  any, 
ought  to  be  truly  stated.  But  that  which  was  written  at  the  time  is 
more  likely  to  be  a  true  statement  than  any  thing  introduced  some 
months  afterwards.  The  exception  must  truly  have  represented  at 
the  time  what  had  been  the  direction  of  the  learned  judge,  or  he 
would  not  then  have  signed  it.  That  which  he  then  uttered  was 
that  which  influenced  the  minds  of  the  jurymen.  There  was,  at  that 
time,  no  thought  of  the  qualification  afterwards  introduced.  Its  in- 
troduction was  highly  irregular,  if  not  absolutely  illegal;  but  the 
appellants  were  compelled  to  submit,  or  no  bill  of  exceptions  would 
have  been  signed,  and  then  judgment  would  have  been  taken  against 
them  without  their  having  a  chance  of  bringing  it  under  review. 
The  court  below  being  informed  of  the  fact  that  the  exceptions  were 
signed  at  the  trial,  and  that  this  addition  was  not  made  till  months 
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afterwards,  ought,  as  a  matter  of  legal  regularity,  to  have  rejected  the 
latter,  and  have  looked  only  to  the  former  document.  The  object 
here  is  not  to  exclude  a  qualification  of  a  direction,  but  a  qualifica- 
tion which  the  appellants  do  not  acknowledge  to  have  been  given 
with  the  direction  which  is  the  subject  of  the  exception. 

June  26.  Lord  Brougham.  This  case,  which  has  been  very  fully 
and  ably  argued,  presents  for  consideration  a  preliminary  question  of 
great  importance  with  a  view  to  practice,  and  especially  Scottish  prac- 
tice, in  bills  of  exceptions.  But  as  no  doubt  can  be  entertained  as 
to  the  judgment  which  ought  to  be  given  upon  it,  I  think  it  better 
that  we  should  at  once  pfoceed  to  dispose  of  it.  I  consider  that 
there  has  been  very  great  irregularity  committed  in  this  case ;  that 
the  act  of  parliament  has  not  only  not  been  complied  with  in  form, 
but  that  it  has  not  been  complied  with  even  in  substance.  It  has 
been  in  t^^^^o  several  ways,  if  not  broken,  vet  disregarded,  and  yet  both 
of  these  deviations  from  the  statute  relate  to  matters  most  mate- 
rial for  the  due  administration  of  justice. 

In  the  first  place,  a  trial  which  lasts  eight  days  takes  place  in  April, 
and  gives  rise  to  a  bill  of  exceptions.  The  exceptions  are  tedtiered 
in  writing,  as  by  the  statute  they  ought  to  be,  and  at  that  time  they 
are  signed  by  the  learned  judge.  There  being  some  difficulty  and 
doubt  respecting  the  correctness  of  the  writing  then  made,  it  is 
copied,  and  there  are  found  some  verbal  inaccuracies ;  but  there  is 
one  inaccuracy  which  cannot  properly  be  called  verbal.  The  inaccu- 
racies are  corrected,  and  the  learned  judge  who  had  affixed  his  signa- 
ture to  the  body  of  the  instrument,  for  greater  correctness,  and  to  pre- 
vent all  mistakes,  and  also  to  show  that  all  inaccuracy  in  the  latter 
part  of  the  instrument  had  been  corrected,  with  his  knowledge  and 
with  his  consent,  and  before  he  signed  iihe  instrument,  also  affixed  bis 
initials  in  the  margin  of  it. 

This,  then,  was,  at  the  very  least,  that  which  ought  to  have  been 
the  governing  instrument  Most  emphatically  it  ought,  because  it 
was  done  de  recenii,  when  the  whole  facts  written  were  within  the 
knowledge  of  all  parties ;  of  the  learned  judge  and  of  the  counsel  on 
either  side.  This  was  at  the  beginning  of  April.  It  does  not  much 
signify  whether  the  exceptions  were  prepared  before  or  after  the  jury 
retired:  they  were  tendered  before  the  verdict  was  given,  and  yet 
eight  months  afterwards,  that  is,  at  the  end  of  November,  the  learned 
judge  signed  another  and  a  different  paper,  which  was  afterwards 
presented  to  the  court  as  the  bill  of  exceptions.  Is  this  according 
to  the  statute?  No  such  thing.  The  Statute  of  Westminster  2 
(13  Edw.  I.  c.  31)  gives  the  bill  of  exceptions,  and  it  is  said  that  there 
is  not  in  that  statute  any  thing  which  makes  the  sealing  of  the  bill  of 
exceptions  a  binding  and  conclusive  act  Perhaps  not  Neverthe- 
less the  course  of  practice  adopted  by  the  whole  profession,  ever  since 
that  statute,  is  much  to  be  considered.  That  course  of  practice  is 
perfectiy  clear.  It  assumes  that  the  bill  of  exceptions  must  be  de 
recentif  if  not  even  de  recentissimo^  drawn  up  and  sealed.  Here  is  the 
statement  of  the  practice  by  my  truly  learned  friend,  the  late  Mr. 
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Tidd,  the  author  of  one  of  the  very  best  books  in  the  profession,  most 
logically  contrived  and  arranged,  and  which,  I  must  say,  in  justice  to 
the  memory  of  that  most  industrious  and  remarkable  man,  one  of  the 
greatest  benefactors  to  the  profession,  is,  next  to  Comyn's  Digest,  the 
most  perfect  model  of  clear  and  logical  arrangement,  to  be  recom- 
mended to  every  student,  as  well  as  to  every  author  in  the  law,  and 
which  is,  in  addition,  one  of  the  very  few  books  in  which  you  never 
look  for  what  you  want  without  finding  it  Mr.  Tidd  gives,  (Tidd's 
Forms  of  Practical  Proceedings,  328,)  with  his  usual  accuracy,  the 
form  of  bills  of  exceptions.  Having  given  the  judge's  directions,  he 
proceeds  thus : — "  Whereupon  the  said  counsel  for  the  said  C.  D.  did 
then  and  there  propose  their  aforesaid  exception  to  the  opinion  of  the 
said  judge,  and  requested  him  to  put  his  seal  to  this  bill  of  excep- 
tions, containing  the  said  several  matters  so  produced  and  given  in 
evidence  on  the  part  of  the  said  C.  D.  as  aforesaid,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided.  And  thereupon 
the  said  chief  justice,  at  the  request  of  the  counsel  for  the  said  C.  D., 
did  put  his  seal  to  this  bill  of  exceptions,  pursuant  to  the  aforesaid 
statute." 

Thfs  shows  the  opinion  of  the  profession  according  to  which  these 
precedents  were  formed  and  have  been  used,  and  it  shows  that  opi- 
nion clearly  to  be,  that  a  bill  of  exceptions  ought  to  be  drawn  imme- 
diately, and  sealed  as  well  as  drawn,  de  recetUissimo  facto  ;  and  mani- 
festly this  is  extremely  useful,  because  it  excludes  the  chance  of  error, 
and  gives  the  very  best  possible  security  for  accuracy,  the  best  possi- 
ble guaranty  against  any  fraud  being  practised  by  any  party,  or  any 
error,  from  want  of  due  recollection,  being  fallen  into  by  judges. 
This  is  the  case  in  our  English  practice,  and  the  Scotch  Jury  Act 
more  particularly  binds  down  the  parties  by  specific  provisions,  which 
are  rendered  stiU  more  stringent  by  the  act  ol  Sederunt,  of  the  16th 
of  February,  1841.  Now  these  proceedings  are  to  be  according  to 
the  statute,  which  requires  the  exception  to  be  put  in  writing,  by  the 
counsel  for  the  party  objecting,  and  the  same  to  be  signed  by  the 
judge.  It  does  not  say  that  it  must  be  signed  at  the  very  time ;  but 
rt  clearly  means  that  it  shall  be  signed  then,  or,  at  least-,  within  a  rea- 
sonable and  short  time  time  afterwards.  And  then  the  judge  who 
presides  shall  forthwith  put  his  seal  thereto,  that  is  to  say,  after  add- 
ing a  note  of  the  issues.  It  does  not  say  of  the  evidence  also,  but  no 
doubt  the  practice  is,  that  the  evidence  shall  be  added,  and  also  the 
verdict,  which  shows  that  it  is  to  be  signed  before  the  verdict,  and, 
notwithstanding  the  exception  so  given  in,  the  trial  is  to  go  on,  and 
then  the  exception,  with  the  order  directiiag  the  issue,  and  the  copy 
of  the  verdict  indorsed,  shall  be  presented  forthwith,  that  is  to  say, 
immediately  afterwards,  or  de  recenti;  so  that  the  counsel  shall  pre- 
sent the  exception  to  the  judge,  and  then  the  cause  shall  go  on  upon 
that  exception.  Can  any  thing  be  more  obvious  than  that  this  ex- 
cludes the  supposition  oi  a  delay  of  eight  months,  with  all  the  risks 
attending  it?  This  case  is  certainly  voluminous;  but  it  did  not  re* 
quire  eight  days  to  prepare  this  bill  of  exceptions,  certainly  not  eight 
months.      What  is  the  consequence?      A  bill  of  exceptions  goes 
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before  the  court,  which,  by  the  matters  before  me,  I  am  compelled  to 
say,  is  not  the  bill  of  exceptions  which  the  judge  signed,  and  ought 
alone  to  have  signed.  There  has  been  interpolated  a  very  important 
part  of  a  sentence,  and  whether  we  agree  or  not  with  Lord  Fuller- 
ton's  opinion  ^  as  to  its  effect  or  not,  there  is,  at  all  events,  a  very  ma- 
terial addition,  of  which,  in  my  opinion,  the  party  excepting  has  good 
right  to  complain.  It  is  a  great  irregularity,  and  one  much  to  be  dis- 
countenanced, and  which,  I  trust,  will  not  again  occur  to  interfere 
with  the  due  execution  of  the  Act  of  Sederunt,  and  the  specific  provi- 
sions of  the  statute. 

Such  is  my  opinion  with  respect  to  the  unfortunate  course  that, 
owing  to  the  long  delay,  has  been  followed  in  this  case.  But  there 
can  be  no  doubt  that  we  are  now  shut  out  from  considering  what 
would  have  been  the  force  of  the  exception,  had  not  this  passage  been 
interpolated  in  the  direction.  The  case  is  before  us  on  a  bill  of  ex- 
ceptions tacked  to  a  record,  and  though  I  can  have  no  doubt  that  that 
is  not  the  bill  of  exceptions  signed,  according  to  the  statute,  by  Lord 
Ivory,  and  corrected  by  him,  and  immediately  afterwards  signed,  both 
in  the  body  and  in  the  margin,  to  identify  £nd  authorize  that  correc- 
tion, still  the  record  is  that  to  which  alone  we  can  now  look  as  the  bill 
of  exceptions.  It  is  all  very  well  to  argue,  as  Sir  Fitzroy  Kelly  did,  that 
the  paper  prepared  at  the  trial  was  what  the  objecting  counsel  re- 
questea  the  judge  to  sign,  and  that  he  was  not  requested  to  sign  any 
thing  else,  and  that  his  power  was  then  at  an  end ;  but,  sitting  here, 
we  can  know  nothing  of  any  bill  of  exceptions  but  that  which  is  pre- 
sented to  us  on  the  record,  and  the  only  biU  of  exceptions  so  pre- 
sented to  us  is  that  which  contains  the  passage  objected  to.  I  can- 
not take  advantege  of  that  which  I  have  stated  in  my  observations 
against  this  proceeding ;  I  am  excluded  from  doing  so  as  much  as  if 
I  did  not  know  of  the  existence  of  an  original  paper ;  and  your  Lord- 
ships would  be  guilty  of  the  grossest  irregularity  if  you  were  to  travel 
out  of  that  which  is  before  you,  and  to  take  the  course  suggested  by 
the  counsel  for  the  appellants,  namely,  to  disregard  the  bill  of  excep- 
tions tacked  to  this  record,  and  to  proceed  to  consider  the  case  on 
that  which  was  signed  at  the  time  of  the  trial. 

It  has  been  contended  that  the  appellants  here  are  bound,  because 
the  irregularity  was  not  made  the  subject  of  a  substentive  application 
to  the  court  I  do  not  think  there  is  any  thing  in  that  Under  the 
apprehension  incident  to  a  verdict  of  5000/.  damages,  the  learned 
counsel  for  the  appellants  could  not  well  do  otherwise  than  take  the 
bill  of  exceptions  as  it  stood,  and  argue  it  as  best  they  might.  It  has 
been  ingeniously  suggested  that  the  court  bad  reason  to  suppose, 
from  the  statement  of  counsel,  fortified  by  aifidavit,  that  the  proper 
bill  of  exceptions  was  not  brought  into  court,  and  might,  therefore, 
have  removed  that  one,  and  replaced  it  by  that  which  was  the  true 

^  His  Lordship,  when  delivering  his  judgment  as  one  of  the  judges  of  the  Inner 
House,  expressea  his  opinion  to  the  effect,  that  the  part  of  the  direction,  the  introduc- 
tion of  which  was  objected  to  by  the  appellants,  was,  in  substance,  clearly  implied  in 
that  statement  of  the  direction,  which  tney  insisted  ought  alone  to  be  on  the  record. 
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and  lawful  paper.  I  must  say  that  I  cannot  conceive  any  proceeding 
more  doubtful  than  that  which  has  been  so  suggested ;  and  I  do  not 
think  it  possible  from  any  knowledge  which  I  possess  of  Courts  of 
Error,  that  the  court  could  have  yielded  to  such  an  application.  The 
judge  in  this  country  is  required  to  acknowledge  his  seal,-— that  is 
part  of  the  statute,  and  there  is  no  proceeding  without  his  acknow- 
ledgment of  the  seal,  and  it  is  only  after  he  has  made  it  that  the  court 
of  error  becomes  possessed  of  the  bill  of  exceptions.  His  acknowledg- 
ment of  the  seal  shuts  out  argument.  The  modern  act  of  parlia- 
ment does  not  say  a  word  about  the  judge  acknowledging  his  signa- 
ture. The  signature  is  supposed  to  identify  itself.  But  his  present- 
ing the  bill  to  the  court  is  tantamount  to  the  acknowledmient  of  the 
signature.  Then  it  may  be  said,  that  here  he  presented  one  bill  of 
exceptions  when  he  ought  to  have  presented  another.  But,  at  all 
events,  we  have  that  which  he  presented,  and  there  cannot  now  be 
any  averment  against  the  record,  which  compels  us  to  say  that  this  is 
the  bill  of  exceptions  which  Lord  Ivory  presented,  tantamount  to  a 
judge  in  England  acknowledging  his  seal,  and  that  all  which  this  bill 
avers  upon  the  face  of  it.  is  true,  namely,  amongst  other  things,  that 
it  wa9  signed  at  the  request  of  the  party.  I  have,  therefore,  no  doubt 
whatever  that  we  are  shut  out  from  any  other  consideration  on  this 
head.  I  never  had  any  doubt  from  the  first,  but  I  wished  the  argu- 
ment to  proceed,  because  of  the  importance  of  the  matter  in  point  of 
practice. 

It  is  fit  that  these  things  should  be  considered,  on  account  of  the 
alarming  consequences  oi  such  irregularities.  The  practice  as  to  bills 
of  exceptions  is,  of  necessity,  slovenly  to  some  degree,  because  you 
cannot  be  quite  certain  at  what  time  you  ought  to*tender  them.  All 
that  can  be  said  is,  that  this  should  be  done  as  speedily  as  possible 
after  the  trial.  I  look  upon  the  original  paper,  therefore,  in  the  light 
in  which  it  must  have  been  looked  on  by  Lord  Ivory,  that  is,  not  as 
the  bill  of  exceptions,  but  as  containing  the  materials  for  the  bill  of 
exceptions,  and  that  after  this,  which  I  will  call  the  draft  bill,  was 
signed,  it  was  to  be  made  out  more  formally,  and  signed  by  him 
when  in  proper  and  perfect  form.  But  the  bill  of  exceptions  on  the 
record  contains  a  passage,  the  materials  for  which  this  paper  did  not 
contain :  it  contains  a  passage  beyond  the  paper,  and  that  passage  it 
ought  not  to  have  contained.  Over  that,  however,  we  have  here  no 
power.  We  can  form  no  opinion  upon  it,  nor  will  it  be  proper  to 
consider  its  materiality ;  for  whether  material  or  not  does  not  affect 
the  question.  The  only  question  we  have  now  to  consider  is,  whe- 
ther or  not  the  exceptions  are  good  in  point  of  law. 

The  case  was  then  argued  on  the  construction  of  the  grant  of 
1800. 

Sir  R  Kelly  and  Mr*  Inglis^  for  the  appellants.  There  is  no  ground 
for  the  proceedings  taken  here  against  the  appellants.  The  grant  of 
1800  is  not  a  conveyance  of  the  wastes,  but  only  a  grant  of  the  ore  to 
be  found  in  the  wastes.    It  does  not  oblige  the  Earl  of  Glasgow,  or  his 
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lessees  of  the  coal,  to  work  the  mines  in  a  particular  manner,  and  cer- 
tainly does  not  prevent  them  from  fully  working  their  own  mines,  lest 
they  should  injure  the  produce  of  another  mine  which  had  not  been 
worked  as  it  might  have  been,  and  which  was  left  unworked  for  the 
convenience,  not  to  say,  at  the  caprice,  of  the  respondents.  In  such 
a  state  of  things,  the  law  does  not  require,  and  the  grant  here  does 
not  compel,  the  appellants  to  work  or  not  to  work  their  mines,  so  as 
to  suit  the  convenience  of  the  respondents.  Nor  is  there  any  obliga- 
tion that  the  respondents  shall  use  only  one  particular  mode  of  work- 
ing the  mine.  There  are  three  modes  of  working  coal-mines  in  Scot- 
land. Had  the  appellants  used  either  of  the  other  two,  instead  of 
that  by  stoop  and  roonij  the  whole  of  the  coal  would  have  been  cleared 
out  at  once,  and  the  alum  must  then  have  been  removed  at  the  same 
time,  or  must  have  been  lost  It  never  was  the  intention  of  the  par- 
ties to  allow  one  set  of  contractors  or  tenants  to  abstain  at  their  plea- 
sure from  working  the  mines,  and  then,  because  the  other  party 
might,  by  working  them,  endanger  what  the  first  had  refrained  from 
removing,  to  prevent  them  from  being  worked.  Such  a  mode  of 
dealing  with  the  property  would  have  made  it  utterly  valueless  to  its 
owner,  whose  only  revenue  consisted  of  a  lordship  upon  what  was 
raised  from  the  mines.  Yet  the  direction  to  the  jury  assumes  that 
such  was  the  contract,  and  thus  gives  an  unfair  and  unwarranted  ad- 
vantage to  the  Alum  Company  at  the  expense  of  every  other  person. 

Mr.  Bethell  and  Mr.  Cockbum  for  the  respondents.  The  argument 
on  the  other  side  assumes  that  all  these  parties  possessed  equal  rights 
in  relation  to  each  other.  But  that  is  not  so.  The  coal-lease  was 
granted  subsequently  to  the  alum-lease,  and  must,  therefore,  be  con- 
strued subject  to  the  rights  already  vested  in  the  previously  consti- 
tuted lessees.  Now,  it  is  clear  that  the  lessees  of  the  alum  were  not 
bound  to  work  the  alum-mines  in  any  particular  manner;  but  the 
coal-lessees  were  bound  to  work  the  coal-mines  so  as  not  to  inter- 
fere with  the  alum-works.  There  was  a  particular  exception  in  their 
lease  to  that  effect.  It  was  upon  this  exception,  coupled  with  the 
provisions  in  the  lease  to  the  alum  company,  that  the  direction  of  the 
Lord  Ordinary  was  founded,  and  that  direction  was  fully  warranted 
by  the  ordinary  rules  of  construction,  and  by  the  plain  intentions  of 
the  parties. 

July  2.  Lord  Brougham.  This  case  turns  upon  two  points.  We 
disposed  of  the  first,  respecting  the  additions  which  were  made  to 
the  bill  of  exceptions,  very  irregularly,  in  a  manner  much  to  be  dis- 
approved of,  and  such  as  I  hope  will  not  occur  in  future.  We  dis- 
posed of  that  point  on  the  first  occasion  of  the  case  coming  before 
your  Lordships,  and  before  the  second  argument,  which  was  upon 
the  merits  of  the  case,  was  heard.  The  question  now  more  immedi- 
ately under  consideration  is  as  to  the  two  exceptions  which  have  been 
taken,  and  both  of  which  bear  upon  the  construction  that  is  to  be 
put  upon  the  contract,  and  the  leases  of  the  coal  to  the  defenders. 
The  exceptions  are  these,  [his  Lordship  read  them.] 
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I  have  come,  upon  a  full  consideration  of  this  case,  to  the  conclu- 
sion at  which  the  court  below  ^arrived,  agreeing  with  the  learned 
judge  who  tried  the  cause,  Lord  Ivory,  in  the  construction  which  he 
put  upon  the  contract  And  I  think  that  the  reasons  given  by  Lord 
jVf  ackenzie,  with  his  usual  clearness,  put  the  whole  question  in  a  very 
striking  and  commanding  point  of  view.  He  said :  <<  The  pillars  are 
never  mentioned  in  the  contract,  a  right  to  work  out  these  not  being 
reserved  while  other  rights  are  reserved,"  —  a  fact  which,  he  said,  he 
considered  most  important.  It  is  most  important,  when  you  con- 
sider that  the  support  of  the  alum  by  these  pillars  was  absolutely 
essential  to  the  right  conveyed  to  work  the  alum-mines.  That  must 
never  be  left  out  of  view  where  the  question  relates  to  two  strata,  the 
one  superincumbent  upon  the  other.  It  is  further  to  be  considered 
that  there  is  a  provision  that  the  Alum  Company  shall  have  the  liberty 
and  privilege  of  "  returning  the  washed  ore  from  the  alum-works,  and 
depositing  the  same  in  any  of  the  coal-pits  at  Hurlet,  where  the 
limestone  had  been  previously  wrought  out"  There  is  a  manifest 
intendment  here,  and  in  the  subsequent  part  of  the  lease,  that  there 
were- to  be  wastes,  that  wastes  were  in  contemplation  as  the  neces- 
sary accompaniments  and  results  of  the  work ;  and  that  those  wastes 
were  to  be  kept  existing  as  open  and  vacant  spaces  "  under  the  roof 
of  which,"  wastes,  "  containing  alum  schistus,"  were  *'  to  be  support- 
ed by  coal-pillars." 

Upon  the  second  exception  I  also  agree  with  Lord  Mackenzie,  who 
justly  observes,  that  here  the  matter  is  still  clearer,  and  I  must  state 
that  the  concluding  passage  in  the  explanation  of  the  construction 
given  to  the  contract  by  that  learned  judge  is  most  material.  The 
whole  statement  of  the  law,  he  says,  is  laid  down  by  Lord  Ivory, 
.and  is  clearly  explained  by  the  conduding  words,  ^<  that  all  the  solid 
coal  should  be  worked." 

I  am  of  opinion,  and  have  no  doubt  upon  the  subject,  that  the  true 
construction  was  put  before  the  jury  in  the  direction  of  the  learned 
judge,  and  that  this  construction,  the  objection  to  which  was  the 
ground  of  the  second  exception,  has  been  rightly  adopted  by  the 
court  below.  I  am  therefore  of  opinion  against  both  the  exceptions, 
and  think  that  the  decree  of  the  court  below  against  the  bill  was 
right 

It  is  wholly  unnecessary  to  enter  at  greater  length  into  the  reasons 
and  grounds  upon  which  I  have  come  to  this  conclusion,  for,  in  truth, 
they  are  the  same  with  those  upon  which  the  learned  judges  in  the 
court  below  decided.  I  only  thought  it  right  to  occupy  your  Lord- 
ships' attention  for  these  few  minutes,  in  order  to  note  that  upon  the 
two  points  raised,  and  especially  as  to  the  first  and  most  material 
exception,  the  reasons  so  forcibly  put  by  Lord  Mackenzie  are  suffi- 
cient to  support  the  judgment  of  the  court  below. 

Appeal  dismissed^  and  interlocutors  affirmed^  with  costs. 
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Miller  v.  Huddlestone.^ 

Jantiarj  18,  20, 21,  and  22,  aad  Noyember  5,  1851. 

Willy  Construction  of — Annuities — Priority* 

A  testator  gare  his  estate  to  trustees,  upon  trust  to  inyest,  and  ont  of  the  dividends  to  pay 
two  life  annuities  to  his  daughter,  and  other  annuities  to  other  relatives ;  he  also  gave  cer- 
tahi  legacies :  — 

Hddj  upon  the  construction  of  the  will  reversing  ibe  decision  of  the  court  below,  that,  the 
estate  proving  deficient,  the  annuities  were  not  entitled  to  priority  over  the  legacies,  bat 
must  atiate  ratably;  and  that  they  were  not  to  be  paid  out  or  the  oorpiu. 

In  deciding  upon  questions  of  priority  under  a  will,  the  mere  circumstance  of  relationship  to 
the  testator  is  not  entitled  to  much  weight ;  it  constitutes  but  an  auxiliary  reason  for  pr- 
ing  priority,  where  the  words  used  in  the  will  favor  the  notion  of  priority  to  a  sufficient 
degree. 

This  was  an  appeal  from  a  decree  of  the  late  Vice- Chancellor  of 
England,  (13  Jur.  719,)  declaring  that  certain  annuities  given  by  the 
will  of  Thomas  Creswick,  the  testator,  were  entitled  to  priority  of 
payment  over  certain  legacies  given  by  the  same  will.  The  important 
parts  of  the  will  of  Thomas  Creswick,  which  was  dated  the  10th  July, 
1833,  were  in  the  following  terms :  —  "I  give  and  bequeathe  unto  my 
wife,  Sarah  Creswick,  all  my  household  furniture,  &c.,  and  other  ef- 
fects, which  shall  be  in  my  dwelling-houses  at  the  time  of  my  de- 
cease, together  with  my  carriage,  carriage-horses,  and  harness,  and 
the  sum  of  lOOOZ.,  to  be  paid  to  her  immediately  after  my  decease, 
for  her  own  immediate  use  ;  and  I  give,  devise,  and  bequeathe  unto 
the  said  Sarah  Creswick,  and  to  my  nephews,  Thomas  Creswick 
Huddlestone,  William  Jackson,  and  Paul  Jackson,  all  my  freehold, 
copyhold,  and  leasehold  messuages,  lands,  tenements,  and  heredita- 
ments, whatsoever  and  wheresoever,  and  all  the  rest  and  residue  of 
niy  goods,  chattels,  stock  in  trade,  &a,  to  hold  the  same  unto  them, 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust  that 
they,  or  the  survivors  or  survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  shaU,  with  all  convenient  speed  after 
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my  death,  convert  the  whole  of  my  said  tniBt-estate,  except  money 
in  the  public  or  government  steaks  or  funds,  into  ready  money,  and 
stand  possessed  of  the  money  arising  therefrom  upon  trust  to  pay  off 
and  discharge  all  my  just  debts,  funeral  and  testamentary  expenses ; 
and  after  such  payment  made  as  aforesaid,  upon  trust  to  lay  out  and 
invest  the  residue  of  the  said  money  arising  from  such  3ale  and  col- 
lection, in  their  own  names,  or  in  the  names  or  name  of  the  survivors 
or  survivor  of  them,  on  government  stocks,  funds,  or  securities,  and  to 
stand  possessed  of  the  stocks,  funds,  and  securities  whereon  the  same 
shall  be  invested,  upon  trust,  out  of  the  interest  or  dividends  arising 
therefrom,  and  other  income  arising  from  my  said  trust-estate,  to  pay 
unto  my  daughter,  Mary  Ann  Miller,  the  wife  of  George  Miller,  one 
annuity  or  yearly  sum  of  500/.,  to  her  separate  use,  during  her  natu- 
ral life,  without  any  deduction  for  legacy-duty,  or  other  deductions 
whatsoever,  by  equal  half-yearly  payments ;  and  upon  further  trust, 
out  of  the  said  interest  or  aividends,  to  pay  unto  my  brother,  William 
Creswick,  one  annuity  or  yearly  sum  of  100/^  without  any  deduction 
for  legacy-duty,  or  any  deauction  whatsoever,  during  his  natural  life, 
by  equal  quarterly  or  half-yearly  payments,  as  may  suit  my  said 
trustees ;  and  from  and  after  the  decease  of  my  said  brother,  William 
Creswick,  upon  trust  to  pay  to  my  nephew,  Thomas  Creswick,  the 
blind  son  of  my  said  brother,  William  Creswick,  one  annuity  or 

irearly  sum  of  50/.  during  his  natural  life,  without  any  deduction  for 
egacy-duty,  or  any  deduction  whatsoever,  by  equal  quarterly  or  half- 
yearly  payments,  as  may  best  suit  my  trustees  to  pay  the  same ;  and 
after  payment  oif  the  said  several  annuities,  upon  trust  to  pay  the 
remainder  of  the  interest  or  dividends  arising  from  such  investment, 
and  the  rents  and  profits  of  any  part  of  my  said  freehold,  copyhold, 
or  leasehold  hereditaments  which  shall  be  unsold,  and  let  on  lease  as 
hereinafter  provided  for,  and  the  interest  of  any  money  which  shall 
be  lent  upon  security  as  hereinafter  mentioned,  unto  my  said  wife, 
Sarah  Creswick,  or  permit  aqd  suffer  her  to  receive  the  same  during 
her  natural  life,  and  also  the  said  annuities,  in  case  any  or  either  of 
them  shall  cease  to  be  longer  payable  to  the  said  annuitants,  any  or 
either  of  them,  in  her  lifetime,  to  and  for  her  own  proper  use  and 
benefit ;  and  from  and  after  the  decease  of  my  said  wife,  and  during 
the  lifetime  of  my  said  daughter,  Mary  Ann  Miller,  and  if  she,  the 
said  Mary  Ann  Miller,  shaU  have  no  child  or  children  living  at  the 
time  of  the  decease  of  my  said  wife,  upon  trust  to  pay  to  the  said 
Mary  Ann  Miller  a  further  annuily  or  yearly  sum  of  600/,  during  her 
natural  life,  to  and  for  her  own  sole  and  separate  use ;  but  if  my  said 
daughter,  Mary  Ann  Miller,  shall  have  any  child  or  children  living  at 
the  time  of  the  decease  of  my  said  wife,  by  her  said  present  or  any 
future  husband  with  whom  she  may  hereafter  intermarry,  or  if  my 
said  daughter  shall  have  any  child  or  children  at  any  time  after  the 
decease  of  my  said  wife,  then,  from  and  after  the  birth  of  such  child 
or  children,  the  said  two  several  annuities  of  500/.  each  shall  cease, 
and  be  no  longer  paid  or  payable  to  my  said  daughter ;  but  I  will 
and  direct  that  the  said  Thomas  Creswick  Huddlestone,  William 
Jackson,  and  Paul  Jackson,  or  such  of  them  who  shall  be  then  living, 
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and  the  trustees  or  trustee  for  the  time  being,  shall,  by  sale  of  so 
much  of  the  stocks,  funds,  or  securities  upon  which  my  said  trust 
estate  shall  then  be  invested  as  will  be  suiScient,  raise  the  sum  of 
20,000/.,  and  after  the  same  shall  be  raised  as  aforesaid,  upon  trust 
forthwith  to  invest  the  same  in  some  or  one  of  the  public  or  govern- 
ment stocks  or  funds,  in  their  own  names,  or  in  the  names  or  name 
of  the  survivors  or  survivor  of  them,  or  of  the  trustee  or  trustees  for 
the  time  being,  and,  after  such  investment,  shall  stand  possessed  of 
the  stocks,  funds,  or  securities  upon  which  the  same  shall  be  invested, 
upon  trust  to  pay  the  interest  or  dividends  arising  therefrom  unto  my 
said  daughter,  Mary  Ann  Miller,  during  her  natural  life,  to  and  for 
her  own  sole  and  separate  use ;  and  from  and  after  the  decease  of 
my  said  daughter,  upon  trust  for  all  and  every  the  children  of  my 
said  daughter,  Mary  Ann  Miller,  &c. ;  and  in  case  all  my  said 
daughter's  children  shall  happen  to  die  before  they  shall  attain  the 
age  of  twenty-one  years,  I  will  and  direct  that  the  said  20,000t,  or 
the  stocks,  funds,  or  securities  upon  which  the  same  shall  be  invested, 
shall  sink  into  and  become  part  of  my  residuary  estate  hereinafter 
disposed  of.  And  upon  further  trust,  that  the  said  trustees  do  and 
shsdl,  after  the  decease  of  my  said  wife,  pay  the  sum  of  5000/., 
part  of  my  residuary  estate,  unto  such  person  or  persons,  in  such 
parts  and  proportions,  and  at  such  time  and  times  as  my  said  wife, 
Sarah  Creswick,  shall,  by  her  last  will  and  testament  in  -^nriting,  give . 
and  bequeathe,  or  direct  and  appoint  the  same  to  be  paid  unto,  except 
such  gift,  bequest,  or  appointment  shall  be  made  to  or  for  the  benefit 
of  her  brother,  Charles  Elsee,  or  his  wife,  or  his  children  or  child ; 
and  in  case  such  will  of  my  said  wife  shall  contain  any  gift  or  benefit 
to  the  said  Charles  Elsee,  or  his  wife,  or  children,  or  child,  then  the 
power  intended  to  be  given  to  my  said  wife  to  dispose  of  the  said 
5000/.  by  her  will  shall  cease  and  determine,  and  the  said  5000/.  shall 
remain  part  of  my  residuary  estate  hereinafter  disposed  of,  and,  ex- 
cept as  to  the  sum  of  1000/.  hereinafter  mentioned,  upon  or  for  no 
other  trust,  intent,  or  purpose  whatsoever.  And,  subject  to  the  trusts 
of  this  my  will,  I  give  and  bequeathe  the  residue  of  my  said  trust- 
estate  unto  my  nephews,  Thomas  Creswick  Huddlestone,  William 
Jackson,  and  Paul  Jackson,  and  my  nieces,  Emma  Huddlestone, 
Anne  Garton  Jackson,  and  Sarah  Maria  Jackson,  equally  to  be  di- 
vided between  them,  share  and  share  alike,  when  and  as  the  same, 
or  any  part  thereof,  shall  become  divisible  by  the  deaths  of  the  said 
annuitants  or  otherwise ;  it  being  my  will  and  meaning,  that  after  the 
payment  of  the  said  sum  of  5000/.,  of  which  my  said  wife  is  to  have 
the  disposal  by  her  will  as  aforesaid ;  the  said  1000/.,  of  which  she  is 
to  have  the  disposal,  either  by  gift  in  her  lifetime,  or  by  her  will,  to 
my  said  trustees,  Thomas  Creswick  Huddlestone,  William  Jackson, 
and  Paul  Jackson,  or  such  part  thereof  as  she  shall  so  dispose  of  by 
her  said  wiU,  and  reserving  sufficient  of  my  said  trust-estate  to  raise 
and  pay  the  said  annuities  given  to  my  said  daughter,  or  the  said 
20,000/.  directed  to  be  held  for  her  and  her  children  or  child,  in  the 
event  of  her  having  any  children  or  child  at  any  time  hereafter ;  and 
the  said  annuity  of  100/.,  given  to  my  said  brother,  William  Creswick, 
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for  life ;  and  after  his  decease,  of  the  annuity  of  SOL  given  to  his  son, 
Thomas  Creswick,  during  his  life ;  my  said  residuary  estate  may  be 
divided  between  my  said  residuary  legatees,  at  any  time  after  the 
decease  of  my  said  wife,  as  they,  the  said  Thomas  Creswick  Huddle* 
stone,  William  Jackson,  and  Paul  Jackson,  or  the  survivors  or  sur- 
vivor of  them,  and  the  trustees  or  trustee  for  the  time  being,  shall  think 
proper.  I  do  hereby  will  and  direct  that  my  said  wife  shall  have 
power  to  dispose  of  1000/.,  part  of  my  said  trust-estate,  or  such  part 
or  parts  thereof,  either  by  gift  in  her  lifetime,  or  bequests  by  her  will| 
to  her  said  three  co-trustees,  Thomas  Creswick  Huddlestone,  William 
Jackson,  and  Paul  Jackson,  in  such  proportions  as  she,  my  said  wife, 
shall  think  fit  and  proper.  And  my  said  trustees  are,  by  this  my 
will,  directed,  and  empowered  to  pay  and  dispose  of  the  said  1000£y 
or  isuch  part  or  parts  thereof  as  my  said  wife  snail  direct,  either  in  her 
lifetime  or  after  her  decease,  to  the  said  Thomas  Creswick  Huddle- 
stone,  William  Jackson,  and  Paul  Jackson,  or  any  or  either  of  them.'* 
The  testator  died  in  1840.  Sarah  Creswick,  the  widow,  died  in 
February,  1843,  having  received  her  legacy  of  1,0002.,  and  having  by 
will  made  a  valid  appointment  of  the  5,000/.,  and  of  800i,  part  of  the 
IftOOL  Mary  Ann  Miller  never  had  a  child,  and  large  arrears  in 
respect  of  her  two  annuities  of  500/.  were  due  to  her,  the  estate  not 
being  suflScient  for  payment  of  all  the  annuities,  and  of  the  two  sums 
of  5,000/.  and  SOOt  Mary  Ann  Miller  filed  her  bill  for  payment  of 
her  two  annuities.  The  question  before  the  Vice-Chancellor,  and 
now,  was,  whether  the  annuities  ought  to  abate  proportionably  with 
those  two  sums,  or  whether  the  annuities  ought  to  be  paid  in  priority 
to  them,  and,  if  necessary,  out  of  the  corpus  of  the  property.  The 
Yice-Chancellor  decided,  that  the  annuitants  were  entitled  to  priority 
over  those  two  sums ;  and  that,  if  necessary,  they  were  entitled  to 
payment  out  of  the  corpus  of  the  testator's  estate,  in  priority  to  the 
other  bequests  in  the  will  of  the  said  testator  remaining  unsatisfied. 
From  this  decision  the  legatees  appealed. 

Llopd  and  Sehvpny  in  support  of  the  appeal. 

BjoU  and  Oiffordj  contra. 

The  following  cases  were  cited : —  ScoU  v.  Salmond,  1  My.  &  K. 
363 ;  The  Attorney^  General  v.  Poulden,  3  Haxe,  555 ;  Foster  v.  SmUhj 
2  Y.  &  C.  C.  C.  193 ;  Da/rbon  v.  Bickards,  14  Sim.  537 ;  Leacrofl  v. 
Maynard^  1  Ves.  jun.  279 ;  Crowder  v.  Clowes.^  2  Yes.  jun.  449 ;  Beeston 
V.  Booths  4  Mad.  161 ;  nwaites  v.  Foreftum^  1  Coll.  '409 ;  AUan  v.  Backp 
house,  2  Y.  &  B.  65 ;  Boi^  v.  BucklCj  10  Sim.  595;  Lewinv.  Lewin,  2 
Yes.  sen.  415;  Brovm  v.  Brown^  1  Kee.  275 ;  and  Blower  v.  Morretj  2 
Yes.  sen.  420. 

lAoydy  in  reply. 

The  arguments  are  fully  noticed  in  the  judgment. 
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November  5.  Lord  Chancellor.  This  is  an  appecd  from  an  order 
of  the  Vice-Chancellor  of  England,  made  on  the  2d  August,  1849, 
when  the  cause  came  on  for  further  directions,  by  which  it  was  de» 
dared  that  certain  annuities  bequeathed  by  the  will  of  Thomas  Cres- 
wick,  were  entitled  to  priority  over  the  legacies  given  by  his  said  will, 
and  payment  of  certain  arrears  due  in  respect  of  such  annuities  was 
directed  to  be  made  out  of  the  corpus  of  the  estate.  Thomas  Cres- 
wick,  by  his  will,  dated  the  10th  July,  1833,  bequeathed  the  residue 
of  his  real  and  personal  estate  to  his  widow  and  three  other  persons 
as  trustees,  on  larust  to  sell  and  invest  in  government  securities,  and 
out  of  the  dividends  to  pay  an  annuity  of  500/.  to  the  plaintiff  for  life, 
an  annuity  of  100/L  to  William  Creswick  for  life,  and  on  his  death  an 
annuity  of  SOL  to  Thomas  Creswick,  son  of  William  Creswick,  for 
life,  and  the  remainder  of  the  dividends  to  the  testator's  widow  for 
her  life.  After  the  death  of  the  testator's  widow,  if  the  plaintiff  should 
be  then  living,  and  if  she,  the  plaintifi^  should  have  no  child  then  liv- 
ing, the  trustees  were  to  pay  a  further  annuity  of  500L  to  the  plaintiff; 
if  the  plaintiff  should  have  a  child  living  at  the  death  of  the  widow, 
the  two  annuities  of  500^  were  to  cease,  and  the  trustees  were  to  raise 
and  invest  the  sum  of  20,000^,  and  pay  the  dividends  to  the  plaintiff 
for  her  life,  with  remainder  to  her  children.  The  trustees  were  also 
to  pay  5,000/.  to  such  person  or  persons  as  the  widow  should  by  will 
appoint,  and  the  widow  was  also  to  have  power  to  dispose  of  1,000/., 
either  by  gift  in  her  lifetime  or  by  will,  among  her  three  co-trustees, 
in  such  proportions  as  she  should  think  fit ;  and  certain  persons  were 
named  as  residuary  legatees.  The  testator  died  in  1840.  The  widow 
died  in  1843,  having  by  will  made  an  appointment  of  800/.,  part  of 
the  IftOOLj  and  having  also  made  an  appointment  of  the  5,000/.  The 
plaintiff  had  no  child  at  the  death  of  the  widow,  and  the  present  bill 
was  filed  for  payment  of  the  two  annuities  of  500/. 

The  estate  of  the  testator  in  this  case  being  deficient,  two  questions 
arise  on  his  will :  first,  whether  the  annuities  bequeathed  thereby  to 
his  daughter  and  brother  have  any  priority  over  the  legacy  of  5,000/. 
and  the  second  legacy  of  1,000/.,  of  which  the  wife  was  to  have  the 
power  of  disposiijg,  or  whether  those  annuities  must  abate  ratably ; 
secondly,  whether  so  much  of  those  annuities  as  the  income  of  the 
estate  is  insufiicient  to  pay  is  chargeable  on  the  corpus.  With  regard 
to  the  first  question,  I  am  of  opinion  that  the  annuities  have  no  pri- 
ority. The  rule  is,  that  in  case  of  a  deficiency,  all  the  annuities  and 
legacies  abate  ratably ;  for,  since  they  cannot  all  be  paid  in  full,  they 
shall  abate  ratably,  on  the  principle  of  the  maxim  of  equality  is  equity, 
and  equity  delighteth  in  equality.  This  rule  is,  indeed,  subject  to  ex- 
ceptions, for  there  are  cases  in  which  some  annuities  or  legacies  are 
to  be  paid  in  priority  to  others ;  but  it  is  settled  that  the  onus  lies  on 
the  party  seeking  priority  to  make  out  that  such  priority  was  intended 
by  the  testator,  and  that  the  proof  of  this  must  be  clear  and  conclu- 
sive. The  reason  is,  that  a  testator,  in  the  absence  of  clear  and  con- 
clusive proof,  must  be  deemed  to  have  considered  that  his  estate 
would  be  sufficient,  and  consequently  not  to  have  thought  it  neoes; 
«ary  to  provide  against  a  deficiency  by  giving  a  priority,  in  case  of  a 
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deficiency,  to  some  of  the  objects  of  his  bounty.  It  is  true  that  the 
testator  does  in  many  cases  contemplate  the  possibility  of  a  defi- 
ciency, and  provides  against  it ;  but  I  think  it  may  be  safely  affirmed, 
that,  in  the  absence  of  all  indication  to  the  contrary,  it  is  generally 
to  be  assumed  that  the  testator  considered  that  his  estate  may  be 
sufficient  to  answer  the  purposes  to  which  he  has  devoted  it,  and 
consequently  makes  no  provision  asainst  a  deficiency ;  and  such  be- 
ing the  general  rule,  the  court  would  not  be  right  in  saying,  without 
clear  and  conclusive  reasons,  that  he  intended  to  provide  against  an 
event  which,  in  general,  it  is  not  to  be  supposed  that  he  ever  contem- 
plated. '  In  Brown  v.  Brown^  1  Kee.  277,  Lord  Langdale  observed, 
^'  The  onus  is  on  those  who  contended  for  a  priority,  xo  show  that  the 
testator  meant  to  give  a  preference  to  a  particular  legatee."  And  in 
Thwaites  v.  Forfnan^  1  ColL  414,  Knight  Bruce,  V.  C.,  makes  these 
observations :  —  ^  Prima  fade  all  bequests  stand  on  an  equal  footing, 
and  it  lies  upon  those  who  assert  the  contrary  to  prove  i£  It  is  not 
sufficient  that  the  words  of  the  will  should  leave  the  question  in  doubt; 
they  must  positively  and  clearly  establish  that  it  was  the  intention  of 
the  testator  that  the  bequests  should  not  stand  upon  an  equal  footing. 
Now,  in  considering  whether  such  was  the  intention  of  the  testator, 
we  must  recollect  that  words  that  are  merely  introductory  cannot 
generally,  by  themselves,  be  held  to  direct  any  order  of  pg^ment." 
We  should  also  bear  in  mind  an  apposite  observation  of  Sir  John 
Leach,  (I  think  contained  in  Beeston  v.  Booths)  that  "  unless  the  tes- 
tator tells  you  himself  that  he  believes  his  assets  to  be  insufficient, 
you  must  attribute  to  him  the  notion  that  he  has  assets  sufficient  to 
satisfy  all  the  bequests  that  he  makes;  and  if  you  attribute  that 
notion  to  him,  you  cannot  well  infer  that  he  intended  to  make  pro- 
vision for  an  order  of  payment  applicable  only  to  the  case  of  the  assets 
being  insufficient." 

Now,  to  apply  these  principles  to  the  present  case.  I  conceive  that 
the  annuitants  have  failed  in  advancing  clear  and  conclusive  proo& 
of  an  intended  priority.  It  seems  to  me  to  be  so  plain  that  no  such 
proof  has  been  or  can  be  furnished  from  the  language  of  the  wiU,  that 
it  appears  quite  unnecessary  to  comment  on  particular  parts  of  it, 
although  there  are  expressions  which  furnish  matter  for  argument  in 
*  favor  of  priority,  but  which  are  much  too  ambiguous  to  be  relied  on 
in  support  of  a  preference,  which,  for  the  reasons  I  have  mentioned, 
is  antecedently  improbable  when  those  amUguous  expressions  can  be 
fully  satisfied  by  another  and  more  probable  construction.  If  the 
words  in  Beesian  v.  Booths  4  Mad.  161,  and  Thwaites  v.  Forman^  1 
ColL  415,  did  not  import  a  priority,  much  less  can  the  words  used  in 
this  will.  The  words  "  after  payment"  may  merely  refer  to  the  order 
of  payment  to  be  made,  on  the  supposition  that  there  was  a  suffi- 
ciency of  assets  to  pay  edl  the  legacies,  and  do  not  necessarily  or 
clearly  import  a  preference  in  tho  event  of  a  deficiency  of  assets ;  they 
are  merely  introductory  to  what  follows,  importing  no  more  than 
would  have  been  impUed  without  them ;  and  I  may  add  that  the 
order  in  which  the  different  bequests  stand  in  the  first  part  of  the  will, 
even  if  it  were  material,  is  altered  when  they  are  referred  to  in  a  sub- 
sequent part  of  the  will 
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As  to  the  cases  in  which  a  priority  has  been  allowed,  I  may  ob- 
serve that  Brown  v.  Broum^  1  Kee.  275,  was  a  perfectly  clear  case  of 
priority,  insomuch  that,  as  observed  by  Lord  Langdale,  there  would 
have  been  no  way  in  which  effect  could  have  been  given  to  the  words 
used  by  the  testator,  but  by  giving  a  priority  to  the  second  legatee. 
In  Boyd  v.  Buckle^  10  Sim.  595,  the  circumstances  and  language 
were  different,  and  the  judgment  so  short,  and  so  entirely  limited  in 
its  application  to  the  particular  words  there  used,  that  it  can  afford 
no  assistance  in  the  decision  of  the  present  case.  There  is  only 
one  case  calculated  to  insert  any  doubt  I  allude  to  Letvin  v. 
LewiUy  2  Ves.  sen.  415.  There  a  testator  gave  an  annuity  of  120L 
to  his  wife  for  life,  and  directed  his  executors  to  purchase,  if 
they  could,  the  said  annuity  of  1201.  in  government  securities  of 
ninety-nine  years,  or  some  other  longer  time ;  or,  if  they  could  not  do 
that,  to  purchase  land  of  200L  a  year  value,  to  be  settled  in  such  a 
way,  that  the  said  annuity  should  be  to  his  wife  free  from  taxes,  with 
remainders  over.  He  also  directed,  that  if  he  should  leave  any  child 
living  at  his  death,  his  executors  should,  out  of  the  profits  of  the  resi- 
due of  his  estate,  pay  to  his  wife  30/L  per  annum  for  the  maintenance 
of  such  child ;  and  he  gave  legacies  to  some  collateral  relations  and 
friends ;  and  all  the  residue  of  his  estate  he  directed  to  be  put  out  to 
the  best  advantage  for  his  children  at  his  death ;  and  Lord  Hardwicke 
held  that  the  annuity  should  not  abate.  He  remarked,  "  This  is  a 
very  strong  case  to  show  that  this  annuitvy  and  the  fund  for  it,  was 
intended  by  the  testator  to  be  preferred  to  all  the  other  legacies  in  the 
will.  It  is  not  suggested  that  either  the  wife  or  children  have  any 
other  provision ;  and  when  a  man  is  so  situated  as  he  was,  and  (as 
appears  from  other  words  in  the  will)  having  a  prospect  of  more  chil- 
dren, and  no  provision,  by  settlement  or  otherwise,  under  which  his 
wife  or  children  could  claim,  it  was  natural  for  him,  in  making  a  dis* 
position  of  his  estate,  so  to  give  it  that  their  provision  should  be  in 
the  first  place,  and  not  to  abide  by  the  contingency  of  his  estate  pro- 
ducing more  or  less  at  the  time  of  his  death,  and  of  sharing,  in  pro« 
I)ortion,  with  others,  strangers  in  blood,  though  friends  to  him,  or  col- 
ateral  relations,  to  whom  he  had  given  legacies;  it  was  natural  he 
should  not  intend  they  should  abide  by  that  event,  though  that  is  the 
general  rule  of  law."  And  again,  lower  down,  he  says,  ^  It  is  said  * 
there  are  cases  wherein  the  court  has  gone  a  great  way  to  level  lega- 
tees, and  make  them  abate  in  proportion,  as  in  Brown  v.  AUen^  1 
Vern.  31.  I  do  not  remember  the  state  of  that  case,  and  there  may 
be  a  difference  in  the  state  of  it ;  for  if  the  testator  says  ^  imprimis,' 
or  ^  in  the  first  place,  I  give  such  a  legacy,'  that  amount  only  to  the 
order  in  which  he  expresses  his  gifts  in  the  will  —  to  nothing  more. 
But  if  he  had  said,  ^  to  be  paid  in  the  first  place,'  and  it  had  been  in 
that  case  a  provision  for  a  wife,  I  should  have  doubted  of  that  deter-* 
mination,  and  should  have  inclined  to  think  it  was  a  declaration  of 
his  intent  that  that  provision  for  his  wife  should  come  out  of  the  per- 
sonal estate  and  be  paid  in  the  first  place,  because  there  is  ground  for 
that,  from  the  preference  to  a  wife  and  children  unprovided  for.  If, 
indexed,  in  that  will  they  all  stood  in  equal  degree,  it  was  sufficient 


COURTS  OF  CHANCERY,  1851-52.  33 

Miller  v.  Huddlettone. 

ground  for  the  court  not  to  presume  a  preference ;  but  if  it  was  a  pro- 
vision for  a  wife  or  child  unprovided  for,  that  is  different."  The 
question  in  the  present  case  is  between  a  brother  and  a  child  on  the 
one  handy  and  the  appointees  of  the  wife,  who  are  the  nieces  of  the 
testator,  on  the  other  hand.  But  it  is  plain,  from  the  words  which  I 
have  quoted,  that  Lord  Hardwicke  regarded  the  circumstance  of  mere 
relationship,  when  viewed  as  a  reason  for  prioritv,  as  not  being  itself 
a  sufficient  ground,  but  as  constituting  an  auxihary  reason  for  allow- 
ing such  priority,  where  the  words  used  in  the  will  favor  the  notion 
of  ^  a  priority  to  a  sufficient  degree.  I  do  not  think,  however,  that  the 
words  used  in  this  will  are  sufficient  to  establish  a  preference,  even  in 
conjunction  with  the  circumstance  of  filial  relationsnip ;  but  I  confess 
I  do  not  attach  much  weight  to  that  circumstance.  And  in  Blower 
V.  Morrett^  2  Yes.  sen.  420,  Lord  Hardwicke  speaks  of  that  circum- 
stance in  terms  which  seem  to  show,  that,  subsequently  to  the  adjudi- 
cation of  the  question  in  Lewin  v.  Lewin^  he  had  somewhat  altered 
his  views  as  to  the  consideration  which  was  due  to  the  circumstance 
of  filial  relationship  in  the  determination  of  questions  of  priority ;  for 
in  the  case  of  Blower  v.  MorretU  he  speaks  of  the  fact  of  near  relation- 
ship in  these  very  qualified  terms:  — ''  There  is,  to  be  sure,  some 
color  and  reason,  that  a  man,  giving  a  legacy  or  provision  for  his 
wife,  may  have  an  intent  to  prefer  her ;  because  it  is  a  duty  he  owes 
to  nature ;  and  so  of  children ;  whereas  the  others  are  out  of  mere 
voluntary  bounty  or  favor.^  And  in  the  same  case  he  said,  that  the 
governing  reason  in  Lewin  v.  Lewin  was,  ^  that  the  testator  had  con- 
stituted two  residues  of  his  estate,  the  first  to  be  computed  after 
taking  out  the  money  for  the  purchase  of  the  annuity  to  his  wife,  the 
other  to  be  computed  after  taking  out  the  money  to  the  pecuniary 
legatees." 

If  we  must  speculate  on  the  presumable  intention  of  the  testator,  I 
do  not  consider  it  by  any  means  clear  that  the  testator  must  be  pre- 
sumed to  have  intended  a  preference  of  his  child,  which  might  operate 
to  the  exclusion  of  others,  for  whom  he  has  manifested  an  intention 
to  make  some  provision.  If  the  testator  has  thought  fit  to  provide 
for  other  persons  besides  his  children  and  his  wife,  if  he  has  not  made 
them  the  exclusive  objects  of  his  bounty  in  the  case  of  the  property 
being  sufficient,  he  might  never  have  intended  them  to  be  the  exclu- 
sive objects  of  that  bounty  even  in  the  event  of  a  deficiency.  He 
may  have  intended  that  the  others  should  share  with  them  in  the 
latter  case  as  well  as  in  the  former,  and  in  the  same  proportion.  And 
I  can  imagine  many  cases  in  which  to  give  priority,  on  the  ground 
of  propinquity,  would  be  to  do  what,  in  all  probability,  would  be  most 
foreign  to  the  intention  of  the  testator.  Take,  for  example,  the  com- 
mon instance  of  a  legacy  of  a  large  sum  to  a  child,  and  another 
legacy  of  a  small  sum  to  an  aged  relation,  or  another  legacy  of  a 
smaller  sum  to  a  friend  in  poverty,  or  to  an  old  servant,  by  giving 
priority  to  the  child's  legacy  the  other  might  lose  his  or  her  legacy 
altogether ;  and  yet  in  most  cases  this  would  be  utterly  repugnant  to 
what  it  may  fairly  be  presumed  the  testator  would  have  intended  had 
he  known  that  there  would  have  been  a  deficiency  of  assets.    Where 
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the  words  are  ambiguous,  I  certainly  think  it  is  allowable  to  consider 
what  is  the  presumable  intention  of  the  testator  -—  not,  indeed,  what 
the  testator  would  have  intended  had  he  known  that  there  would  be 
a  deficiency  of  assets,  but  what  it  may  fairly  be  presumed  he  did  in- 
tend to  accomplish  by  the  words  usea  in  the  will.  But,  for  the  rea- 
sons which  I  have  given,  it  cannot  be  fairly  presumed  that  the  testa- 
tor intended  to  give  a  priority  to  his  daughter,  from  the  dicumstance 
of  filial  relationship,  in  conjunction  with  the  ambiguous  expressions 
which  occur  in  the  will. 

With  reference  to  the  opinion  which  I  have  formed,  that  those  ex- 
pressions are  too  ambiguous  to  be  at  all  relied  on,  there  is  an  opposite 
passage  in  Lord  Hardwicke's  judgment  in  Blower  v.  Morrett^  where 
he  says,  <^  in  most  cases  the  court  has  disclaimed  the  laying  weight 
on  particular  words ;  as  the  saying  '  imprimis,'  or  '  in  the  first  place,' 
or  a  direction  for  the  time  of  payment:  all  these  are  always  dis- 
claimed, and  that  upon  just  and  solid  reason ;  because,  if  the  court 
was  upon  such  grounds  to  give  a  preference  to  one  pecuhiary  legatee, 
there  would  be  no  end  of  it,  considering  the  variety  of  expressionsi 
and  the  incorrectness  with  which  wills  are  frequently  drawn."  With 
regard  to  the  second  question,  I  think  the  annuities  are  not  payable 
out  of  the  corpus.  As  to  the  annuity  to  the  brother,  and  the  first 
annuity  of  500/.  to  the  daughter,  the  testator  has  expressly  directed 
that  they  are  to  be  paid  out  of  the  interest  and  dividends  of  the  trust 
estate.  And  with  respect  to  the  second  annuity  of  500/.  to  the 
daughter,  the  words  ^'  in  the  same  manner "  appear  to  me  to  mean, 
that  the  second  annuity  is  to  be  payable  out  of  the  interest  and  divi- 
dends of  the  trust  estate,  without  any  deduction  for  legacy-duty,  or 
other  deduction  whatsoever,  by  equal  half-yearly  payments.  To 
hold  that  they  relate  to  the  words  by  which  the  first  annuity  is  given 
to  the  daughter's  separate  use,  and  by  which  her  husband  is  ex- 
pressly excluded,  would  be  unnecessarily  to  construe  them  as  mere 
surplusage.  But,  independently  of  the  words  "  in  the  same  manner," 
the  second  annuity  would  be  payable  in  the  same  way  as  the  first 
In  support  of  this,  I  may  observe,  that  in  Crowder  v.  Cflotoes^  2  Ves. 
jun.  449,  Sir  R.  P.  Arden,  M.  R.,  observed,  "  Lord  Hardwicke  has 
determined,  that  substitutional  and  additioncd  legacies  shall  be  raised 
out  of  the  same  fund,  and  subject  to  the  same  conditions."  To  say 
that  the  bequest  of  the  second  annuity  of  500/.  explains  the  bequest 
of  the  first  annuity  of  500/.  is  to  make  the  more  ambiguous  and  in- 
definite expressions  explain  the  more  clear  and  definite,  and,  in  fact, 
it  is  to  make  the  second  bequest  explain  the  first  bequest,  although 
the  testator  has  himself  shown,  in  express  terms,  that  the  second  be- 
quest was  to  be  explained  by  the  first,  or,  in  other  words,  it  is  to  re- 
verse the  natural  and  proper  order  of  things.  No  argument  can  be 
drawn  from  the  substitution  of  the  20,000/.,  as  the  daughter  is  only 
to  have  the  interest  or  dividends ;  and,  indeed,  to  hold  that  the  an- 
nuities are  chargeable  on  the  corpus,  might  have  had  the  effect  of 
taking  away  the  provision  for  the  children.  For  these  reasons  the 
decision  of  the  Vice-Chancellor  must  be  reversed. 


COURTS  OP  CHANCERY,  1851-62.  36 


Bbynell  v.  Spbyb.^ 

November  20,  1851. 

Production  of  Documents. 

Where  an  uuwer,  admitted  to  be  sufficient,  does  not  admit  the  possession,  ftc,  of  certain 
documents,  no  allegation  of  falsehood  or  fraud  trill,  at  a  sabaeqnent  stage  of  the  suit,  entitle 
the  plaintiff,  on  motion,  to  obtain  the  i>roduction  of  such  documents ;  the  remedy  nnder 
such  circumstances  must  be  either  by  criminal  proceedings,  or  by  a  new  biU. 

This  case,  which  had  stood  over  for  two  or  three  motion  days,  for 
the  purpose  of  filing  affidavits  and  counter-affidavits,  came  on  to  be 
heaid  this  day,  but  the  evidence  was  not  gone  into,  their  Lordships 
being  of  opinion  that  the  case  made  for  the  motion  was,  to  use  the 
expression  of  one  of  their  Lordships,  a  demurrable  statement 

ReyneU  v.  Sprye  was  a  suit  for  setting  aside  a  deed,  which  had 
been  obtained,  as  was  alleged,  by  fraudulent  misrepresentations  and 
concealment.  Sir  J.  Wigram,  V.  C,  had  decreed  accordingly,  chiefly 
en  the  ground  that  an  opinion  of  an  equity  counsel,  which  nad  been 
taken  by  the  defendant,  had  been  fraudulently  concealed  by  him. 
There  was  an  appeal  from  the  whole  decree,  but  in  the  mean  time  the 
present  motion  was  made  by  the  defendant,  alleging  that,  since  the 
hearing  before  the  Vice-Chancellor,  he  had  discovered  the  existence  of 
certain  documents,  which  were  or  had  been  in  the  possession  of  the 
plaintiff  and  his  solicitors,  and  which  proved  that  the  opinion,  the 
concealment  of  which  by  the  defendant  had  been  so  strongly  relied 
on  by  the  Vice-Chancellor,  had  been  actually  made  known  by  the  de» 
fendant  to  the  plaintiff;  and  alleging  further,  that  the  plaintiff,  his 
solicitor  and  counsel,  being  all  aware  of  that  fact,  had  iraudulently 
concealed  it  from  the  court  at  the  hearing.  There  had  been  a  cross- 
suit  of  Sprye  v.  ReyneU^  in  which  the  usual  charge  as  to  documents, 
&c.,  had  been  made.  The  answer  to  the  cross-bill  admitted  the  pos- 
session of  certain  documents,  but  the  documents  alleged  by  the  pre- 
sent mover  to  have  been  since  discovered  (and  the  very  existence  of 
which  was  now  denied  by  the  plaintiff)  were  not  among  them.  The 
remaining  fiacts  and  the  nature  of  the  motion  sufficiently  appear  in 
the  judgment 

The  Solicitor-  General^  Bethellj  and  Terrell^  for  the  motion. 

fiSr  Fltzroy  Kelly  and  Skapter^  for  the  plaihtiff,  were  not  called  on. 

Knight  Bruce,  L.  J.  This  is  a  motion  by  the  defendant,  first,  for 
the  production  of  certain  documents ;  secondly,  which  amounts,  in 
fact,  to  the  same  thing,  that  the  hearing  of  the  appeal  may  be  post- 
poned until  the  documents  in  question  shall  be  produced ;  and, 
thirdly,  that  the  defendant  should  be  at  liberty  to  nle  such  supple- 
mental bill,  or  to  take  such  other  proceeding,  as  he  may  be  advised. 

1  15Jiir.ia46;  SI  Law  J.  Bep.  (n.  s. )  Chaiic«  IS.    .Sa;  rfia^ume,  Mr.  Begbie. 
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The  munds  upon  which  this  motion  is  made  are,  a  case  of  fraud  and 
wilfm  suppression  of  certain  documents,  and  misrepresentation  to  the 
court  itself,  on  the  part  of  a  general  officer  and  commander  of  the 
Bath,  a  soHcitor  of  long  standing  and  of  eminent  respectability,  and 
a  barrister,  of  whom  the  least  that  can  be  said  would  amount  to  the 
same  thing — a  case  of  conspiracy,  in  fact,  between  these  three  per- 
sons I  mention  the  description  of  persons  against  whom  these 
things  are  alleged,  not  as  intimating  that  previous  character  can  for 
an  instant  be  put  in  evidence  against  established  facts.  All  the  alle- 
gations are,  in  fact,  as  was  candidly  admitted  bv  Mr.  SoUcitor- 
General  and  Mr.  Bethell,  denied,  in  gross  and  in  detail.  Into  the 
evidence  for  and  against  them  —  the  affidavits,  that  is  —  we  do  not 
think  it  necessary  to  enter ;  for  assuming,  for  the  purposois  of  argu- 
ment, every  one  of  the  allegations  to  be  true,  can  we  accede  to  this 
application,  which  is  a  mere  motion  for  the  production  of  documents, 
the  possession  of  which  is  denied  by  the  defendant  in  the  cross  suit 
in  his  answer  ?  and  the  answer  cannot  of  course  be  now  impeached 
for  insufficiency,  or  any  thing  of  that  sort 

Supposing,  for  the  sake  of  argument,  that  the  defendant  to  the 
cross-bill  had,  in  his  answer,  untruly  sworn  that  he  had  not  got,  and 
had  never  seen,  documents  which  at  the  very  time  were  in  the  posses- 
sion of  himself  or  his  solicitor,  which  he  was  well  acquainted  with, 
which  he  had  shown  to  his  counsel,  and  had  by  his  advice  suppressed, 
and  upon  the  supposed  ignorance  of  which  on  the  part  of  the  plain- 
tiff the  judgment  of  the  court  below  was  based  —  and  I  do  not  know, 
Mr.  Solicitor,  that  I  can  put  your  case  higher  than  that — all  that 
may  form  very  proper  matter  for  some  criminal  proceeding,  for  an 
indictment  for  perjury,  or  a  motion  for  removing  the  name  of  the 
solicitor  from  off  the  rolls,  or  for  a  new  bill ;  but  how  can  we  on 
motion,  assuming  for  a  moment  (but  of  course  I  need  hardly  say, 
merely  for  the  sake  of  argument)  every  thing  you  state  to  be  correct 
—  how  can  we  prdejr  the  production  of  documents,  the  possession  of 
which  the  defendant  to  the  cross-bill  has,  by  his  answer  to  that  bill, 
denied?  You  are  entitied  to  a  ftall  and  complete  answer  to  every 
interrogatory  in  your  bill ;  when  that  is  satisfactorv,  you  are  entitiea 
to  the  production  -of  all  documents  which  the  defendant  admits,  in 
the  usual  way ;  but  you  cannot  go  beyond  this.  The  plaintiff  con- 
senting now  to  produce  certain  documents  admitted  by  his  answer  in 
the  cross-bill,  and  the  production  of  which  had  not  before  and  could 
not  now  be  pressed,  this  motion  must  be  refused,  with  costs;  the 
plaintiff  now,  by  his  counsel,  also  consenting  that  the  hearing  shaU 
not  come  on  before  the  15th  of  next  month,  and  that  the  defendant 
may  file  any  bill  he  may  be  advised  within  two  months. 

Lord  Cran WORTH,  L.  J.,  concurred. 

The  motion  was  refused,  with  costs,  accordingly ;  but  an  order  was 
made  by  consent,  under  which  certain  documents  and  exhibits  (pro- 
duced by  the  defendant  on  this  motion)  were  impounded ;  the  appeal 
hearing  was  not  to  come  on  before  the  15th  December,  and  the 
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defendant  in  the  original  bill  was,  by  consent,  to  be  at  liberty  to  file 
such  bill  as  be  might  be  advised  within  two  months.  T%e  Sheffield 
Comal  Coi^^fcmy  v.  The  Sheffield  and  Boiheram  Canal  Company^  1  Ph. 
484,  was  refenred  to  on  this  last  point,  but  the  point  was  not  argued, 
leave  being  taken  by  consent. 


£i  re  Clahkb,  an  Attorney.^ 

Norember  15,  17,  and  S3,  1851. 

Attorney  and  Client —  Costs  of  Action  improperly  brought  ^^  Powers 
of  Taxing  Master'-^  Costs  of  Appeal  when  Midges  of  this  Court 
differ. 

The  taxing  master  haa,  vnder  &e  SoUdtot's  Act,  6  &  7  Vict  c.  73,  a  disctedoii  to  duallow 
cotti  ho  maj  think  andvly  daimed. 

The  diBaUowanoe  of  the  whole  oosta  of  an  acHon  of  rsplerin,  where  replefin  was  deartj  the 
wiong  remedy,  is  a  proper  ezerdse  of  that  discretion. 

■ 

An  attonej  Is  clearly  responsible,  nnleas  acting  on  the  opinion  of  ooonseL 

Semtie^  where,  on  appeal  to  this  conit»  the  jndgment  below  is  affirmed,  in  consequence  of  a 
diferonoe  of  opinion  between  the  Jadges,  the  costs  will  follow  the  resnlt 

This  was  a  petition  under  the  Attorneys  and  Solicitors  Act,  6  &  7 
Vict  c.  73,  which  came  by  way  of  appeal  from  the  late  Master  of 
the  Rolls.  The  matter  in  dispute  was  the  amount  of  costs  of  an 
action  of  replevin,  which  it  was  admitted  had  been  improperly 
brought,  being  as  entirely  inappropriate,  as  was  suggested  from  tiie 
bench,  as  an  action  of  trover  for  a  house,  or,  as  put  by  the  bar,  as  an 
action  of  ejectment  for  a  horse.  The  retainer  of  the  attorney  was 
also,  as  regarded  this  particular  business,  denied.  The  taxing  mas- 
ter had  disallowed  all  the  costs  of  the  replevin,  and  the  Master  of  the 
Rolls  had  confirmed  this  disallowance.  There  were  considerable  dis- 
crepancies in  the  evidence ;  but  a  longer  recapitulation  of  the  facts 
of  the  case,  than  as  they  appear  firom  this  short  statement  and  the 
judgment,  would  be  unnecessary.  Mr.  Follett,  the  taxing  master, 
having  been  sent  for  by  their  Lordships,  stated  in  court,  that,  by  the 
practice  of  his  office,  the  costs  in  question  would  have  been  unhesi- 
tatingly disallowed. 

RoU  and  MiUer^  for  the  appellant,  the  solicitor. 

Boundell  Palmer^  and  SotUhgaie^  for  the  respondent,  the  client 

Bolt  J  in  reply. 

Knight  Baugs,  L.  J.    My  learned  brother  has  authorized  me,  in 


-* 
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the  event  which  has  happened,  of  my  mind  being  satisfied  at  the 
conclusion  of  the  argument  against  the  appeal,  to  declare  at  once  my 
opinion  upon  it,  whatever  his  Lordship's  view  may  be.  Accordingly, 
acting  on  this  permission,  I  do  so.  I  repeat,  what  I  have  already 
stated,  that  my  mind  has  not  a  particle  of  doubt  on  the  subject  of 
this  appeal.  It  is  an  appeal  on  the  subject  of  the  taxation  of  a  bill 
of  costs,  upon  a  long-considered  decision  of  a  taxing  master,  con- 
firmed in  all  points  by  a  most  careful  and  attent^e  judge;  the 
taxing  master,  from  whose  decision  this  question  was  taken  before 
the  Master  of  the  Rolls,  having  been  in  his  day  a  solicitor  of  the  first 
respectability  and  of  most  extensive  practice.  Upon  such  a  concur- 
rence of  opinion  on  such  a  question,  a  court  of  appeal,  constituted 
like  the  present,  ought  to  be  very  clear  before  reversing  the  decision 
which  has  been  arrived  at  below;  but,  whatever  the  weight  of  the 
decision  appealed  from,  if  the  court  of  appeal  be  clear  on  the  point, 
it  is  bound  not  to  retire  from  the  expression  of  its  opinion,  but  to 
give  judgment  in  accordance  with  its  own  views.  Now,  in  the  first 
place,  the  subject  of  the  present  dispute  are  the  costs  of  an  action  of 
replevin  claimed  against  Mr.  B.,  as  administrator  of  his  late  wife,  and 
of  her  sister,  or  one  of  them.  Neither  wife  nor  sister  were  party  to 
the  action,  and  prima  facie ^  therefore,  neither  of  them  is  or  ever  was 
liable.  But  then,  it  is  argued,  the  two  ladies,  or  one  of  them,  author- 
ized or  directed  this  action  to  be  brought,  or  became  liable  for  the 
costs  of  the  action ;  and  upon  this  argument  evidence  has  been  gone 
into  on  either  side  of  a  very  voluminous  and  not  very  consistent 
nature.  The  evidence  produced  is  very  far  from  satisfying  my  mind 
that  either  sister  authorized  or  sanctioned  the  action,  or  contracted  or 
became  liable  to  pay  the  costs  of  it  It  is,  in  fact,  I  say,  in  my  mind, 
very  improbable  that  either  sister  ever  did  so ;  but  assuming,  for  the 
sake  of  argument,  that  either  sister  had  done  so,  I  am  of  opinion  that 
it  is  incumbent  on  the  solicitor  employed  to  show  that  he  gave  the 
ladies  proper  advice,  and  proper  notions  on  such  a  subject,  and  that 
he  had  not  allowed  them  blindly  to  give  instructions  on  such  a  sub- 
ject, which  he  was  bound  to  understand,  and  which  they  must  be 
taken  to  have  known  nothing  about.  There  is  no  evidence  or  sug- 
gestion that  he  ever  did  so. 

I  agree,  that,  notwithstanding  the  impropriety  of  bringing  any 
action,  the  client  may  be  liable  for  the  costs  of  it,  if  he  insufficiently 
or  falsely  inform  his  attorney  on  a  matter  of  fact,  or  if,  being  informed 
by  his  attorney  of  the  utter  madness  and  hopelessness  of  bringing  such 
an  action,  he  should  reply — "  Nevertheless,  proceed  with  the  action; 
whether  you  consider  it  wise  or  unwise,  it  is  by  this  course  of  pro- 
ceeding that  I  insist  upon  vindicating  my  rights;" —  in  such  a  case  I 
agree  that  the  client  is  bound.  Here,  however,  we  have  no  such  case. 
Every  circumstance  was  known,  at  the  least,  as  well  to  the  attorney 
as  to  the  client,  and  probably  much  better;  and  if  the  client  had 
directed  the  attorney  to  proceed  in  such  an  action,  it  was  the  duty  of 
the  latter  to  have  said *-<<  But  this  action  is  most  absurd;  it  is  im- 
possible to  succeed  by  it;  there  is  not  the  smallest  chance  of  getting 
the  court  to  hear  the  case."     This  is  the  language  he  oi^ht  to  have 
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held :  there  is  not  the  smallest  evidence  to  show  that  he  ever  did  hold 
this  language,  or  any  thing  like  it 

It  is  said  that  the  attorney,  in  bringing  this  action,  acted  on  the 
advice  of  counsel,  and  that  an  attorney  is  justified  in  acting  on  that 
advice — nay,  is  bound  to  act  on  it.  On  the  general  proposition  we 
desire  to  say  nothing.  In  this  case  it  is  sufficient  to  remark,  that  the 
only  opinion  of  counsel  which  we  have  before  us  is  against  the  action, 
as  indeed  must  have  been  that  of  any  person  in  the  smallest  degree 
conversant  with  the  subject  There  is  nothing  the  other  way,  except 
the  recollection  of  Mr.  M.  that  the  opinion  of  two  gentlemen  of  the 
equity  bar  had  been  taken  in  favor  of  the  propriety  of  the  action  of 
replevin.  However  out  of  the  usual  course  it  may  appear  to  have 
taken  the  opinion  of  gentlemen  at  the  equity  bar  on  a  point  of  plead- 
ing at  common  law,  still,  as  I  admit  that  every  gentleman  at  that  bar 
ou£[ht  to  have  some  and  that  not  a  slight  acquaintance  with  the  prin- 
dples  and  practice  of  special  pleading,  I  might  have  allowed  some 
weight  to  the  circumstance  if  that  opinion  had  been  actually  fliven 
and  honestly  acted  on.  But  there  is  no  evidence  that  such  an  opinion 
ever  was  given ;  there  is  not  the  smallest  trace  of  its  existence;  there 
is  no  entry  relating  to  it  in  the  bill  of  costs,  the  subject  of  appeal ;  no 
charge  for  it,  nor  lor  any  attendance  relating  to  it;  and  I  think,  there- 
fore, that  Mr.  M.'s  recollection  must  have  nusled  him,  and  that  at  tiie 
most  it  can  only  have  been  one  of  those  opinions  inter  ambulandnmj 
for  which  no  payment  is  ever  made,  and  which  are  proverbially  knovra 
to  be  worth  exactly  what  is  given  for  them.  Under  every  view  of  the 
case,  I  am  of  opinion  that  no  charge  as  to  the  cosis  of  this  action  of 
replevin  can  be  maintained  as  against  either  of  the  ladies,  nor  conse- 
quently against  Mr.  B.  as  their  representative. 

The  only  other  question  is  as  to  a  sum  243/^  lOs.,  belonging  to  these 
ladies,  or  one  of  them,  which  found  its  way  into  the  hands  of  the 
solicitors,  and  firom  which  they  seek  to  discharge  themselves  by  alleg- 
ing that  they  disposed  of  it  in  payment  of  various  sums  of  money 
claimed  as  due  from  the  ladies.  It  is  under  the  circumstances  an  un- 
avoidable inference,  that  the  solicitors,  when  they  received  this  money 
from  the  hands  of  the  trustees,  had  notice  whose  the  money  was,  and 
therefore  they  became  themselves,  in  effect,  trustees  of  the  money  for 
those  to  whom  thev  knew  the  money  belonged,  and  directly  indebted 
(equitably  indebted)  and  chargeable  in  account  with  it  upon  the  com- 
monest principles  of  equity.  No  man  has  a  right  to  pay  my  debt 
without  my  consent ;  and  if  he  do,  he  is  nevertheless  chargeable  to 
me.  It  would  therefore  be  impossible  for  me  to  concur  in  sending 
this  case  to  law,  in  the  hopes  of  there  cHciting  further  evidence  on  the 
point  of  retainer — for  my  judgment  does  not  go  on  the  ground  of 
non-retainer  merely ;  and  I  think,  besides,  it  is  extremely  improbable 
that  any  adducible  evidence  has  been  omitted  in  this  case,  which, 
after  having  been  upwards  of  three  years  before  the  master,  has  now 
been  twice  examined  in  superior  courts.  I  think  the  order  appealed 
from  wholly  right,  and  therefore  that  the  appeal  should  be  dismissed 
If  my  learned  brother  do  not  coincide  in  my  opinion,  that  the  petition 
should  be  dismissed  with  costs,  I  do  not  know  how  we  have  authority 
to  deal  with  the  question  of  the  costs  of  this  appeal* 
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Lord  Cranworth,  L.  J.  The  statute  which  places  us  here  says, 
that,  if  there  be  a  difference  of  opinion  between  the  judges,  the  result 
of  that  difference  shall  be,  that  the  judgment  appealed  from  shall  be 
affirmed.  It  is  therefore  unnecessary  for  me  to  enter  at  large  into  the 
opinion  I  shoxdd  have  given,  since,  in  whatever  respect  that  opinion 
might  have  differed  from  the  lucid  statement  we  have  just  heard,  it 
oould  not  alter  the  judgment  I  quite  accede  to  the  expediency  of  the 
delay  proposed  by  my  learned  brother,  for  considering  how  tne  costs 
of  this  appeal  are  to  be  dealt  with.  I  quite  agree  with  all  that  my 
learned  brother  has  said;  yet  there  is  some  small  difference  in  the 
results  we  have  arrived  at  If  I  were  sitting  here  as  a  juryman,  I 
should  be  bound  to  acquiesce  in  that  opinion  entirely  on  both  points, 
viz.,  that  no  authority  was  given  either  to  bring  the  action  of  replevin, 
(independently  of  all  considerations  as  to  the  propriety  of  the  action,) 
or  to  apply  the  243t  IO5.  in  the  manner  described.  If  I  were  sitting 
here  as  a  juryman,  I  say,  I  admit  that  I  should  be  bound  to  negative 
liiat  authori^;  but  sitting  here  as  a  judge,  I  am  bound  to  say  that  I 
am  not  convinced  that  the  effect  of  further  investigation  might  not  be 
to  alter  my  opinion,  and,  at  least,  to  establish  the  liability  of  these 
ladies  to  discharge  the  costs  of  the  action  of  replevin. 

The  proposition  to  be  made  out  (in  this  view  of  the  case)  by  the 
appellant  is  his  legal  right  to  assert  ms  claim  to  these  costs  by  action. 
Now,  the  statute  under  which  the  taxation  takes  place  only  intended 
to  provide  a  more  convenient  way  of  ascertaininfi;  the  amount  of  the 
biu  for  which  the  action  was  to  be  brought  The  legislature  never 
intended  to  delegate  to  an  officer  of  the  court  the  question,  whether 
the  attorney  should  ever  have  a  right  or  not  to  bring  an  action  at  all ; 
which  would  be  the  case  if  the  taxing  master  could  disallow  whole 
bills,  as  he  seems  to  have  done  here.  Sitting  here,  therefore,  not  as  a 
jur3^an,  but  as  a  judge,  I  should  have  said,  if  there  is  doubt  as  to 
part  of  the  bill,  bring  an  action  as  to  that  part.  But  it  is  said  this 
action  is  altogether  so  preposterous,  that  it  was  the  duty  of  no  attor- 
ney to  be  concerned  in  carrying  it  on,  and  that  therefore  he  cannot 
daim  to  be  paid  for  doing  so.  But  in  spite  of  the  weight  due  to  the 
officer  whose  opinion  we  have  heard  in  court  this  day,  I  very  much 
doubt  whether,  when,  in  taxing  a  bill  of  costs,  the  client  denies  having 
authorized  the  action,  the  taxing  master  can  turn  round  and  say  that 
the  attorney  ought  to  have  examined  into  the  probable  chances  of 
success.  Ii,  indeed,  this  were  within  the  province  of  the  taxing 
master,  I  quite  agree  that  this  is  the  most  absurd  action  that  could  ever 
have  been  brought  So  with  regard  to  the  discharge  set  up  as  to  the 
sum  of  248/L IO5.  As  a  juryman,  I  admit  that  no  sufficient  evidence 
of  authority  for  the  alleged  appUcation  of  the  money  has  been  pro- 
duced. But  as  a  judge,  I  should  feel  disposed  to  try  the  event  of  fur- 
ther investigation,  and  should  therefore,  had  I  been  sitting  alone,  have 
sent  it  to  law  in  the  same  manner.  However,  it  is  of  little  use  to  state 
what  I  might  have  felt  myself  bound  as  a  judge  to  do  had  I  been  sit- 
ting alone.  In  consequence  of  the  difference  of  opinion  between 
myself  and  Lord  Justice  Knight  Bruce,  the  present  appeal  must  be 
dismissed ;  and  I  cannot  but  say  I  am  very  glad  that  this  case  will  in 
all  probability  go  no  further. 
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The  question  of  costs  was  then  shortly  spoken  to  by  RoU  againsti 
and  ScnUhgate  in  favor,  of  the  appeal  being  dismissed  with  costs. 

Knioht  Bruce,  L.  J.,  observed,  that  had  he  been  sitting  alone,  the 
appeal  would  certainly  have  been  dismissed,  and  v^th  costs. 

Lord  Cranworth,  L.  J.,  on  an  analogy  being  attempted  to  be  drawn 
between  this  case  and  a  case  where  the  judges  in  the  Court  of  Exche* 
quer  Chamber  should  be  equally  divided,  denied  it ;  for  in  such  a  case 
of  equality  of  opinions  in  the  exchequer  chamber  there  would  be  no 
judgment,  and  therefore,  of  course,  no  costs.  But  here,  when  the 
judges  should  be  equally  divided,  the  statute  directed  that  judgment 
should  be  given  affirming  the  decree  or  order  below,  but  said  nothing 
as  to  costs.  He  would  certainly  wish,  in  this  case,  to  adhere  to  the 
general  rule,  that  costs  should  follow  the  judgment.  That  was 
another  reason  against  drawing  analogies  from  any  court  of  common 
law,  because  there  the  rule,  that  costs  followed  the  judgment,  was 
universal,  whereas  it  admitted  of  many  exceptions  in  equity.  He  re- 
peated, that  he  felt  every  inclination,  as  welt  as  his  learned  brother, 
to  give  costs  to  the  successful  respondents,  but  they  doubted  their 
power,  and  must  take  a  day  or  two  to  consider. 

Nov.  17.  Lord  Cranworth,  L.  J.,  now  stated,  that  the  appeal 
being  dismissed,  in  consequence  of  the  difference  of  opinion  between 
their  Lordships,  it  would  be  dismissed  with  costs,  on  two  pounds : 
first,  because  the  difference  felt  by  himself  firom  Lord  Langoale's  de- 
cision was  not  because  he  thought  that  decision  wrong,  but  because 
he  thought  it  was  perhaps  premature ;  that  if  a  case  had  l^een  sent 
to  law,  further  information  might  have  been  obtained,  which  perhaps 
might,  but  perhaps  might  not,  have  induced  him  to  vary  the  decision ; 
and  secondly,  because,  deciding  on  the  materials  before  Lord  Lang- 
dale,  and  also  on  this  appeal,  his  Lordship  had  no  doubt,  and  would 
have  given  the  same  decision  had  he  been  sitting  alone.  The  appeal, 
therefore,  must  be  dismissed,  and  the  costs  must  follow  the  result 

RoU  then  alleged,  that,  on  the  materials  produced,  there  was  some 
evidence  of  authority  to  apply  the  sum  of  243^  105.  in  the  manner 
sought  to  be  established. 

Neither  of  the  counsel  for  the  respondents  being  in  court,  their 
Lordships  were  of  opinion,  that  if  there  were  any  fact  which  bore 
materially  on  their  judgment,  it  ought  to  be  mentioned  in  the  pre* 
sence  of  all  parties,  and  they  directed  the  same  to  be  mentioned 
again. 

Nov.  22.  RoU  now  refened  to  the  book  upon  which  he  relied ;  but 
it  was  denied  that  it  had  been  produced  in  the  taxing  master's 
office. 

Knight  Bruce,  L.  J.  If  this  book  were  to  be  now  introduced  iii 
the  case,  it  would  leave  the  case  no  better  for  the  attorney.    In  this 
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most  unequal  contest  between  two  women  and  a  solicitor,  justice 
and  expediency  require  that  the  educated  man  should  suffer.  I  think 
justice  has  been  done  in  this  case,  not  only  in  point  of  form, 'but  in 
point  of  reason  and  expediency. 

Eoundett  Pahner  asked  for  the  costs  of  the  day. 

Bolt.    The  order  will  be  drawn  up  as  of  this  day's  date. 


MoNYPBNNY  V*  DeRING.^ 
July  18,  1851. 

Wia—Sk^UMg  aause-^Qmstruction. 

A  testatrix,  by  lier  win,  devised  certain  real  estates  to  the  use  of  M.  J.  for  life ;  with 
remainder  to  the  use  of  the  sons  and  daughters  of  Bl  J.  successiTeljr  in  tail ;  with  remain- 
der to  the  use  of  8.  M.,  danghter  of  J.  H^  for  life;  with  remainder  to  the  first  and 
other  sons  of  S.  M.  in  tail ;  with  remainder  to  the  daughters  of  8.  IC  as  tenants  in  com- 
mon  in  tail  j  with  remainder  to  P.  M.,  son  of  J.  M.,  for  life ;  with  like  remainders  to  the 
sons  and  daughters  of  F.  lif  .  in  tail ;  with  remainder  to  T.  M.,  another  son  of  the  said  J. 
M.,  for  life ;  with  like  remainders  to  the  sons  and  daughters  of  T.  M.  in  tail ;  with  diren 
remainders  oyer:  prorided,  that  if  F.  M.  and  T.  M^  or  either  of  them,  their  or  either  of 
their  issue,  or  any  other  son  or  sons  of  the  said  J.  M^  or  his  or  their  issue,  should  become 
entitled  to  an  estate  of  freehold  or  inheritance  of  possession  of  or  in  certain  other  real 
estates  in  Kent  of  or  belonging  to  R.  M.,  elder  brotoer  of  the  said  J.  M.,  ^*  so  as  to  be  in 
the  possession  or  in  the  actual  receipt  of  ihe  rents  and  profits  thereof,**  then,  and  in  that 
case,  the  said  estates  devised  by  her  will  should  shift  from  the  person  so  becoming  enti- 
tled, in  manner  therein  mentioned.  At  the  date  of  the  will,  xL  M.  was  entitled  to  real 
property  in  Kent  in  fee,  and  also  in  taiL  These  estates  were  subseqaontly  disentailed  md 
deyised,  and  so  came  to  the  son  of  T.  M.,  who  was  then  entitled  in  possession  to  the  odier 
devised  estates,  by  limitation  as  a  purchaser,  and  not  by  inheritance,  or  imder  the  ori^nal 
limitations  existing  at  the  date  of  the  testatrix's  will: — 

49Ut?,  that  this  did  not  prevent  the  shiftixig  dense  fitmi  taking  effect 

Elizabeth  Joddbell,  by  her  iTiU,  dated  the  4th  May,  1767,  after 
charging  all  her  real  estates  with  the  payment  of  her  debts  and 
funeral  expenses,  gave  and  devised  all  and  every  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  whatsoever,  situate  and 
being  in  the  counties  of  Kent  and  Sussex,  whereof  or  wherein  she 
was  seized,  or  had  or  was  entitled  to  any  estate  of  freehold  or  inherit- 
ance  in  possession,  reversion,  remainder,  or  expectancy,  unto  John 
Morris  and  William  Ward,  to  the  use  of  Mary  Jefferson,  spinster, 
and  her  assigns,  during  her  life ;  with  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  with  remainder  to  the  use  of  the  sons 
and  daughters  of  the  said  Mary  Jefferson  successively  in  tail ;  and  on 
failure  of  such  issue,  to  the  use  of  her  goddaughter,  Sylvestra  Mony- 
penny,  daughter  of  her  cousin  James  Monypenny,  of  Greenwich,  and 
ner  assigns,  for  life ;  with  remainder  to  the  uxst  and  other  sons  of  the 
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said  Sylvestra  Monypenny  successively  in  tail;  with  remainder  to 
her  daughters  as  tenants  in  common  in  tail ;  with  remainder  to  the 
use  of  jPhillips  Monypenny,  second  son  of  James  Monypenny,  of 
Greenwich,  for  and  during  his  life;  with  remainder  to  trustees  to 
preserve  contingent  remainders;  with  remainder  to  the  sons  and 
daughters  of  the  said  Phillips  Monypenny  in  tail,  in  like  manner  as 
to  the  sons  and  daughters  of  the  said  Sylvestra  Monypenny ;  with 
remainder  to  the  use  of  Thomas  Monypenny,  third  son  of  the  said 
James  Monypenny,  of  Greenwich,  and  his  assigns,  during  his  life ; 
with  remainder  to  trustees  to  preserve  contingent  remainders ;  with 
remainder  to  the  use  of  the  first,  second,  third,  and  other  sons  of  the 
said  Thomas  Monypenny,  seversilly,  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  should  be  in  priority  of 
birth,  and  the  several  and  respective  heirs  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons  issuing,  the  elder  of  such  sons, 
and  the  heirs  of  his  and  their  body  and  bodies  issuing,  being  always 
prefeired,  and  to  take  before  the  younger  of  such  sons  and  the  heirs 
of  his  and  their  body  and  bodies  issuing ;  and  for  default  of  such 
issue,  to  the  use  of  all  and  every  the  daughter  and  daughters  of  the 
said  Thomas  Monypenny  in  tail ;  with  divers  remainders  over:  and 
it  was  thereby  provided,  that  if  the  said  Phillips  Monypenny  and 
Thomas  Monypenny,  or  either  of  them,  their  or  either  of  their  issue, 
male  or  female,  or  any  other  son  or  sons  of  the  said  James  Mony- 
penny, of  Greenwich,  thereafter  to  be  born,  or  his,  their,  or  any  of 
their  issue,  male  or  female,  should  at  any  time  or  times  be  or  become 
entitled  to  an  estate  of  freehold  or  inheritance  in  possession  of  or  in 
the  messuages,  lands,  tenements,  and  hereditaments  in  the  said 
county  of  Kent  of  or  belonging  to  her  cousin  Robert  Monypenny, 
Esq.,  of  Bolvenden,  elder  brother  of  the  aforesaid  James  Monypenny, 
of  Greenwich,  or  the  greatest  part  of  the  same  messuages,  lands, 
tenements,  and  hereditaments,  so  as  to  be  in  possession  or  in  the  actual 
receipt  of  the  rents  and  profits  thereof j  then,  and  so  often  as  the  case 
should  so  happen,  the  use  and  estate  which  was  thereinbefore  devised 
or  limited  to,  or  which  by  virtue  of  her  will  should  come  to  or  devolve 
*upon,  the  said  Phillips  Monypenny  or  his  issue,  male  or  female,  or 
the  said  Thomas  Monypenny  or  his  issue,  male  or  female,  or  any 
other  son  of  the  said  James  Monypenny,  of  Greenwich,  thereafter  to 
be  born,'or  his,  their,  or  any  of  their  issue,  male  or  female,  so  becom- 
ing entitled  in  possession  as  aforesaid  of  and  in  the  said  manors, 
messuages,  lands,  tenements,  and  hereditaments  thereinbefore  devised, 
should  immediately  from  thenceforth  cease,  determine,  and  be  void, 
as  if  the  said  Phillips  Monypenny,  and  such  other  son  and  sons  of 
the  said  James  Monypenny,  of  Greenwich,  thereafter  to  be  born 
respectively,  and  his  and  their  issue,  male  and  female,  so  becoming 
entitied  in  possession  as  aforesaid,  was  and  were  then  actually  dead 
without  issue,  male  and  female,  of  his  and  their  body  and  bodies ; 
and  then  and  from  thenceforth  the  said  manors,  messuages,  lands, 
tenements,  and  hereditaments  thereinbefore  devised  should  go  and 
remain  to  and  to  the  use  of  such  person  and  persons  as  by  virtue  of 
the  uses  and  limitations  thereinbetore  contained  would  then  be  enti- 
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tied  as  the  next  persons  in  remainder,  in  case  the  said  Phillips  Monv- 
penny  or  Thomas  Monypenny,  or  such  other  son  or  sons  of  the  said 
James  Monypenny,  of  Green^vich,  thereafter  to  be  bom  respectively, 
or  his  or  their  respective  issue,  male  or  female,  so  becoming  entitled 
to  the  said  manors,  messuages,  lands,  tenements,  and  hereditaments 
then  of  or  belonging  to  the  said  Robert  Monypenny,  or  the  greatest 
part  thereof,  as  cubresaid,  was  or  were  actually  dead  without  issue, 
male  or  .female,  of  his,  her,  and  their  body  and  bodies ;  and  the  same 
person  or  persons  should,  in  every  such  case,  be  entitled  to  take  the 
same  estate  and  estates  in  the  said  manors,  messuages,  lands,  tene- 
ments, and  hereditaments  thereinbefore  devised,  as  he,  she,  or  they 
would  have  been  entitled  to  take  therein  by  virtue  of  that  her  will  if 
the  said  Phillips  Monypenny  or  Thomas  Monypenny,  or  such  other 
son  or  sons  of  the  said  James  Monypenny,  of  Greenwich,  thereafter 
to  be  bom  respectively,  or  his  or  their  respective  issue,  male  or  female, 
so  becoming  entitled  to  the  said  messuages,  lands,  tenements,*  and 
hereditaments  then  of  or  belonging  to  the  said  Robert  Monypenny,  or 
the  greatest  part  thereof,  was  or  were  then  actually  dead  without 
issue,  male  or  female,  as  aforesaid. 

The  said  Elizabeth  Joddrell  died  on  or  about  the  17th  March,  1775, 
without  altering  or  revoking  her  said  will.  Mary  Jefferson,  the  devi- 
see firstly  named  in  the  said  will  of  the  said  Elizabeth  Joddrell,  died 
in  the  year  1804,  (having  been  previously  married,)  without  issue. 
Sylvestra  Monypenny,  the  devisee  secondly  named  in  the  said  will, 
upon  the  decease  of  the  said  Mary  Jefferson  without  issue,  became 
entitled  in  possession  to  the  said  estates  thereby  devised  as  tenant  for 
life  thereof,  and  she  entered  into  possession  of  the  same  accordingly. 
In  1767,  at  the  date  of  the  said  will  of  Elizabeth  Joddrell,  the  mes- 
suages, lands,  and  hereditaments  of  or  belonging  to  the  said  Robert 
Monypenny,  in  the  county  of  Kent,  consisted  of  certain  messuages, 
lands,  and  hereditaments,  of  which  he  was  tenant  in  fee  in  posses- 
sion, and  of  a  mansion-house  called  "  Maytham  Hall,"  and  certain 
other  messuages,  lands,  and  hereditaments,  of  which  he  was  tenant 
in  tail  in  possession;  with  remainder  to  his  next  brother,  the  said 
James  Monypenny,  of  Greenwich,  in  tail;  with  remainder  to  the* 
other  sons  of  their  father,  James  Monypenny,  of  Pitmilly,  and  Mary 
his  wife,  successively  in  tail ;  with  remainder  to  the  daughters  of  the 
said  James  Monypenny,  the  father,  and  Mary  his  wife,  as  tenants  in 
common  in  tail ;  with  remainder  to  the  right  heirs  of  the  said  James 
Monypenny.  James  Monypenny,  of  Greenwich,  thereupon  became 
tenant  in  tail  in  possession  of  the  Maytham  HaU  estates ;  he  suffered 
a  recoveiY  to  bar  the  entail,  and  died,  having  devised  these  estates  to 
his  wife  for  life,  with  remainder  to  the  said  Phillips  Monypenny  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  divers 
remainders  over.  In  1826  the  said  Phillips  Monypenny,  on  the  death 
of  the  widow  of  the  said  James  Monypenny,  of  Greenwich,  became 
entitled  in  possession  to  the  said  Maytham  Hall  estates  for  his  life, 
under  the  limitation  in  the  said  will  of  the  said  James  Monypenny, 
of  Greenwich.  Phillips  Monypenny  was  at  the  same  time  also  enti- 
Hedy  under  the  said  will  of  EUzabetb  Joddrell,  to  an  estate  for  his  life, 
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with  lemainder  to  his  issue  in  tail,  in  the  Joddrell  property,  expectant 
on  the  decease,  of  the  said  Sylvestra  Hntton,  (formerly  Sylvestra 
Monypenny,)  the  then  tenant  for  life  thereof.  In  1827,  Phillips 
Monypenny,  believing  himself  the  tenant  in  tail  thereof  under  the 
said  will  of  James  Monypenny,  suffered  a  recovery  of  the  Maytham 
Hall  estates  to  enure  to  the  use  of  himself  in  fee.  It  has  since  been 
decided  that  he  was  only  tenant  for  life  of  those  estates,  and  that  his 
recovery  was  inoperative.  (7  Hare,  568.)  In  1830,  Thomas  Gybbon 
Monypenny,  the  eldest  son  of  Thomas  Monypenny,  and  the  next  in 
remainder  under  Mrs.  Joddrell's  will  to  PhiUips  Monypenny,  conceiv- 
ing that  the  shifting  clause  in  that  will  had  taken  effect,  suffered  a 
recovery  of  the  Joddrell  estates,  with  the  concurrence  of  Sylvestra 
Hutton,  by  which  his  remainder  in  tail  was  converted  into  a  remain- 
der in  fee.  In  1836,  Sylvestra  Hutton  died  without  issue,  and 
Thon^as  Gybbon  Monypenny  entered  into  possession  of  the  Joddrell 
estates  as  tenant  in  fee.  In  1837,  certain  deeds  were  executed,  by 
which  Phillips  Monypenny  conveyed  and  released  all  his  interest  in 
the  Joddrell  estates  to  Thomas  Gybbon  Monypenny,  and  Thomeis 
Gybbon  Monypenny  conveyed  «nd  released  all  his  interest  in  the 
Maytham  Hsdl  estates  to  rhillips  Monypenny.  Upon  reference  to 
the  master  (see  7  Hare,  601,)  he  found,  that,  upon  Phillips'  Mony- 
penny becoming  entitled  in  possession  to  the  Maytham  Hall  estates, 
the  event  happened  on  which  the  devised  estates  of  Elizabeth  Jod- 
drell were,  under  the  shifting  clause  in  her  will,  to  shift  to  Thomas 
Monypenny,  the  devisee  fourthly  named  in  her  said  will,  and  his 
issue,  and  that  the  said  estates  accordingly  shifted  to  the  defendant, 
Thomas  Gybbon  Monypenny,  the  first  son  of  the  said  Thomas 
Monypenny,  the  said  Thomas  Monypenny  being  then  deceased ;  and 
that  the  said  Thomas  Gybbon  Monypenny  thereupon  became  tenant 
in  tail  of  the  said  devised  estates  in  remainder  expectant  upon  the 
estate  limited  to  Sylvestra  Monypenny  and  her  issue.  To  this  report 
exceptions  were  taken.  The  cause  now  came  on  to  be  heard  upon 
these  exceptions,  and  on  further  directions. 

MaiinSj  Faber^  and  Berkeley^  in  support  of  the  exceptions,  contended 
that  the  shifting  clause  in  Mrs.  Joddrell's  will  did  not  opemte  as  found 
by  the  master,  because  in  the  interval  between  the  date  of  Mrs.  Jod- 
drell's will  and  December,  1826,  when  Phillips  Monypenny  came  into 
possession  of  the  Maytham  Hall  estates,  those  es^tes  had  been  so 
dealt  with  that  Phillips  Monypenny  took  them  by  purchase,  and  not 
by  any  course  of  succession,  or  under  any  limitation  existing  at  the 
date  of  Elizabeth  Joddrell's  will;  and  that,  therefore,  the  shifting 
clause  had  not  taken  effect  They  cited  Fazakerley  v.  JFbrrf,  4  Sim. 
390 ;  Taylor  v.  Lord  Barewoodj  3  Hare,  372 ;  Tayleur  v.  Dickinson^ 

1  Russ.  521 ;  Spencer  v.  fencer,  8  Sim.  37 ;  and  Saville  v.  SaviUcj 

2  Atk.  458. 

Russellj  Bacon,  Elmsley,  Wtttcock,  CoUeriU^  Boston^  F.  T.  Whiie^ 
Browellf  and  C.  HaU^  for  other  parties. 
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Knight  Bruce,  V.  C,  said,  that  at  the  time  the  testatrix's  will  was 
made,  Robert  Monypenny  was  seized  in  fee  simple  in  possession  of 
part  of  certain  estates  in  Kent,  and  was  tenant  in  tail  of  the  other 
part.  The  testatrix,  in  her  will,  spoke  of  '<  the  messuages,  lands,  tene- 
ments, and  hereditaments,  in  the  connty  of  Kent,  now  of  or  belonging 
to  my  cousin,  Robert  Monypenny ;"  and  his  Honor  thought  that,  by 
that  language,  she  must  be  taken  to  mean  all  the  real  es^te  held  by 
Robert  Monypenny,  in  fee  as  well  as  in  tail.  These  estates  comprised 
the  Maytham  Hall  estate,  which  formed  the  greater  part  of  the  aggre* 
gate,  and  consisted  partly  of  freehold  and  partly  of  entailed  estate. 
The  question  was,  whether  this  part  of  Robert  Monypenny's  estates 
had  so  devolved  that  the  issues  of  Thomas  Monypenny  were  '^  now 
in  the  possession  or  in  the  actual  receipt  of  the  rents  and  profits  there- 
ot"  In  the  very  words  of  the  testatrix,  the  very  event  mentioned  bv 
her  had  happened.  [His  Honor  read  the  shifting  clause  in  Mrs.  Jod- 
dreU's  will.]  The  event  mentioned  in  that  clause  had  literally  hap- 
pened. But  it  was  said,  that  the  testatrix  did  not  point  to  that  event 
which  had  actually  happened,  because,  under  Robert  Monypenny's 
will,  and  in  consequence  of  his  death  without  issue,  and  the  recovery 
by  James  Monypenny,  the  estate  had  been  taken  by  the  issue  of 
Thomas  Monypenny  by  purchase.  It  would  not  be  reasonable  to 
say,  that  an  estate  thus  acquired  was  not  within  the  spirit  and  reason 
of  the  testatrix's  will ;  and,  in  the  present  instance,  the  spirit  and 
letter  of  the  will  were  consistent  with  the  master's  finding,  that  the 
shifting  clause  had  taken  effect  The  exceptions  must,  therefore,  be 
overruled 


Smeathman  v.  Brat.^ 

Jalj  26,  1851. 

Claim'^  Foreclosure  —  Form  of  Order — Inquiry — Jhcumbrimces. 

A  mortgagee,  haying  separate  mortgages  created  bj  the  same  mortgagor  on  two  different 
estates,  nas  not  a  rie^ht  to  foreclose  TOth  estates  on  non-payment  of  the  aggregate  amonnt 
of  debts,  but  can  only  foreclose  each  separately  on  non-payment  of  what  is  secnred  npon  it. 

Where  foreclosure  is  sought  by  claim,  an  option  is  given  to  the  plaintiff,  at  the  hearing,  to 
take  either  the  common  order  for  foreclosure,  or  an  inquiry  as  to  the  existence  of  other 
incnmbnmoes,  suspending  liie  order  for  foreclosure  till  aher  the  report 

The  claim  was  filed  for  foreclosure. 

Southgaie  said  that  there  were  two  separate  mortgages  affecting 
separate  estates,  both  effected  by  the  same  mortgagor  to  the  same 
mortgagee.  The  mortgagee  had  the  legal  estate  of  both  estates. 
He  submitted  that  the  mortgagee  was  entitled  to  treat  the  mortgages 

1 15  Jur.  lOM. 
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as  one  security,  and  to  foreclose  both  estates  on  non-payment  of  the 
aggregate  amount  of  the  mortgaged  debts. 

Joshua  WilhamSj  for  the  mortgagor,  objected  to  the  proposed  amal- 
gamation of  securities,  and  insisted  that  the  mortgagee  could  only 
foreclose  each  estate  separately  on  non-payment  of  what  was  secured 
upon  it ;  for  this  there  was  (ustinct  authority.  Holmes  v.  Turner j  7 
Hare,  367,  note. 

Sir  G.  Turner,  V.  C,  said  he  iihought  the  authority  cited  was 
decisive  upon  the  question.  As  this  was  a  claim,  and  that  form  of 
proceeding  did  not  give  the  plaintiff  any  discovery  from  the  mortgagor 
as  to  the  existence  or  nonexistence  of  subsequent  incumbrances,  which 
might  create  a  defect  in  the  title  to  be  acquired  under  the  decree,  he 
should  in  this  case,  and  in  all  cases  of  foreclosure  by  claim,  give  the 
plaintiff  the  option  either  of  taking  an  inquiry  before  the  master  as  to 
other  incumbrances,  suspending  the  final  decree  until  the  report,  or  of 
taking  the  common  decree  of  foreclosure  in  the  first  instance. 

^Souihgate  elected  to  take  a  decree  for  foreclosure  at  once ;  where- 
upon a  decree  was  made  for  foreclosure  of  each  mortgage  separately. 


Thicknesse  v.  Acton.^ 

Norember  21,  1851. 

Process-^  AUa^hmetU'^Maaried  Woman. 

An  attachment  for  want  of  answer  will  issne  against  a  mairied  woman  who,  haying  appeared 
aeparately,  and  obtained  an  order  to  answer  separately,  nevertheless  allows  the  tmie  for 
answering  to  expira 

Rnglake  asked  for  an  order  for  an  attachment  against  a  defendant, 
a  married  woman.  It  appeared  that  this  defendant  had  appeared 
separately,  and  had  obtained  an  order  to  answer  separately.  She  had, 
nevertheless,  allowed  the  time  for  answering  to  expire.  In  support 
of  the  application,  he  produced  an  office  copy  of  an  order  for  an 
attachment  under  similar  circumstances,  made  at  the  Bolls,  in  the  case 
of  a  Mrs.  Lydia  Taylor. 

Sir  6.  Turner,  V.  C,  directed  that  an  attachment  should  issue, 
observing  that  he  did  not  see  what  other  process  could  be  had 


1 10  Jur.  105S. 
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Simpson  v.  Chapman.^ 

NoTember  9,  1851. 

Materiality  of  Discovery  of  Relief  prayed — Exceptions  for  Scandal  to 

material  Discovery  overruled. 

A,  B,  and  C,  wen  partners.  A  died,  having  bequeathed  his  residnaiy  property  to  G.  S. 
and  H.  S.  eqnallj.  H.  S.  thereupon  assumed  to  act  as  partner  in  the  place  of  A.,  and 
emplojred  the  assets  in  the  business.  A  bill  was  filed  bj  6.  S.  to  administer  A's  estate, 
ana  for  an  account  of  the  assets  employed  by  H.  S.  in  the  business.  The  bill  alleged  that 
tiie  partnership  was  now  to  be  wound  up.  denied  the  right  of  H.  S.  to  be  a  partner,  and 
stated  that  B,  another  of  the  partners,  nad  been,  since  some  time  before  A's  death,  im- 
becile, and  incapable  of  transacting  business.  Thiis  last  statement,  and  the  intenogatories 
founded  upon  it,  being  excepted  to : — 

Hdd,  that  B.'s  state  of  mind  during  this  time  was  a  material  fact  in  considering  whether 
H.  S.  was  properly  a  partner,  and  whether  it  was  possible  now  to  wind  up  the  partnership 
business.    The  exceptions  were  overmled.  ^ 

This  was  an  administration  suit  against  the  executors  of  one  T.  S.y 
who  during  his  life  had  carried  on  the  business  of  a  banker  in  part- 
nership with  two  other  persons,  J.  C.  and  A.  C.  The  testator,  T.  S., 
by  his  will,  bequeathed  the  residue  of  his  property  to  the  plaintijff  and 
H.  S.,  in  equal  moieties,  and  appointed  the  said  J.  C.  and  H.  S.,  and 
T.  B*  S.,  executors  of  his  will.  In  May,  1843,  the  testator  died.  6. 
8.,  one  of  the  residuary  legatees,  now  med  this  bill  for  the  administra- 
tion of  the  estate  of  T.  S.  The  bill,  in  addition  to  seeking  the  ordi- 
nary relief  in  an  administration  suit,  stated  that  after  the  death  of  the 
tes^tor,  H.  S.  acted  as  a  partner  in  his  place,  and  employed  his  assets 
in  the  business,  and  that  it  was  now  intended  to  wind  up  the  part- 
nership affairs;  it  denied  the  right  of  H.  S.  to  be  a  partner,  and 
prayed  that  all  portions  of  the  testator's  estate,  employed  by  H.  8.  in 
the  business  since  the  testator's  deatb,  should  be  accounted  for  as 
part  of  the  residuary  estate.  The  answer  to  the  original  bill  demurred 
to  part  of  the  discovery  sought  It  was  excepted  to,  but  the  excep- 
tions were  overruled.  The  bill  was  then  amended,  by  introducing  a 
particular  statement,  that  A.  C,  one  of  the  partners,  had  been,  since 
some  time  previous  to  the  testator's  death,  imbecile,  by  reason  of  age, 
and  incapable  of  transacting  business.  To  this  statement,  and  the 
interrogatories  founded  upon  it,  separate  exceptions  were  t^en. 

Boundell  Palmer  and  Cankrien^  for  the  exceptions,  said  that  the 
matter  objected  to  was  not  very  long,  but  most  offensive  in  its  nature. 
The  exceptions  were  to  the  statements,  and  the  interrogatories  found- 
ed upon  them,  which  sought  to  establish  that  one  of  the  partners  was 
imbecile,  by  reason  of  age,  and  had  been  incapable  of  transacting 
business  during  a  period  of  ten  years.  The  consequence  of  this,  if  it 
were  made  out,  would  be,  that  every  act  done  by  him  during  that 
time  would  be  liable  to  be  called  in  question.  They  contended  that 
this  question  of  competency  of  the  partner  was  not  material,  however 
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it  might  be  answered,  with  reference  to  the  relief  prayed.  They  cited 
Ex  parte  &mpson^  15  Ves.  477 ;  Corbet  v.  Tottenhamy  1  B.  &  B.  59 ; 
2  MolL  319 ;  The  Earl  of  Portsmouth  v.  Fellows^  5  Mad.  450 ;  Pearson 
V.  Knapp,  1  My.  &  K-  312;  Wig.  Disc.  165-169,  2d  ed.;  Smail  v. 
AUwood^  Wig.  Disc.  168 ;  and  Mitf.  Plead.  306,  312. 

Malins  and  /.  V.  Priory  for  the  bilL 

Sir  J.  Parker,  V.  C.  T.  8.,  the  testator,  was  in  partnership  with 
J.  C.  and  A.  C,  without  articles,  each  partner  being  entitled  to  one- 
third.  T.  S.  died  in  May,  1843 ;  his  executors  were  J.  C,  one  of  his 
partners,  and  H.  S.  and  T.  B.  S.,  two  of  the  defendants.  The  residu- 
ary legatee,  6.  8.,  is  the  present  plaintiff  The  bill  is  filed  for  the 
administration  of  the  testator's  estate,  and  that  the  proper  accounts 
may  be  taken ;  and  it  asks  for  special  relief  in  respect  of  two  matters. 
The  bill  states,  that  after  the  death  of  the  testator,  H.  8.  assumed  to 
be,  and  has  acted  as  if  he  were,  a  partner,  in  the  place  of  the  testator. 
The  bill  denies  the  right  of  H.  8.  to  make  himself  a  partner  for  his  own 
benefit,  and  seeks  that  all  portions  of  the  testator's  estate,  applied  by 
him  to  the  purposes  of  the  partnership,  shall  be  accounted  for  as  part 
of  the  residuary  estate.  Now,  in  deciding  the  question  whether  H.  8. 
was  or  was  not  properly  a  partner,  it  cannot  be  said  to  be  immaterial 
whether  he  became  a  partner  simply  on  his  own  account,  and  with  the 
consent  of  J.  C,  or  with  the  valid  concurrence  of  A.  C.,  who  is  the 
only  person  not  connected  with  the  testator's  estate.  I  cannot  decide, 
at  this  time,  whether  he  did  not  or  could  not  give  that  concurrence. 
The  bill  states  that  he  could  not,  on  account  oi  the  imbecility  of  his 
mind.  The  other  ground  is,  that  there  is  a  statement  that  the  affairs 
of  the  partnership  are  now  intended  to  be  wound  up.  There  is  a 
partnership  now  to  be  wound  iip,  in  which  the  testator's  estate  is 
materially  interested;  and  surely  it  is  a  material  circumstance  for 
the  court  to  know  whether  one  of  the  partners  is  or  is  not  a  party  able 
to  consent  to  and  concur  in  the  acts  necessary  to  wind  up  the  part- 
nership ;  or  whether,  in  winding  it  up,  there  are  to  be  dealings  with 
a  person  capable  or  incapable  of  giving  his  consent  The  exceptions 
must  be  overruled. 


Ee  The  Joint-Stock  Company's  Winding-up  Acts,  1848  and  1849 ; 
and  re  The  Imperial  Salt  and  Alkali  Company.^ 

Noyember  18,  1851. 

Winding-up  Acts — Resented  Bidding  at  Sale  of  Companies  Property'^ 

Notice  to  Contributories. 

The  master  to  whom  the  winding-up  of  a  company  is  committed  has  no  discretion,  under  the 
aboTe  acts,  to  order  the  offlciaf  manager  to  attend  him  for  the  pnipose  of  fixing  a  reserved 
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bidding,  for  the  intended  sale  of  the  company's  propert^r,  privately,  without  giving  notice 
to  the  contributories,  or  allowing  them  to  be  present 

In  this  case  Roxburgh  moved,  on  behalf  of  some  of  the  contributo- 
ries in  the  above-named  matter,  that  an  order  of  the  master  might  be 
reversed  or  varied.  By  this  order,  dated  the  25th  November,  1851, 
the  master  directed  that  the  official  manager  should  attend  him  pri- 
vately for  the  purpose  of  fixing  a  reserved  bidding,  upon  the  sale  of 
the  company's  works,  without  notice  to  the  said  contributories,  and 
that  the  said  contributories  should  be  excluded  from  attending  before 
him  upon  the  proposing  and  discussing  of  such  reserved  bidding. 
The  property  had  been  put  up  for  auction  before  the  order,  without 
success. 

Roxburgh  argued,  that  sect.  38  of  the  act  of  1848  gives  the  con- 
tributories a  right  to  attend*  [This  section  is  partly  stated  in  the 
judgment]  He  also  referred  to  sect.  118,  which  enacts,  that  the 
general  practice  of  the  court  shall  apply  to  proceedings  under  the  act ; 
and  cited  the  case  of  Jervoise  v.  Clarke^  1  J.  &  W.  3o9. 

C  Locock  Webby  for  the  official  manager,  referred  to  a  memorandum 
made  by  the  master,  stating,  in  effect,  that  the  official  manager  had 
submitted  to  him  that  it  would  be  inexpedient  that  the  grounds  on 
which  he  should  propose  to  fix  the  amount  of  the  reserved  bidding  ^ 
should  be  known  ;  that  some  of  the  contributories  whom  he  had  ap* . 
pointed  to  attend  the  general  proceedings  insisted,  that  they  had  £^ 
right  to  have  notice  of  the  attendance  before  him  to  fix  the  bidding, 
and  see  all  the  documents  and  materials  which  should  be  laid  before 
him,  and  also  to  be  heard ;  that  the  master  thought  this  matter  was 
of  a  private  nature,  and  declined  to  order  that  the  contributories  ' 
should  be  served  with  notice.     He  referred  to  sect  37  of  the  act  of 
1848. 

Sir  J.  Parker,  V.  C,  said  that  the  question  was,  whether  the  mas- 
ter had  any  discretion  in  the  matter.  His  honor  did  not  see  that  the 
master  could  have  any  such  discretion.  Sect  38  enacted,  "  that  all 
persons  whose  names  should  stand  in  the  list  of  contributories  should 
be  entitled  to  require,  and  at  their  own  expense  to  receive,  notice,  as 
the  master  should  direct,  of  all  or  any  of  the  proceedings  in  the  mat- 
ter of  the  dissolved  company,  and  also  should  be  entitled,  at  their 
own  expense,  either  personally  or  by  solicitor  or  agent,  to  attend  the 
proceedings."  If  this  were  one  of  the  proceedings  referred  to,  the 
master  had  no  discretion  to  prevent  the  attendance  of  the  contributo- 
ries on  this  occasion.  The  motion  must  be  granted;  the  costs  to 
come  out  of  the  estate. 


COURTS  OP  CHANCERY,  1851-62.  61 


Bailey  v.  Belt  ^  Ex  parte  BgSL 


Bailet  v.  Bolt.^ 

Norember  13, 1851. 

Legacy'IhUy. 

A  testator  deyised  his  real  and  personal  estates  subject  to  the  pajment  of  a  dear  yeariy  nn^ 
^aige  or  annuity  of  lOOL  to  S.  G. :  — 

Beld^  that  the  legacy-dnty  was  chargeable  on  the  testator's  estate,  and  that  the  anmutant  took 
the  annuity  free  of  legacy-duty. 

This  case  came  befoi^  the  court  on  a  special  case,  under  the  pro- 
visions of  the  13  &  14  Vict  c.  35,  as  to  the  construction  of  a  clause 
in  the  will  of  a  testator,  whereby  he  gave  his  real  and  personal  estates 
to  his  wife  for  life,  subject  to  one  clear  yearly  rent-charge  or  annuity 
of  lOOL  which  he  willed  should  be  paid  and  payable  to  Sarah  Gre- 
gory ;  and  he  devised  the  estates  over  on  his  wife's  decease.  The 
question  was,  whether  the  annuitant  took  the  annuity  clear  of  legacy- 
duty.  It  appeared  that  the  personal  estate  was  insufficient  to  pay 
the  annuity,  which  consequently  fell  upon  the  real  estate. 

&  Smithy  for  the  annuitant,  cited  Courtoy  v.  Vincent^  Turn,  k  R. 
433 ;  Barksdaie  v.  Gilliaty  1  Swanst.  562 ;  Gosden  v.  JDotterUi  1  My. 
&  K.  56;  and  Gude  v.  Mumfordy  2  Y.  &  C.  44a 

Forstetj  contra,  cited  Sanders  v.  Kiddellj  7  Sim.  536,  and  Morris 
V.  Burton^  11  Sim.  161. 

Sir  John  Romillt,  M.  R.,  decided  that  the  annuitant  was  entitled 
to  be  paid  her  legacy  free  of  legacy-duty. 


Ex  parte  Hall  ;  in  re  The  North  of  England  Joint-stock  Banking 

Company.' 

Kovember  S,  1851. 

Cdsts — Alleged  Cantrtbutorp —  Official  Manager  ^^11  Sr  12  Fict  c. 

45,  ss.  104, 118. 

In  appeals  under  the  joint-stod:  companies  winding-up  acts,  this  conrt  is  not  bonnd  by  the 
existing  practice  in  chancery,  of  not  giving  a  successful  appellant  the  costs  of  the  appeal : 
but  has,  under  the  104th  section  of  the  11  &  12  Vict  c.  45,  a  discretion  as  to  the  costs  of 
the  appeal,  and  also  as  to  aU  prerious  costs. 

Official  managers  who  succeeded  before  the  master,  and  also  before  the  inferior  court,  in 
placing  and  retaining  a  person  on  the  list  of  contributories,  but  who  failed  upon  the  con- 
tributory's  appeal  to  the  Lord  Chaaoellor,  ordered  to  pay  the  coats  of  the  appeal,  and  aU 
previous  costs. 
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£:jr/)arte  Hall. 

In  this  case  the  master  placed  John  Hall  on  the  list  of  contributo- 
ries  to  the  above  company.     Hall  appealed  from  that  decision  to 
Knight  Bruce,  late  Vice-Chancellor,  to  whose  court  the  matter  was 
attached,  who  affirmed  the  decision  of  the  master  with  costs,  but  con- 
sidered that  the  name  ought  to  be  on  the  list,  with  a  qualification  of 
liability  fi-om  the  23rd  March,  1842.    13  Jur.  693.    Hall  appealed  from 
that  decision,  and  the  official  managers  also  appealed  from  that  part  of 
it  which  limited  the  liability  of  Hall.    Both  appeals  came  on  together 
before  Lord  Chancellor  Cottenham  on  the  10th  November,  1849,  13 
Jur.  951,  when  his  Lordship  intimated  his  opinion  that  Hall's  name 
ought  not  to  be  on  the  list  of  contributories  at  all,  but  gave  liberty  to 
the  official  managers  to  take  such  proceedings  at  law  against  HaU  as 
they  might  be  advised.     No  proceedings  were  taken  at  law ;  and  on 
the  31st  July,  1851,  the  case  was  again  brought  before  Lord  Truro,       ^ 
C,  who  made  an  order  discharging  the  order  of  Knight  Bruce,  V.  C,     ^Tj 
and  the  order  of  the  master,  and  directing  the  name  of  John  Hall  to      1^ 
be  struck  out.  of  the  list  of  contributories  of  the  said  company,  with      ^ 
costs  against  the  official  managers.     The  minutes  of  this  order,  as     /v^ 
drawn  up  by  the  registrar,  con^ned  the  following  as  to  costs :  —     ■^ 
^  Let  the  omcial  managers  of  the  said  company  pay  unto  the  said       £* 
John  HaU  his  costs  incurred  by  him  in  defending  the  proceedings  of      ^ 
the  said  official  managers  against  him  in  this  matter  before  the  said 
master,  and  the  costs  of  the  said  John  Hall  of  his  application  to  the 
Vice-Chancellor  of  the  18th  January,  1849,  and  of  his  said  applica- 
tion of  the  10th  November,  1849,  ana  of  this  application,  and  of  the 
application  of  the  said  official  managers  of  the  10th  November,  1849,     •^ 
such  costs  to  be  ascertained  by  the  master  charged  with  the  winding-     ^ 
up  of  the  said  company."     This  was  a  motion,  on  the  part  of  the 
official  managers,  to  strike  out  of  the  said  minutes  so  much  thereof 
as  directed  payment  of  costs  to  the  said  John  Hall. 

Bacon  and  J,  V.  Prior^  in  support  of  the  motion,  contended  that 
it  was  contrary  to  the  practice  of  the  court  to  give  costs  upon  re- 
versing the  decision  of  the  inferior  court ;  that  the  official  mana- 
gers were  bound  to  support  the  decision  of  the  master,  d  fortiori 
so  much  of  that  decision  as  was  affirmed  by  Knight  Bruce,  V.  C. ; 
and  they  submitted,  that  the  liability  of  the  official  managers,  as 
to  payment  of  costs,  should  be  confined  to  the  costs  of  their  own 
appeaL 

Malins  and  HaUetl^  contra,  contended  that  the  ordinary  rule  of  the 
court  as  to  costs  did  not  apply  to  the  present  case ;  that  it  was  quite 
evident  that  when  this  new  mode  of  proceeding  for  winding  up  joint- 
stock  companies  was  established,  it  was  supposed  that  a  state  of  cir- 
cumstances might  arise  to  make  it  exceedingly  unjust  that  any  rule 
of  the  Court  of  Chancery  should  have  the  effect  of  fixing  parties  with 
costs  who  should  ultimately  be  decided  not  to  be  contributories ;  and 
that  accordingly  the  104th  section  of  the  Act  11  &  12  Vict.  c.  45,  pro- 
vides, "that  the  costs  of  all  proceedings  which  shall  take  place  before 
the  court  shall  be  in  the  discretion  of  the  court."     That  something 
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more,  as  to  costs,  was  intended  by  this  clause  than  what  the  settled 
practice  of  the  court  would  give. 

[Lord  Chancellor.  That  section  gives  the  court  discretion  as  to 
the  costs  of  all  proceedings  before  the  court;  proceedings  before  the 
master  are  dealt  with  by  the  103rd  section.] 

The  whole  proceedings,  including  those  before  the  master,  are  be- 
fore the  court ;  and  it  has  been  the  settled  practice  in  these  cases, 
where  an  alleged  contributory  has  appealed  from  the  master's  deci- 
sion, and  succeeded,  to  give  him  the  costs  of  the  proceedings  in  the 
master's  office.  That  the  only  difficulty  was  as  to  giving  Hall  the 
costs  of  the  present  appeal,  but  that  that  was  decided  in  his  favor  in  the 
case  of  Ec  parte  Riddellj  1  Sim.  N.  S.  432 ;  and  that  the  court  had 
clearly  this  power  under  the  104th  section. 

Bacon  denied  that  there  was  any  such  settled  practice  as  alleged. 

Lord  Chancellor.  It  is  stated  by  Mr.  Malins  that  the  settled 
practice  has  been  in  one  direction,  and  that  Knight  Bruce,  Y.  C,  has 
usually  given  the  costs  of  the  alleged  contributory  incurred  in  mak- 
ing his  defence  in  the  master's  omce,  where  he  was  of  opinion  that 
the  adverse  decision  was  wrong.  Of  course,  assuming  such  a  prac- 
tice to  have  been  general,  I  should  have  contented  myself  by  simply 
following  that  practice ;  but  I  am  assured  that  this  practice  has  not 
been  general ;  and  it  is  doubtful  whether  the  rule,  if  there  be  any, 
applies  to  this  case.  I  must,  therefore,  in  the  absence  of  any  rule, 
form  my  own  opinion.  Now,  notwithstanding  the  rule  of  this  court, 
and  of  the  House  of  Lords,  that  an  appellant  succeeding  is  not  enti- 
tled to  his  costs  of  the  appeal,  it  has  frequently  been  considered  to 
bear  harshly,  and  justice  has  often  been  purchased  at  a  price  equal 
and  greater  than  the  value  of  the  subject-matter  in  dispute.  Now,  I 
do  not  think,  that  if  general  rules  were  now  to  be  framed  on  ques- 
tions of  cos^,  it  would  be  declared  by  them  that  in  no  case  an  ap- 
pellant succeeding  on  his  appeal  should  have  his  costs.  When^ 
therefore,  we  have  a  new  law  passed  establishing  an  entirely  new  mode 
of  procedure,  I  think  one  ought  to  be  well  satisfied  that  a  rule  of  the 
court  is  founded  in  justice,  before  it  is  held  to  be  binding  in  that  new 
practice.  Now,  I  do  not  find  any  ground  to  the  conclusion  that  such 
a  rule  does  stand  in  that  situation. 

Bacon  referred  his  Lordship  to  the  118th  section  of  the  act,  particu- 
larly to  the  latter  words— "And  the  general  practice  of  the  Court  of 
Chancery  in  England  and  Ireland,  in  suits  pending  in  the  same 
courts  respectively,  so  far  as  the  same  shall  be  applicable,  and  so  far 
as  the  same  is  not  or  shall  not  be  inconsistent  with  this  act,  or  with 
any  rules  or  orders  to  be  made  under  this  act,  shall  apply  to  all  pro- 
ceedings under  or  by  virtue  of  this  act." 

Lord  Chancellor.  It  was  necessary  in  this  act  to  xefer  to  some 
rule  or  standard  f(xr  the  regulation  of  the  proceedings  under  it,  and 
this  118th  section  undoubtedly  refers  to  the  general  practice  of  the 
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Court  of  Chancery,  "when  not  inconsistent  with  this  act"  If, 
then,  the  question  of  costs  was  not  touched  by  the  other  actions 
of  the  act,  this  118th  section  might,  perhaps,  be  construed  as  im- 
porting into  the  act  the  rule  of  the  Court  of  Chancery  as  to 
costs ;  but  it  is  pretty  clear  that  the  104th  section  supposes  some 
deviation  from  the  established  rules  as  to  costs.  Then,  when 
the  118th  section  says  that  the  general  practice  of  the  court  is  to  pre- 
vail, except  where  inconsistent  with  this  act,  and  it  is  found  that,  by 
the  general  practice  of  the  coiut,  an  inflexible  rule  exists  which  pre- 
vents the  court  exercising  a  discretion — and  the  104th  section  ex- 
pressly gives  the  court  a  discretion  as  to  costs  of  aU  proceedings  —  I 
think  that  the  104th  section  meant  to  give  a  discretion  to  depart 
from  that  general  rule,  and  that  it  must  be  taken  in  contradistinction 
to  that  general  rule,  the  act  wisely  foreseeing  that  the  reasons  for  the 
rule  as  to  costs  in  ordinary  suits  might  frequently  be  inapplicable  to 
the  various  circumstances  which  might  arise  under  this  act  There- 
fore, fully  recognizing  the  rule  of  this  court  not  to  give  the  costs  to  a 
successfol  appellant,  but  remembering  at  the  same  time  that  all  the 
courts  of  law  give  them,  it  seems  to  me  that  the  power  of  giving 
these  costs  to  a  successful  appellant  is  a  power  which  this  act  in- 
tended to  give  the  court  I  therefore  repeat,  that  if  I  found  that  the 
courts  had  been  in  the  habit  of  giving  or  withholding  these  costs,  I 
should  have  paused  before  I  adopted  a  different  conskuction ;  but  I 
think  it  is  not  established  that  there  has  been  any  general  rule  one 
way  or  the  other.  Now,  I  find  that  it  was  intended,  by  the  103rd 
section,  that  the  costs  of  the  proceedings  in  the  master's  office  should 
be  dealt  vrith  by  the  master ;  it  declares  that  the  costs  of  all  matters 
in  which  creditors  or  contributories,  or  alleged  contributories,  shall  be 
interested,  shall  be  in  the  discretion  of  the  master ;  that  shows  that  it 
was  intended  that  these  costs  should  depend  upon  the  judicial  view 
of  the  master ;  but  if  not,  then  this  discretion  is  carried  with  the  case 
to  the  appellate  court.  Therefore  it  seems  to  me,  that  the  court  has 
jurisdiction  and  discretion  over  the  costs  incurred  in  the  master's 
office. 

The  question  only  remains,  how  this  discretion  is  to  be  regulated. 
I  see  no  reason  whatever,  why  a  party  who  is  summoned  before  the 
master,  at  the  instance  of  the  official  maoiager,  should  be  in  a  different 
situation  as  to  costs  from  a  party  summoned  for  any  other  pecuniary 
demand  before  the  other  courts.  I  think  the  legislature  in  this  case 
distinctly  recognized  this  principle,  and  gave  that  power  to  this  court 
which  justice  called  for.  I  therefore  think  that  it  is  in  the  power  of 
this  court  to  give  the  costs  of  the  proceedings  before  the  master  to  the 
person  who  ultimately  establishes  that  he  ought  never  to  have  been 
placed  on  the  list  of  contributories ;  and  I  think  that  Hall  is  entitled 
to  those  costs.  As  to  the  costs  of  the  appeal,  I  do  not  think,  for  the 
reasons  before  stated,  that  tMs  act  of  parliament  is  of  such  a  nature 
as  to  make  it  proper  to  say,  that  the  inflexible  rule  as  to  the  costs  of 
an  appeal  should  be  imported  into  this  new  mode  of  proceeding.  I 
think,  therefore,  that  Hall  is  entitled  to  the  costs  of  his  defence  in  the 
master's  office,  the  costs  of  his  motion  before  Knight  Bruce,  V.  C,  and 
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the  costs  of  the  appeals  from  his  decision  together  with  the  costs  of 
the  present  application. 

Order  to  stand  as  drawn  up,  toith  the  addition  of  the  costs  of  the  pre- 
sent  application. 


Schofield  v.  Cahuac.^ 

July  a,  and  24,  1851. 

Will ''^  Construction  —  Beneficial  Interest 

A  testator,  being  possessed  of  real  estate  in  England  and  Canada,  by  bis  will,  made  in  Eng- 
land in  1801,  devised  all  his  estate  to  trustees,  upon  trust  to  sell,  and  to  divide  the  net  pro- 
ceeds betwe^  his  brothers  and  sisters  and  their  children.  In  1804,  the  testator  went  to 
Canada,  and  by  a  codicil  made  there  in  that  year,  he  devised  and  bequeathed  all  his  real 
and  personal  estate  in  Canada  to  other  trustees  resident  there,  upon  trust  to  convert  the 
same,  and  out  of  the  proceeds  to  pay  his  debts  in  Canada,  and  legacies,  and  to  remit  the 
surplus  to  one  of  the  trustees  named  in  his  will,  to  whom  the  testator  gave  all  the  residue 
of  his  estate  and  effects,  in  Canada  or  in  Great  Britain,  not  otherwise  disposed  of  by  that 
codicil,  or  by  his  will  then  in  England,  to  hold  to  him,  his  heirs,  executors,  administra- 
tors, and  assigns  for  ever;  and  the  testator  thereby  revoked  ever^  thing  contained  in 
his  vrill  which  might  be  construed  to  be  oontraxy  to  the  above  disposition  of  his  said 
estates :  — 

Eeldy  that  this  devisee  took  the  surplus  proceeds  of  the  sale  of  the  property  in  Canada 
beneficially. 

Thomas  Schofield,  the  testator  in  this  cause,  who  was  possessed 
of  real  estate  in  England  and  Upper  Canada,  by  his  will,  made  in 
England,  and  dated  the  13th  May,  1801,  after  making  certain  be- 
quests, gave  the  residue  of  his  real  and  personal  estate  to  Louis  Gruaz 
and  John  BadcUffe,  (a  nephew  of  the  testator),  upon  trust  to  sell,  and 
to  divide  the  proceeas,  after  payment  of  costs  and  charges,  between 
the  testator's  brothers  and  sisters  and  their  children,  as  in  the  will 
mentioned.  In  1804,  the  testator  went  to  Canada,  and  by  a  codicil 
made  there,  and  dated  the  $th  December,  1804,  he  devised  and  be- 
queathed all  his  real  and  personal  property  in  Canada  to  Alexander 
Wood  and  Robert  Henderson,  both  residing  in  Canada,  upon  trust  to 
sell,  and  to  pay  his  debts  in  Canada,  and  legacies  to  persons  there, 
and  to  remit  any  surplus  remaining  in  their  hands  from  the  sale  and 
proceeds  of  his  said  real  and  personal  estates  unto  John  RadclifTe, "  to 
whom,"  the  codicil  proceeded,  "  I  give,  devise,  and  bequeathe  all  the 
rest  and  residue  of  my  estate  and  effects,  of  what  nature  or  kind 
soever,  in  the  said  province,  or  in  Great  Britain  or  elsewhere,  not 
otherwise  disposed  of,  or  willed,  or  bequeathed  by  this  codicil,  or  by 
my  last  will  and  testament,  now  deposited  in  my  desk,  in  the  care  of 
Louis  Gruaz,  warden  of  the  Tower  of  London,  to  hold  the  said  resi- 
due of  my  estate  and  effects  unto  him,  the  said  John  Radcliffe,  his 
heirs,  executors,  administrators,  and  assigns  for  ever ;  and  I  do  hereby 
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revoke  every  devise,  matter,  and  thing  contained  in  my  said  will  in 
London  which  is,  or  may  be  construed  to  be  variant  from,  or  contrary 
to  the  above  disposition,  devise,  or  bequest  of  my  said  estates."  The 
testator  also  appointed  the  said  Alexander  Wood  and  B.obert  Hender- 
son executors  in  carrying  the  purposes  of  the  codicil  into  effect  in 
Canada.  In  1806,  the  testator  died  in  Canada,  and  Louis  Gruaz  and 
John  Raddiffe  proved  the  will  in  England,  and  Alexander  Wood  and 
Robert  Henderson  proved  the  codicil  in  Canada.  John  Radcliffe,  who 
had  always  treated  the  property  as  his  own,  died  in  1812,  having  by 
his  will  left  all  his  estate  and  effects  to  his  widow,  Catherine  Kad- 
cliffe,  who  proved  his  will.  Catherine  Baddiffe  afterwards  married  a 
Mr.  Cahuac.  Gruaz,  Wood,  and  Henderson  were  also  dead.  The 
present  suit  was  instituted  by  some  of  the  testator's  nephews  and 
nieces  against  Mrs.  Cahuac,  to  obtain  the  accounts  of  Thomas  Scho- 
field's  estate,  and  payment  of  what  was  due  to  the  plaintiff. 

Russell  and  W.  JEL  Betmetj  for  the  plaintifis. 

J.  Parker  and  EL  Nichols^  for  the  defendant 

The  following  cases  were  cited: — 'Morley  v.  Renoldsonj  2  Hare, 
570;  !Z%e  Earl  of  Hardwicke  v.  Douglas^  7  CI.  &  Fin.  795 ;  and  Lee 
v.  Delane^  14  Jur.  861. 

Knight  Bruce,  V.  C,  gave  judgment  as  follows:  —  In  this  case, 
the  plaintif&'  counsel  waived  all  daim  to  relief,  except  in  respect  to 
the  testator's  Canadian  property  and  its  produce,  or  surplus  produce, 
which  he  directed  by  his  codicil  to  be  remitted  to  his  nephew,  John 
Raddiffe,  under  whom  the  defendant  daimed ;  and  as  to  that  the 
questions  are  two — first,  whether,  according  to  the  true  construction 
of  the  codicil,  read  together  with  the  will  of  the  testator,  that  produce, 
or  surplus  produce,  ought  to  be  considered  as  given  to  John  Kaddiffe 
for  his  own  benefit,  subject  or  not  subject  to  ps^cular  gifts  contained 
in  the  will ;  and,  secondly,  whether,  if  not,  the  suit  ought  to  be  con- 
sidered as  instituted  at  too  late  a  period  —  at  a  period  too  long  after 
the  plaintiffs'  title  had  accrued — to  render  it  fit  for  this  court,  whether 
there  is  or  is  not  any  statutory  lien  against  their  claim,  to  act  in  their 
favor.  I  have  thought  neither  question  free  from  difficulty,  and  my 
opinion  has  fluctuate  in  the  former,  if  not  in  both ;  but  having  at  last 
come  to  a  conclusion  against  the  plaintiffs  upon  the  first  question,  I 
decline  saying  any  thing  now  on  the  other.  I  do  not  think  that,  by 
the  language  of  the  codicil  or  otherwise,  it  is  rendered  necessary  or 
reasonable  to  ascribe  to  the  testator,  when  he  made  it,  ignorance  or 
forgetfulness  of  the  substantial  contents  of  his  will,  which  had  seem- 
ingly been  carefully  prepared,  and  was  made  less  than  four  years 
before  the  codicil,  although  the  latter  was  made,  I  assume,  in  Canada, 
when  he  had  not  the  will  before  him,  which  was  at  the  time  in  Eng- 
land. And  although  the  codicil,  if  construed  as  I  have  concluded 
upon  construing  it,  must  probably  be  agreed  to  be  accurately  expressed^ 
did  the  testator,  who  was  survived  by  Louis  Gruaz  as  well  as  by  John 
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Radcliffe,  mean  that  John  Radcliffe  was  to  receive  the  surplus  produce 
of  the  Canadian  property  merely  as  trustee  for  all  the  purposes  ex- 
pressed in  the  will?  Upon  consideration,  I  find  myself  unable  to 
maintain  that  reading  of  the  codiciL  The  consequence  is,  that,  sub- 
ject, perhaps,  to  particular  gifts  contained  in  the  will,  but  not  subject 
to  the  residuary  disposition  made  by  it,  nor  affected  by  that  residuary 
disposition,  the  codicil  must,  in  my  opinion,  be  taken  to  give  that  sur- 
plus produce  to  him  beneficially.  I  therefore  dismiss  the  bill,  but  it  is 
not  a  case  for  costs.  The  waiver  which  I  have  mentioned  should  be 
stated  in  the  order.  The  plaintilEs  waiving  all  relief,  except  in  respect 
of  the  Canadian  property  and  its  produce,  dismiss  the  bill,  without 
costs. 


BuRBiDGE  v.  Cotton.^ 

November  10,  11,  and  19,  1851. 

Friendly  Societies  —  Usury, 

The  Frogal  Ihyestment  Association  was  formed  in  1845,  and  was  ccrtiiicd  under  the  4  &  5 
Will.  4,  c.  40.  Its  objects  were  to  advance  the  society's  funds  to  its  members,  and  to 
accumulate  them,  and  to  divide  the  profits  periodicaliy.  The  advances  were  mode  by 
putting  up  a  share  at  one  of  the  meetines  for  competition  among  the  members,  and  the 
member  offering  the  highest  premium  for  it  was  cntiued  to  that  share,  and  as  manv  more, 
to  the  number  of  twen^,  as  he  chose  to  take  at  the  same  premium.  For  each  snare  so 
taken  he  was  to  pay  the  premium  agreed  upon,  and  also  8$.  a  month  for  100  months 
(during  which  time  only  the  society  was  to  exist)  as  redemption  money:  and  on  these 
conditions  he  might  have  an  immediate  advance  of  100/.,  the  full  value  or  his  share,  on 
giving  security  for  the  repayment  of  it^  together  with  such  premium  and  redemption 
money.  He  was  also  entitled  to  participate  in  the  general  pronts  of  the  society,  a.  be- 
came a  member,  and  obtained  an  advancement  of  five  shares  at  premiums  of  111.  for  three, 
and  73/.  for  the  other  two ;  and  he  gave  security  as  required,  and  received  an  advance  of 
500/.  B.  died,  and  on  the  society  pressing  for  pavment  of  the  moneys  so  secured  to  them, 
B.'s  executrix  filed  a  bill  against  them,  alleging  that  the  transaction  was  usurious,  and  the 
society  illegal,  and  claiming  to  xedeem  the  security  on  repayment  of  the  500/.,  with  legal 
interest  onl^ :  — 

Heldy  on  the  authority  of  Silver  v.  Barnes^  that  the  transaction,  being  between  partners,  was 
not  usurious. 

A  SOCIETY,  called  "The  Frugal  Investment  Association,"  was 
established  in  the  year  1845.  It  assumed  to  be  a  friendly  society, 
within  the  4  &  5  Will.  4,  c  40 ;  and  on  the  14th  August,  1845,  its 
rules  were  duly  certified  to  be  conformable  to  the  provisions  of  that 
act,  as  was  requisite  for  the  creation  of  a  friendly  society.  By  these 
rules  it  appeared  that  the  objects  of  the  association  were  to  accumu- 
late the  savings  of  its  members,  and  to  employ  their  funds  in  making 
advances  to  those  members  who  required  them.  The  society  was  to 
continue  for  a  period  of  eight  years  and  four  months ;  its  shares  were 
not  to  exceed  2000  in  number,  and  on  its  dissolution  its  property  was 
to  be  divided  among  the  members.     The  meetings  were  to  be  held 
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monthly;  the  first  took  place  on  the  2nd  September,  1845.  Each 
member  was  to  subscribe  1/.  a  month  from  the  first  month  for  every 
share  he  might  hold,  which  would  amount,  of  course,  to  100^  per 
share  at  the  end  of  the  society's  existence.  Any  member  neglecting 
these  payments  was  liable  to  certain  fines.  Members  joining  after 
the  first  meeting,  or  taking  additional  shares,  or  purchasing  forfeited 
shares  after  that  time,  were  to  pay  the  amount  of  subscriptions  thereon, 
calculated  from  the  commencement  of  the  association,  and  also  such 
further  sum  as  the  directors  should  think  fit,  to  represent  the  profits 
which  might  have  accrued  on  such  shares  if  originally  taken.  The 
society's  funds  were  to  consist  of  a  ''subscription  fund"  and  a  ''divi- 
dend fund;"  the  former  to  comprise  all  subscriptions  on  the  shares; 
the  latter  to  include  fees,  fines,  forfeitures,  premiums,  and  all  other 
receipts  whatever;  and  out  of  this  "  dividend  fund"  all  expenses  and 
losses  were  to  be  paid,  and  the  surplus  was  to  be  divided  annually 
among  all  the  members,  whether  borrowing  members  or  not,  except- 
ing each  year  those  members  whose  subscriptions  were  in  arrear.  At 
every  meeting  for  the  purpose  of  making  advances  to  members  of  the 
value  of  their  shares,  the  directors  were  to  put  up  for  competition  one 
1002.  share  at  a  reserved  price,  fixed  by  them,  and  the  member  who 
ofiered  the  highest  premium  for  the  immediate  advance  of  such  share 
was  to  be  entitled  thereto,  and  also  to  any  number  of  additional  shares, 
not  exceeding  twenty,  at  the  same  premium.  Those  members  whose 
shares  were  advanced  were  said  to  "  anticipate"  them,  and  were  re- 
quired to  give  security  for  all  future  payments  to  become  due  upon 
the  advanced  shares.  Such  payments  consisted  of  the  premiums 
agreed  to  be  given,  which  were  to  be  liquidated  by  equal  proportions 
monthly  during  all  the  future  existence  of  the  society,  and  also  an  ad- 
ditional 8^.  per  share  per  month,  which  was  called  "redemption  money." 
In  the  early  part  of  February,  1846,  Edward  Burbidge,  a  solicitor, 
since  deceased,  being  in  want  of  money,  applied  to  the  agent  of  the 
Frugal  Investment  Association  for  an  advance  of  400^,  which  ad- 
vance the  said  association  agreed  to  make,  if  the  said  Edward  Bur- 
bidge could  give  any  good  security  for  the  repayment  thereof.  Bur- 
bidge thereupon  joined  the  society,  and  paid  os,  by  way  of  entrance- 
money  ;  and  on  shares  being  put  up  for  competition,  he  obtained  an 
advance  of  four,  or  400/.,  at  a  premium  of  73L  for  one  such  share,  and 
71L  for  the  remaining  three ;  and  it  was  agreed  that  the  said  Edward 
Burbidge,  in  consideration  of  the  advance  to  him  of  such  four  shares, 
or  400Z.,  should  secure  to  the  association  the  repayment  of  686/.,  be- 
ing the  amount  of  the  original  advance,  and  the  premiums  agreed  to 
be  given  in  respect  thereof  as  aforesaid,  by  equal  monthly  instelments, 
extending  over  the  period  of  eight  years,  and  also  should  secure  the 
payment,  during  the  said  period  of  eight  years,  of  the  sum  of  IL  12s. 
per  month,  by  way  of  interest  upon  the  said  sum  of  400/. ;  and  ac- 
cordingly, at  the  time  of  entering  into  such  agreement,  Edward  Bur- 
bidge assigned  to  the  association  two  policies  of  assurance  for  200/. 
and  300/.  respectively  effected  upon  his  own  life ;  and  in  April,  1846, 
the  plaintiff,  who  was  sister  of  the  said  Edward  Burbidge,  at  his  re- 
quest executed  an  indenture  of  assignment  of  certain  leasehold  pro- 
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perty  belonging  to  her,  for  the  residue  of  a  term  of  twentyH>ne  years 
therein,  to  the  said  Edward  Burbidge,  to  enable  him  to  give  security 
for  the  said  advance  of  400^ ;  and  by  an  indenture,  dated  the  17th 
April,  1846,  in  consideration  of  400/.,  Edward  Burbidge  assigned  to 
the  trustees  of  the  said  association  the  residue  of  the  said  term  of 
twenty-one  years,  as  a  security  for  the  repayment  of  such  advance, 
and  the  monthly  Instalmento  i^d  premiums  ifoiesaid  extending  ove^ 
the  period  of  eight  years,  and  also  the  payment  for  the  same  period 
of  the  sum  of  1/.  12s.  per  month,  by  way  of  interest  on  the  said  sum 
of  400/.,  under  the  name  of  ^^  redemption  money."  In  the  month  of 
July,  1846,  Edward  Burbidge  obtained  a  further  advance  of  100/., 
agreeing,  as  consideration  for  the  same,  to  secure  the  repayment  of 
173/.,  being  the  amount  of  such  advance,  and  the  said  premium  for 
the  same,  by  equal  monthly  instalments,  extending  over  the  period  of 
seven  years  and  seven  months,  and  also  8s.  per  month  for  the  same 
period,  by  way  of  interest  or  '<  redemption  money ; "  and  to  carry  out 
such  last-mentioned  agreement,  Edward  Burbidge  assigned  another 
policy,  effected  on  the  life  of  the  plaintiff  for  the  sum  of  150/.,  and 
executed  an  indenture  purporting  to  be  a  further  charge  upon  the  said 
leasehold  premises.  Edward  Burbidge  duly  paid  all  the  premiums 
on  the  said  policies  of  assurance  during  his  lifetime,  and  he  also  paid 
to  the  agents  of  the  association  several  sums  of  money  on  account  of 
the  said  monthly  instahnents  and  interest,  amounting  in  the  whole  to 
the  sum  of  255/.  2s.  9d. 

In  May,  1848,  the  trustees  of  the  association,  alleging  that  the  said 
Edward  Burbidge  had  allowed  his  payments  to  fall  into  arrear,  dis- 
trained upon  the  goods  and  chattels  in  and  upon  the  said  leasehold 
premises,  for  the  sum  of  102/.  IBs.  3d,  as  and  for  arrear  of  rent  due 
to  the  said  trustees.  Edward  Burbidge  being  unable  to  pay  the 
said  sum  of  102/.  185.  3d,  the  trustees  continued  in  possession  of 
the  said  goods  and  chattels,  and  were  in  such  possession  at  the 
time  of  the  decease  of  the  said  Edward  Burbidge,  in  Jdne,  1848. 
By  his  last  will  and  testament,  dated  in  May,  1839,  Edward  Burbidge 
appointed  the  plaintiff  his  executrix,  and  in  August,  1848,  she  duly 
proved  his  will.  Under  the  pressure  of  the  said  distress,  and  in  order 
to  release  the  said  goods  and  chattels,  the  plaintiff,  in  July,  1848,  paid 
to  the  trustees  of  the  association  the  said  sum  of  102/.  I85.  3d ;  the 
trustees,  shortly  after  the  death  of  the  said  Edward  Burbidge,  also 
received  the  several  sums  of  200/.  and  300/.  secured  by  the  policies 
effected  on  the  life  of  the  said  Edward  Burbidge ;  and  they  alleged 
that  a  balance  of  153/.  9s.  lOd  was  then  due  to  the  society  on  the 
aforesaid  securities. 

Susannah  Burbidge  now  filed  her  bill  against  the  trustees,  stating 
the  above  facts,  and  alleging  that  the  said  trustees  having  received 
on  account  of  the  said  loans  much  more  than  the  amount  of  the 
whole  principal  moneys  advanced,  and  interest  thereon  after  the  rate 
of  5/.  per  cent,  the  plaintiff  had  applied  to  the  said  trustees  to  repay 
what  they  had  so  received  exceeding  the  amount  of  such  principsd 
moneys  and  interest,  and  to  reassign  to  the  plaintiff  the  said  leasehold 
premises  and  the  said  policy  upon  the  life  of  the  plaintiff    The  bill 
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then  set  out  a  correspondence  which  had  taken  place  between  the 

f)laintijfrs  solicitor  and  the  solicitor  of  the  association,  in  which  the 
atter  stated  that  he  was  instructed  to  defend,  on  behalf  of  the  trus- 
tees, any  action  or  suit ;  and  also  that  the  association  claimed,  under 
and  by  virtue  of  the  Friendly  Societies  Acts,  and  the  mortgages  to 
them  from  the  late  Mr.  Burbidge,  to  be  paid  their  demand  in  full  as 
against  the  various  properties  so  mortgaged,  Edward  Burbidge 
having  been  a  member  of  the  said  association,  and  liable  to  its  rules ; 
and  that  an  account  was  also  furnished  by  the  association,  showing 
that  there  was  then  a  balance  of  153/.  9^.  lO^^  due  from  the  estate  of 
the  said  Edward  Burbidge.  The  bill  then  charged  that  the  sums  of 
money  contracted  to  be  paid  by  the  said  Edward  Burbidge,  in  respect 
of  the  advances  made  to  him,  greatiy  exceeded  the  amount  of  moneys 
actually  advanced  to  him,  together  with  interest  on  the  said  moneys 
after  the  rate  of  5/.  per  cent  per  annum ;  and  that  the  said  contracts 
and  agreements,  and  securities  from  the  said  Edward  Burbidge,  were 
respectively  shifts  and  contrivances  devised  to  evade  the  law  then 
and  now  in  force  against  usury ;  and  that  the  said  association,  called 
"  The  Frugal  Investment  Association,"  never  was  a  friendly  society, 
nor  a  society  in  any  manner  within  the  provisions  of  the  10  Geo.  4, 
the  4  &  6  Will.  4,  or  the  9  &  10  Vict,  (the  acts  relating  to  friendly 
societies.)  The  bill  further  charged,  that,  as  the  members  of  the  as- 
sociation were  more  than  sixty  in  number,  it  was  impossiple,  without 
the  greatest  inconvenience,  to  make  them  all  parties  to  the  suit ;  but 
that  all  the  members  had  a  common  interest,  which  was  represented 
by  the  trustees,  the  then  defendants  on  the  record.  The  bill  prayed 
that  an  account  might  be  taken  of  the  moneys  advanced  to  the  said 
Edward  Burbidge  upon  the  said  securities,  and  of  all  sums  repaid  to 
the  society  in  respect  of  the  same,  and  that  the  defendants  might,  in 
the  event  of  such  last-mentioned  sums  exceeding  the  amount  of  the 
moneys  so  actually  advanced,  together  with  interest  after  the  rate  of 
5/.  per  cent,  be  ordered  to  repay  to  the  plaintiff  the  amount  of  such 
excess,  and  to  assign  to  the  plaintiff  the  said  leasehold  premises  and 
the  said  policy  of  assurance ;  and  in  the  event  of  such  last-mentioned 
sums  being  less  than  the  amount  of  the  moneys  actually  advanced  to 
the  said  Edward  Burbidge,  together  with  interest  after  the  rate  of  51. 
per  cent,  per  annum,  then,  on  payment  of  such  deficiency,  (which  the 
plaintiff  was  willing  and  offered  to  make,)  the  defendants  might  be 
ordered  to  assign  to  the  plaintiff  the  said  leasehold  premises  and  the 
said  policy  of  assurance,  or  that  the  plaintiff  might  be  at  liberty  to 
redeem  the  said  premises ;  and  that  in  the  meantime  the  defendants 
might  be  restrained  by  injunction  from  bringing  any  ejectment  against 
the  plaintiff,  or  in  any  other  manner  depriving  her  of  the  possession 
of  the  rents  and  profits  of  the  said  premises,  &c.  The  defendants,  by 
their  answer,  stated  that  the  association  was  formed,  and  constituted, 
and  duly  certified  under  the  4  &  6  Will.  4,  c.  40 ;  that  the  rules  of 
the  association  were  binding  on  its  members,  of  whom  the  said  Ed- 
ward Burbidge  was  one ;  and  then,  after  setting  forth  the  rules  of  the 
association  as  above  stated,  they  denied  that  the  transaction  was 
usurious,  and  alleged  that  dl  the  members  of  the  association  were 
necessary  parties  to  the  suit 
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Russell  and  SouthffcUCi  for  the  plaintiff,  said  that  the  question  was, 
whether  the  plaintiff  was  entitiea  to  redeem  on  payment  of  5/.  per. 
cent,  or  something  more  than  202.  per  cent.  The  transaction  was 
usurious,  being  a  charge  on  land ;  and  the  society,  not  being  a  benefit 
building  society,  was  not  within  the  exception  introduced  by  the  acts 
regulating  building  societies.  This  society  purported  to  be  within 
the  4  &  5  TyilL  4,  c.  40 ;  but  societies  within  that  act  may  not  be 
for  any  illegal  purpose.  Reg.  v.  ScoU^  8  Jur.  473.  This  case  was 
decided  in  1844,  before  the  formation  of  this  society,  and  they  must 
be  supposed  to  have  had  knowledge  of  it.  This  society  was  a  mere 
voluntary  association  for  certain  purposes  of  profit,  not  sanctioned  by 
the  law.  By  the  Joint- Stock  Companies  Registration  Act,  7  &  8  Vict. 
c.  110,  all  companies,  (except  banking  companies,  schools,  and  scien- 
tific and  literary  institutions,  and  also  friendly  societies,  loan  societies, 
and  benefit  building  societies,)  consisting  of  more  than  twenty*five 
members,  were  required  to  be  completely  registered  before  they  would 
have  a  legal  existence.  This  association  consisted  of  180  members, 
and  ought  to  have  been  registered  under  that  act;  and  as  it  had 
never  been  so  registered,  it  therefore  was  an  illegal  society. 

One  ground  of  defence  was,  that  this  was  a  partnership,  and  that 
as  the  advances  were  made  by  members  to  another,  there  was  no  loan 
here  within  the  meaning  of  the  usury  laws.  It  was  also  said,  that 
the  proportion  of  the  profits  which  a  member  might  receive  might 
reduce  the  rate  of  interest  paid  for  advances  to  5/.  per  cent ;  but  that 
was  not  the  fact  here.  In  this  association  there  were  2000  shares, 
which  were  transferable  without  the  consent  of  each  member  or  part- 
ner. In  fact,  it  was  an  association,  affecting  to  proceed  under  a 
color  of  legality,  got  up  by  a  few  rich  persons  Tor  the  purpose  of  ena- 
bling themselves  to  lend  their  money  to  needy  members  at  a  usurious 
rate  of  interest,  and  one  which  was  incapable  of  entering  into  any 
contract;  therefore,  if  there  were  any  contract  at  all,  it  was  a  contract 
made  by  the  three  trustees  on  their  own  behalf.  They  must  be 
considered  as  private  persons  lending  money  at  a  usurious  rate  of 
interest.  Silver  v.  Barnes^  6  Bing.  N.  C.  180,  would  probably  be 
cited  on  the  other  side,  but  it  was  not  applicable,  because  this  was 
not  a  partnership  for  any  purpose  whatever.  All  the  members  were 
not  necessary  parties  to  this  suit ;  they  were  represented  by  the  trus* 
tees ;  and  as  there  were  180  shareholders,  it  would  be  impossible  to 
make  them  all  parties.  The  rule  of  the  court  was,  that  when  all  the 
members  of  an  association  had  a  common  interest,  they  might  be 
represented  by  one  or  two  of  their  body.  Deeks  v.  Stanhope^  14  Sim. 
67 ;  Long  v.  Yonge,  2  Sim.  369 ;  Walworth  v.  Bolt,  4  My.  &  C.  619 ; 
Richardson  v.  Hastings,  7  Beav.  323 ;  Plarsans  v.  Spooner,  15  Law  J.. 
Rep.  (n.  s.)  Ch.  155.  The  security  in  this  case  was  void,  as  resting  on 
rules  which  were  illegal,  and  which,  in  fact,  were  a  fraud  on  the  act 
of  parliament  The  plaintiff  had  offered  to  pay  the  principal,  with 
interest  after  the  rate  of  5L  per  cent,  even  before  the  bill  was  filed. 
All  these  questions  connected  with  building  societies  had  been  con- 
sidered in  the  cases  of  JDobbinson  v.  Sdwks^  16  Sim.  407 ;  Seagrave 
you  VIII.  6 
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V.  Pope^  14  Law  T.  524 ;  Mosley  v.  Baker,  6  Hare,  87 ;  ChUbiU  v. 
Kingdom,  1  Exch.  494 ;  and  Reg.  v.  PhiUips,  8  Q^  B.  745. 

Bacon,  Malins,  and  Prendergast,  for  the  defendants.  The  bill 
sought  relief  on  the  ground  that  the  society  was  an  illegal  one,  and 
that  the  transactions  in  this  case  were  mere  contrivances  to  evade  the 
usury  laws.  On  these  two  points  evidence  had  been  produced.  It 
must  be  taken  that  Mr.  Burbidge  knew  the  nature  of  the  society 
which  he  was  joining.  The  society  was  legal,  for  the  transcript  of  its 
rules  had  been  duly  certified  under  the  provisions  of  the  4  &  5  WilL 
4,  c.  40,  which  by  the  14th  section  said,  in  reference  to  societies  which 
had  not  conformed  to  the  provisions  of  the  10  Oeo.  4,  c  56,  as  fol- 
lows:— "  And  whereas  it  is  expedient  further  to  extend  the  time  for 
enrolment  under  the  recited  act,  be  it  therefore  enacted,  that  the  pro- 
visions of  the  several  acts  repealed  by  the  said  recited  act  shall  con- 
tinue in  force,  as  to  all  societies  established  under  any  or  either  of 
them  before  the  passing  of  the  said  recited  act,  until  they  shall  con- 
form to  the  provisions  of  the  said  recited  act  as  altered  and  amended 
by  this  act,  any  thing  in  the  said  recited  act,  or  in  the  said  act  passed 
in  the  second  year  of  his  present  majesty,  to  the  contrary  contained 
in  anywise  notwithstanding."  The  case  of  Silver  v.  jBames  had 
expressly  decided  the  legality  of  the  principle  on  which  the  associa- 
tion acted.  The  Joints-Stock  Companies  Act  did  not  apply,  for  one 
of  its  provisions  excluded  friendly  and  loan  societies  duly  certified 
and  enrolled ;  and  the  rules  of  this  association  had  been  duly  certified 
and  enrolled  under  the  act  of  Will.  4.  Burbidge,  during  his  lifetime, 
had  received  various  dividends  on  his  shares,  and  if  these  dividends 
had  been  continued,  the  amount  of  interest  paid  might  not  be  usuri- 
ous. It  was  said  that  the  trustees  represented  the  whole  of  the 
shareholders;  but  that  was  not  so.  One  of  the  trustees  had  not 
anticipated  his  shares,  and  therefore  he  could  not  be  said  to  represent 
those  shareholders  who  had  anticipated  their  shares  by  obtaining 
advances.  The  suit  was  in  effect  one  to  dissolve  the  company ;  aU 
the  shareholders  ought,  therefore,  to  be  made  parties. 

Busseli,  in  reply. 

Sir  J.  Parker,  after  stating  the  nature  of  the  bill,  and  the  question 
raised  in  the  cause,  said,  the  case  of  Silver  v.  Barnes  was  a  direct 
authority  that  an  advance  out  of  the  funds  of  an  association  of  this 
kind,  made  pursuant  to  its  rules,  to  one  of  its  members,  having  in 
common  with  the  other  members  an  interest  in  the  fund  out  of  which 
the  advance  was  made,  and  in  the  money  to  be  repaid  by  him,  was 
not  a  loan  of  money,  but  a  dealing  witn  the  partnership  fund,  and 
was  not  usurious.  He  was  not  aware  that  the  authority  of  that  case 
had  ever  been  doubted.  It  had  been  approved  of  by  Parke,  B.,  in 
Cktbill  v.  Kingdom,  and  he  considered  that  a  decision  of  a  court  of 
law  on  such  a  subject  was  binding  in  this  court 

The  plaintiff  next  contended  that  the  transaction,  if  not  actually 
usurious,  was  a  mere  shift  and  pretence  to  make  a  loan  to  Burbidge 
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at  asturious  interest,  under  color  of  his  being  a  member ;  that  he  was 
not  bona  fide  a  member  when  the  transaction  took  place ;  and  that 
the  association  itself  consisted  of  a  small  number  of  persons  of  con- 
siderable property,  who  got  up  and  joined  it  in  order  to  be  enabled 
to  lend  their  moneys  at  usurious  interest  to  persons  in  needy  circum- 
stances. Of  this  assertion  there  was  no  proof.  Bnrbidge  became  a 
member  on  the  10th  February,  1846,  and  he  thenceforth  became  en* 
titled  to  all  the  benefits  and  subject  to  all  the  liabilities  of  a  member. 
At  the  same  meeting  he  became  entitled  to  anticipate  his  shares,  and 
engaged  to  pay  the  premium  named,  but  the  transaction  was  not 
completed  till  some  months  afterwards.  He  doubtless  became  a  mem- 
ber for  no  other  purpose  than  to  avail  himself  of  the  rules  entitling 
members  to  an  advance  in  anticipation  of  their  shares ;  but  if  the 
object  of  these  rules  was  lawful,  his  honor  saw  no  reason  why  he 
should  not  do  that.  The  only  question  appeared  to  be,  whether 
Burbidge  really  had  become  a  member,  and  this  his  honor  thought 
was  clear.  It  appeared  to  his  honor,  therefore,  that  the  plaintiff  was 
not  entitled  to  relief  on  the  ground  of  usury.  The  plaintiff  then  con- 
tended that  the  society  was  illegal,  and  that  on  that  ground  she  was 
entitled  to  relief,  independent  of  any  thing  usurious  in  the  contract. 
The  plaintiff  contended  that  the  society  was  not  a  friendly  society, 
and  that  to  make  it  a  friendly  society  its  objects  must  be  among 
those  contemplated  by  the  act  4  &  5  Will.  4,  c.  40,  s.  2 ;  and  the 
plaintiff  relied  on  this  enactment  as  establishing  that  the  association 
was  not  a  friendly  society ;  and  she  contended  that  if  it  were  not  a 
friendly  society,  it  was  a  joint*stock  company,  within  the  Joint-Stock 
Companies  Registration  Act,  7  &  8  Vict  c.  11.  The  association  was 
not  registered  pursuant  to  that  act,  and  the  plaintiff  contended  that 
it  could  not,  therefore,  lawfully  carry  on  business,  or  enter  into  any 
valid  contract. 

His  honor  thought  that  this  part  of  the  plaintifTs  case  would  have 
required  great  attention  if  the  question  of  the  legality  or  illegality  of  the 
society  could  be  determined  in  this  suit ;  but  he  did  not  think  tnat  that 
question  arose  in  this  suit,  or  that  the  court  could  properly  express 
an  opinion  upon  it  On  the  supposition  that  the  association  was 
illegal,  it  might  reasonably  be  asked  how  that  could  entitle  the  plain- 
tiff to  the  relief  she  asked.  Her  case  was  this  —  that  her  testator, 
with  a  number  of  other  persons,  became  members  of  a  society  which 
was  unlawful,  and  therefore  she  contended  that  her  testator's  con- 
tracts were  voidable ;  but  if  so,  every  other  member  must  have  a 
similar  right,  and  it  could  not  be  considered  in  justice  that  one 
member  should  have  an  advantage  over  the  others  by  retiring  from 
the  society  on  the  terms  of  being  restored  to  his  original  position. 
The  plaintiff  had  come  into  the  court  for  relief  on  the  ground  that 
the  society  was  unlawful;  she  was,  therefore,  bound  so  to  frame  her 
suit  as  to  enable  the  court,  if  it  interfered  at  all,  to  wind  up  the  asso- 
ciation in  a  manner  consistent  with  the  rights  of  all  the  members.  This 
bill  bad  no  such  object;  and  as  regarded  that  part  of  the  case,  his 
honor  thought  it  could  not  be  sustained,  and  dismissed  the  bill,  with 
costs. 
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Ex  parte  TenrelL 

Re  The  Trustee  Relief  Act  —  Re  The  Trusts  of  the  Will  op 
Pierre  Jacques  Antoine  Masselin^  Deceased — Harrison  v,  Mas- 

SELIN.^ 

KoTember  25, 1851. 

Practice. 

AppUcadoiu  onder  the  10  &  11  Vict,  c  96,  and  the  12  &  IS  Vict  c.  74,  miut  be  by  petitum, 
and  not  by  motion. 

Leivin,  on  behalf  of  the  persons  beneficially  interested  in  a  fund 
which  had  been  paid  into  court  in  the  above  suit,  moved,  upon 
notice,  that  the  Accountant-General  might  be  ordered  to  transfer 
into  his  own  name,  in  trust  in  the  above-mentioned  cause,  certain 
sums  of  stock  then  standing  in  his  name  in  trust  ^  In  the  matter  of 
the  trusts  of  the  will  of  Pierre  Jacques  Antoine  Masselin ;"  and  that 
another  sum,  consisting  of  dividends  which  had  accrued  due  on  the 
stock,  and  the  further  dividends  to  accrue,  might  be  accumulated  to 
an  account  to  be  called  ^'  The  Income  Account"  Lewin  said  that 
there  might  be  a  question  whether  this  application  could  be  made  by 
motion.  The  language  of  the  10  &  li  Vict  c  96,  was,  that  such 
orders  as  should  seem  fit  should  be  from  time  to  time  made  by  the 
court  "  upon  a  petition,  to  be  presented  in  a  summary  way,  to  the 
Lord  Chancellor  or  the  Master  of  the  Rolls."  The  subsequent  act 
of  the  12  &  13  Vict  c  74,  also  mentions  applications  by  petition 
only. 

Parker,  V*  C,  said  he  thought  the  application  must  be  by  petition, 
and  that  the  act  did  not  authorize  an  application  of  this  kind  by 
motion. 


Ex  parte  Terrell.^ 

November  13, 1851. 

Winding  tg>  —  Claim —  Solicitor —  Personal  LiabUUy, 

A  solicitor  who  had  been  employed  in  the  formation  of  a  company,  and  had  been  employed 
by  the  company  after  it  hod  been  formed,  carried  in  before  the  master,  to  whom  the  wind- 
ing np  of  tae  company  was  referred,  his  bill  for  the  whole  period  daring  which  he  was  em- 
ployed.   The  Master  allowed  itas  adaim :  — 

Hdd^  that  the  ooort  could  not  distinguish  between  that  portion  of  the  bill  which  related  to 
bnsiness  done  before  the  company  was  formed,  and  the  other ;  and  the  master's  decision 
was  not  disturbed. 

The  solicitor  had  agreed  that  no  director  should  be  personally  responsible,  and  that  the  offi- 
cers of  the  company  should  not  obtain  payment  nntU  a  sufficient  sum  should  be  obtained 
by  the  funds  of  the  company : — 

Hddf  nevertheless,  that  he  could  claim  payment  under  the  Winding-TJp  Act 

i  15  Jur.  1073 ;  21  Law  J.  Bep.  (n.  b.)  Chanc.  53.  9 15  Jur.  1073. 
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The  Independent  Assurance  Company  was  provisionally  registered 
on  the  13th  February,  1847,  and  Mr.  R.  H.  Terrell  was  registered 
as  solicitor  to  the  company.  On  the  13th  May,  1847,  a  meeting  was 
held,  at  which  Mr.  Terrell  was  present  A  prospectus  of  the  compa- 
ny was  read,  in  which  Mr.  Terrell  was  named  as  solicitor ;  and  it 
was  resolved,  amongst  other  things,  "  That  the  several  officers  named 
in  the  prospectus  be  appointed  to  the  several  offices  to  which  their 
names  were  respectively  attached,  subject,  nevertheless,  to  the  for« 
feiture  thereof."  ^  That  no  director  should  be  personally  responsible 
for  the  salary  of  any  of  the  officers  of  the  company,  and  that  no 
officer  or  officers  of  the  said  company  should  obtain  payment  for  his 
services  until  a  sufficient  sum  should  be  obtained  by  the  fu^ds  of  the 
company  for  that  purpose ;  nevertheless,  the  first  fund  which  should 
be  formed  by  the  payment  of  the  deposit  on  the  shares  to  be  taken 
by  the  directors  and  others  should  be  appropriated  to  the  payment 
of  the  expenses  of  the  formation  of  the  company."  At  a  subsequent 
meeting  Mr.  Terrell  was  called  solicitor  to  the  company,  and  iiistruc* 
tions  were  given  to  him  as  such.  The  company  was  completely 
registered  on  the  29th  October,  1848,  the  deed  of  settlement  being 
dated  the  24th  August,  1848.  On  the  4th  October,  1848,  at  a  meet> 
ing  of  the  directors,  it  was  resolved,  ^^  That  the  sum  of  60/.  be  paid 
to  Mr.  Terrell  on  account  of  stamps  required  for  the  deed  of  settle- 
ment prior  to  complete  registration."  On  the  25th  October,  1848,  it 
was  resolved,  '^  That  the  provisional  appointment  of  the  following 
members  of  the  board  and  officers  be  confirmed,"  Mr.  Terrell  being 
yarned  as  solicitor.  In  December,  1848,  Mr.  Terrell  presented  his  bill, 
consisting  of  items  relating  to  business  done  firom  and  before  the  13th 
February,  1847,  and  amounting  to  581/.  An  order  having  been 
made  for  winding  up  the  company,  Mr.  Terrell  brought  in  his  bill 
before  the  master,  who  allowed  it  as  a  claim,  with  Uberty  to  Mr. 
Terrell  to  bring  such  action  as  he  might  be  advised.  Mr.  Terrell 
now  moved  that  this  order  might  be  discharged. 


Malins  and  W.  H.  Terrell^  in  support  ot  the  motion,  contended 
that  Mr.  Terrell's  bill  ought  to  have  been  allowed  as  a  debt  Much 
of  the  business,  though  done  before  the  formation  of  the  companyi 
was  business  which  must  be  paid  for  out  of  the  funds  of  the  compa- 
ny, as  the  preparation  of  the  deed-  Mr.  Terrell's  appointment  was 
recognized  after  the  company  was  completely  formed,  and  his  debt, 
therefore,  became  a  debt  of  the  company.  As  to  the  resolution  that 
the  directors  were  not  to  be  individually  liable,  that  was  not  regard- 
ed in  Cope's  case,  1  Sim.  N.  S.  64 ;  s.  c.  1  Eng.  Rep.  87. 

BetheU  and  Roxlnirgh  opposed,  and  cited  Ex  parte  Lloydy  1  Sim. 
N.  S.,  248 ;  s.  c.  3  Eng.  Rep.  279 ;  and  PritchardPs  case,  not  reported. 

Malins,  in  reply. 

Sir  R.  KiNDERSLBY,  V.  C.  It  is  very  probable  that  under  a  differ- 
ent state  of  circumstances,  I  might  come  to  a  different  decision ;  but 

6* 
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it  is  impossible  to  distinguish  the  items  in  the  bill,  running  down  as 
it  does  from  the  year  1&I6  to  the  fonnation  of  the  company,  or  to  say 
how  much  of  the  bill  prior  to  the  24th  August,  1848,  when  the  deed 
of  settlement  was  executed,  may  come  under  the  same  ground  of  de- 
cision as  the  items  subsequent.  As  a  general  principle,  I  may  observe 
that  I  have  not  heard  a  word  to  raise  a  doubt  why  that  portion  of  the 
bill  at  least  which  was  incurred  subsequent  to  the  final  fonnation  oi 
the  company  is  not  a  debt  of  the  company,  except  it  is  contended  that 
that  resolution  prevents  Mr*  Terrell  from  having  any  claim  except  in 
the  event  of  there  being  funds  sufficient  for  payment.  Now,  it  appears 
to  me  that  the  resolution  of  the  15th  May,  lo47,  has  no  effect  in  pre- 
venting Mr.  Terrell  from  being  a  creditor  for  the  business  he  did 
subsequent  to  the  formation  of  the  company,  inasmuch  as  at  that 
time  certain  individual  provisional  committee-men  and  directors  were 
engaged  in  trying  to  form  a  company,  and  for  their  own  personal  and 
inmvidual  security  the  resolution,  to  which  Mr.  Tenrell  was  a  party, 
was  come  to,  that  the  directors  were  not  personally  liable,  and  that 
he  could  not  say  that  A  or  B  were  personally  liable,  and  that  he 
could  go  against  any  one  personally.  But  it  never  was  intended  but 
that  if,  in  the  course  of  business  of  the  company,  Mr.  Tenell  or  another 
solicitor  was  employed  to  do  the  work  of  the  company,  the  company 
were  not  to  pay ;  the  purpose  was  only  to  protect  the  directors  from 
individual  responsibility.     Therefore,  at  least  as  to  so  much  as  is 

J'ustly  due  with  respect  to  business  done  subsequent  to  August,  1848, 
le  is  entitled  to  become  a  creditor  of  the  company.  A  very  different 
principle  may  be  applicable  to  what  Mr.  Terrell  did,  not  as  solicitor 
to  the  company,  but  as  solicitor  to  persons  endeavoring  to  form  a 
company.  The  principal  distinction  is  clear:  a  person  may  incur 
great  expenses  in  trying  to  form  a  company,  and  subsequently  those 
persons  forming  the  company  may  agree  with  the  members  of  this 
company  for  the  purpose  of  paying  for  this  business,  but  the  members 
of  the  company  may  never  have  £reamt  of  making  themselves  liable 
for  perhaps  an  enormous  amount  of  expenses  incurred  by  the  persons 
in  forming  the  company.  It  is  often  stipulated  in  the  deed  of  settle- 
ment, that  the  expenses  so  incurred  shall  be  treated  as  expenses  of 
the  company ;  they  then  make  themselves  liable  to  such  expenses ; 
but  without  such  a  stipulation,  or  without  something  which,  though 
not  in  the  form  of  an  express  stipulation,  amounts  to  the  same  thing, 
the  members  of  the  company,  when  formed,  are  not  liable  to  the  ex- 
penses incurred  in  endeavoring  to  form  the  company.  Now,  it  does 
not  appear  to  me  that  there  is  any  sufficient  evidence  to  satisfy  me 
that  there  was  any  contract,  or  any  thing  in  the  nature  of  a  contract, 
to  make  the  shareholders  liable  to  the  preliminary  expenses,  nor  am 
I  satisfied  that  there  are  not  matters  upon  which  it  may  be  held  that 
there  was  such  an  implied  contract.  There  is  one  peculiar  circum- 
stance here  which  deserves  consideration,  and  that  is  the  resolution 
to  pay  60t  towards  th6  purpose  of  defraying  the  cost  of  stamps  or  the 
deed  of  settlement.  Anotiier  is,  that  after  the  resolution,  after  the 
company  is  formed,  there  was  a  confirmation  of  the  provisional  ap- 
pointment whieh  was  made  of  Mr.  Tercdl  at  the  meeting  of  May, 
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This  and  other  circumstances  may  or  may  not  be  sufficient  to  make 
an  implied  contract  on  the  part  of  the  shareholders ;  and  if  I  was  now 
in  a  situation  to  distinguish  between  so  much  of  the  bill  as  I  see  no 
reason  to  doubt  that  the  members  are  liable  for,  and  that  portion  as 
to  which  I  am  not  satisfied  that  they  are  liable,  what  I  should  do 
would  be  to  direct  that  portion  of  the  bill  to  which  they  are  clearly 
liable  to  be  sent  for  taxation,  and  the  rest  left  to  action.  Not  being 
able  to  do  that,  it  appears  to  me  that  the  master  has  done  right  in 
allowing  the  whole  as  a  claim.  I  do  not  see  how  he  could  have  said, 
"  So  much  is  debt,  and  the  other  portion  claim."  I  do  not  know 
whether,  when  it  is  clear  that  several  items  were  antecedent  to  the 
24th  August,  1848,  which  may  come  under  the  same  category  as  the 
subsequent  items,  he  could  separate  them.  And  though  I  have  not  the 
smallest  doubt  in  my  own  mind  that  all  that  portion  of  the  bill  subse* 
quent  to  the  24th  August,  1848,  is  a  debt  due  by  the  company,  a  debt 
which  Mr.  Tenrell  is  entitled  to  claim  and  have  paid  to  him. in  the 
coujTse  of  this  winding  up,  still  I  think  I  ought  not  to  disturb  the 
master's  decision,  but  the  whole  shall  be  allowed  as  a  claim,  leaving 
Mr.  Terrell  at  liberty  to  bring  such  action  as  he  may  be  advised,  for 
the  purpose  of  trying  whether  he  is  entitled  to  recover  the  preliminary 
expenses.  I  have  been  trying  to  devise  some  form  in  which,  without 
disturbing  the  form  of  the  master's  order,  I  might  save  the  parties 
firom  having  proceedings  at  law  as  to  the  whole  bill.  But  it  seems 
to  me  that  the  only  purpose  of  the  action  would  be,  to  try  what  was 
incurred  prior  to  that  debt  I  am  not  able  to  devise  such  terms,  and 
I  think  the  master  has  adopted  the  simplest  course  in  treating  the 
whole  as  a  claim.  Not  that  I  think  there  is  any  doubt  as  to  what 
occurred  subsequent  to  the  24th  August,  but  because  he  could  not 
distinguish.  I  think  I  ought  not  to  make  any  order,  but  leave  it  as 
the  master  has  determined.  Ck>sts  of  the  official  manager  out  of  the 
estate ;  no.  other  costs  allowed. 


Mackenzie  v.  Mackexzie.^ 

March  2S,  Angost  1  and  2,  and  NoTember  7, 1851. 

Policies  of  Insurance — **  Ececutors  and  Administrators  "  —  Insolvency. 

By  a  po8tnm>tial  setttoment,  in  1810,  R  M.  settled  llie  moneys  to  become  parable  on  three 
pobcies  or  insarance  on  bis  life,  upon  tnut  for  B.  M^  his  wife,  for  life ;  and  after  her  de- 
cease, upon  trust  for  his  appointees ;  and  in  default  of  appointment,  in  trust  for  the  chil- 
dren of  the  marriage ;  and  he  covenanted  to  keep  up  the  policies.  In  1821,  B.  M.  appoint- 
ed that,  after  the  death  of  B.  M^  the  moneys  should  be  made  over  to  his  eoucvion  and  ad- 
mmutrators.  Br  a  subsequent  order  of  this  court,  in  1821,  the  trustees  were  directed  to  sell 
the  policies  to  the  insurance  office,  and  to  bring  the  money  into  court  to  be  invested,  the 
dividends  to  accomulate  during  the  joint  lives  of  B.  M.  and  B.  M.    In  1828,  B.  M.  took 
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the  benefit  of  the  Insolvent  Debtors  Act  In  1845,  R.  M.  became  bankrupt,  and  obtained 
his  certificate.  In  1847,  B.  M.,  the  wife,  died.  In  1850  the  children  of  tne  marriage  pre- 
sented a  petition,  prajring  that  the^,  who  were  next  of  kin  at  the  date  of  the  appoiutmenti 
might  be  dedaied  entitl^  to  the  rand,  and  for  payment,  or  that  it  mieht  be  accumulated 
till  tiie  deatii  of  E.  M.  An  order  was  then  pronounced,  by  the  late  Yice-Chancellor  of 
England,  in  the  latter  alternative.  The  assignees  in  bankruptcy  appealed  from  that  order, 
and  the  assignee  in  insolvency,  who  had  not  been  before  the  court,  presented  a  petition  to 
dischaige  that  order,  and  for  payment  of  the  fund :  — 

Hddy  reversing  the  decision  of  the  Yice-Chancellor,  that  the  efi^  of  the  appointment  was  to 
make  ti^e  property  a  part  of  the  personal  estate  of  B.  M.,  subject  to  tne  life  interest  of 
B.  M. :  and  that  neither  the  next  or  kin  of  E.  M.  were  designated  by  the  appointment,  nor 
were  tne  executors  or  administrators  to  take  beneficially. 

Observations  as  to  the  nature  of  the  interests  which  the  children  of  the  marriage  took  under 
the  settlement,  and  the  appointment 

The  facts  of  this  case,  together  with  the  arguments  and  the  cases 
referred  to,  are  fully  stated  and  commented  on  in  the  judgment 

iZoft,  Campbell^  FoUeU^  Osborne^  and  H,  Clark  appeared  for  the 
several  parties. 

November  7.  Lord  Chancellor.  This  case  comes  before  the 
court  on  a  petition  of  appeal  from  an  order  of  the  Vice- Chancellor  of 
England,  made  on  a  petition  presented  by  certain  parties,  being  the 
children  of  Roderick  and  Barbara  Mackenzie,  who  claim  to  be  enti- 
tled to  the  proceeds  derived  from  the  sale  of  a  certain  policy  of  assur- 
ance upon  the  life  of  the  said  Roderick  Mackenzie,  under  a  deed,  by 
which  the  said  Roderick  Mackenzie  settied  the  said  policy  of  assur- 
ance upon  certain  trusts  hereafter  mentioned,  and  by  which  order  it 
was  directed  that  the  said  proceeds  should  be  invested  as  therein 
mentioned,  the  interest  to  accumulate  till  the  death  of  the  said  Ro- 
derick Mackenzie,  the  settior.  Two  petitions  of  appeal  against  that 
order  are  also  before  the  court.  The  said  Roderick  Mackenzie  ob- 
tained a  discharge  under  the  Insolvent  Debtors  Act,  and  the  provi- 
sional assignee  of  that  court  has  presented  a  petition  of  appeal 
against  the  said  order,  and  by  his  petition  prayed  for  the  discharge 
of  the  above  order,  and  for  payment  of  the  trust  fund  to  himsdf. 
Roderick  Mackenzie,  after  obtaining  his  discharge  under  the  Insol- 
vent Debtors  Act,  became  bankrupt,  and  the  assignees  under  the 
bankruptcy  have  elIso  presented  a  petition  of  appeal.  The  original 
petition  before  mentioned,  and  the  two  petitions  of  appeal,  were  all 
heard  before  me,  and  now  remain  for  judgment. 

The  material  facts  of  the  case  are  as  follows.  Roderick  Mackenzie, 
the  father,  made  a  postnuptial  settiement,  in  the  year  1810,  of  the 
moneys  to  become  payable  under  three  policies  of  liie  insurance,  upon 
trust  for  Barbara  Abickenzie,  his  wife,  for  life ;  and  after  her  decease, 
upon  trust  for  his  appointees ;  and  in  default  of  appointment,  in  trust 
for  the  children  of  the  marriage',  and  he  thereby  covenanted  to  keep 
the  policies  on  foot.  In  the  year  1821,  Roderick  Mackenzie,  the 
father,  appointed  by  deed  that  the  moneys  so  payable  under  the  poli- 
cies should,  after  the  decease  of  the  said  Barbara  Mackenzie,  be  made 
over  to  his  executors  and  administrators.  A  stiit  was  instituted  for 
carrying  into  effect  the  trusts  of  the  settiement,  and  (as  expressly 
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stated  by  the  Master)  to  preserve  the  rights  and  interests  of  all  par- 
ties. By  an  order  made  in  this  suit,  dated  the  10th  May,  1821,  it 
was  ordered  that  the  trustees  should  relinquish  the  policies  at  such 
sums  as  might  be  obtained  for  the  same  from  the  insurance  office, 
and  that  after  certain  payments  the  money  to  be  obtained  should  be 
paid  into  the  bank  to  the  credit  of  the  cause,  and  invested,  and 
the  dividends  accumulated  during  the  joint  lives  of  the  husband  and 
wife.  This  order  has  been  carried  into  effect  Barbara  Mackenzie 
died  in  the  year  1847,  having  had  several  children  by  the  said  Rode- 
rick Mackenzie,  the  father,  some  of  whom  are  still  living.  In  the 
year  1828,  about  seven  years  after  the  appointment,  Roderick  Mac- 
kenzie, the  father,  took  the  benefit  of  the  Insolvent  Debtors  Act.  In  the 
year  1809  he  became  a  bankrupt,  and  obtained  his  certificate,  and  his 
assignees  renounced  the  policies  before  the  date  of  the  settlement  In 
the  year  1845  he  again  became  a  bankrupt,  and  obtained  his  certificate. 
In  March,  1850,  me  children  presented  a  petition,  praying  that  it 
might  be  declared  that  they,  who  were  next  of  kin  at  the  date  of  the 
appointment,  were  entitled  to  the  fund  in  equal  shares,  and  for  pay- 
ment accordingly,  or  otherwise  that  the  fund  mi^ht  be  accumulated 
till  the  death  of  their  father.  An  order  was  made  on  this  petition  in 
April,  1850,  whereby  it  was  ordered  that  the  fund  should  be  accumu- 
lated till  the  death  of  the  father.  The  assignees  under  the  second 
bankruptcy  appealed  against  this  order,  and  the  provisional  assignee 
under  the  insolvency,  not  having  been  served  with  the  petition  of  the 
children,  presented  another  petition,  praying  that  the  last-mentioned 
order  might  be  discharged,  and  for  payment  of  the  fund  to  himself  as 
such  provisional  assignee ;  and  this  petition  came  on  for  hearing  be- 
fore me,  together  with  the  appeal  of  the  assignees  in  bankruptcy. 

Upon  the  circumstances  which  I  have  stated  four  questions  arise : 
first,  whether  the  next  of  kin  are  designated  by  the  appointment ;  or, 
secondly,  whether  this  is  an  appointment  to  the  executors  or  admi- 
nistrators beneficiallv;  or,  thirdly,  whether  the  effect  of  the  appoint- 
ment is  to  make  this  property  a  part  of  the  personal  estate  of  the 
husband;  and,  fourthly,  (if  the  last  is  the  true  view,)  whether  the 
property  passes  presentiy  to  the  husband's  assignees.  I  am  of  opi- 
nion that  the  next  of  kin  of  the  husband  are  not  designated  by  the 
appointment,  nor  are  the  executors  or  administrators  to  take  benefi- 
ciadly,  but  that  the  effect  of  the  appintment  is  to  make  this  property 
a  part  of  the  personal  estate  of  the  husband.  The  authorities  fully 
esteiblish  that  the  effect  of  a  settiement  by  deed,  limiting  property  to 
the  executor  or  administrator  of  the  settior,  is  to  make  such  property 
subject  to  the  disposition  of  the  settlor  by  will,  or  to  be  dealt  with 
under  the  Statutes  of  Distribution.  The  authorities  to  that  effect  are 
The  Attorney-  Oeneral  v.  MaUdn^  2  Ph.  64 ;  Daniel  v.  Dudley^  1  Ph.  1 ; 
Hdmes  v.  Homes,  2  Kee.  646 ;  Palin  v.  Mils,  1  My.  &  K.  470 ;  Col- 
Iter  V.  Squire  J  3  Russ.  467 ;  and  BdUoway  v.  Clarkson,  2  Hare,  521 ; 
and  the  case  of  HdUoway  v.  Clarkson  further  shows  that  the  settior, 
in  such  cases,  has  a  present  control  over  the  property  settled  for  his 
own  benefit,  or,  in  other  words,  the  settior  has  as  unlimited  a  power 
of  disposition  as  he  had  before  the  settiement 
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It  is  true  that  in  Palin  v.  HUlSj  1  My.  &  K.  470,  and  Buhner  v.  Jay^ 
8  My.  &  K.  200,  the  words  "executors  and  administrators"  have  been 
held  to  designate  the  next  of  kin ;  but  the  decision  in  these  cases  de- 
pended on  special  circumstances,  which  clearly  do  not  resemble  the 
circumstances  of  the  present  case.  It  is  true  also,  that  in  other  cases, 
such  as  Sanders  v.  FrankSy  2  Mad.  154,  the  executors  or  administra- 
tors have  been  held  to  take  beneficially ;  but  it  was  so  held  by  force 
of  the  words  "  for  their  own  use  and  benefit,"  which  do  not  occur 
here.  The  natural  meaning  of  the  words,  "  a  gift  to  the  executors  or 
administrators,"  does  not  import  a  gift  to  the  next  of  kin,  even  in- 
directly through  the  medium  of  the  executors  or  administrators ;  and 
there  is  commonly  a  far  greater  probability,  that  when  a  person  limits 
property  to  his  own  executors  and  administrators,  he  means  it  to  form 
a  part  of,  and  to  follow  the  destination  of,  his  personal  estate,  than  to 
be  given  absolutely  to  his  next  of  kin ;  for  the  usual  purposes  accom- 
plished by  giving  it  to  his  next  of  kin  are  accomplished  by  causing  it 
to  form  part  of  his  general  personal  estate,  in  case  he  does  not  after- 
wards choose  expressly  to  give  it  awav  from  the  next  of  kin ;  and  at 
the  same  time,  if  he  adopts  a  mode  of  limitation  by  which  he  causes 
it  to  form  part  of  his  general  personal  estate,  he  thereby  reserves  to 
himself  that  power  of  giving  it  to  whomsoever  he  chooses  which  it  is 
natural  for  him  to  wish  to  possess.  There  is,  indeed,  one  purpose  not 
answered  by  the  limitation,  which  makes  the  property  part  of  his  per- 
sonal estate,  which  is  effected  by  a  limitation  in  a  deed  to  the  next  of 
kin,  and  that  is  to  secure  the  property  to  his  next  of  kin  against  sub- 
sequent creditors.  But  that  is  not  an  honest  purpose,  and  therefore 
not  an  object  to  be  implied,  or  to  be  conjecturally  miputed. 

Again :  as  it  has  been  observed  in  another  case,  it  is  extremely  im- 
probable that  a  person  should  give  his  property  to  his  administrator 
beneficially,  when  it  is  unknown  and  uncertain  who  may  claim  to  be 
bis  administrator,  and  who  might  be  a  small  creditor.  The  words 
naturally  import,  and  the  presumable  intention  in  such  cases  is,  that 
the  property  should  go  to  the  executors  or  administrators,  to  be  ap- 
plied by  them  as  part  of  the  general  personal  estate  under  the  will  or 
the  Statutes  of  Distribution,  as  the  case  may  be,  subject,  of  course,  to 
payment  of  debts ;  and  as  this  property  forms  part  of  the  husband's 
personal  estate,  so  it  appears  clear  that  it  passes  to  his  assignees.  In 
deference,  however,  to  the  decision  of  the  court  below,  I  have  thought 
it  advisable  to  consider  on  what  grounds  the  claim  of  the  assignees 
could  have  been  allowed  to  be  obstructed.  The  assignees  would  have 
been  entitled  to  the  fund  in  question  if  it  had  been  the  identiccd  fund 
settled,  and  the  settlor  had  afterwards  appointed,  instead  of  the  fund 
being  a  substitution  for  moneys  which  would  have  been  payable  at 
the  settlor's  death  under  policies  of  assurance  :  for  it  appears  from  Hoi' 
Umay  v.  ClarksoUj  that  in  that  case  the  settlor,  after  the  death  of  the 
wife,  might  have  required  immediate  payment  to  be  made  to  himself. 

As  the  case  stands,  however,  it  has  been  contended  that  the  court 
cannot  determine  to  whom  the  fund  belongs  till  the  death  of  the 
settlor,  the  time  when  the  money  would  have  been  receivable  if  the 
covenant  in  the  settlement  had  been  fulfilled  by  keeping  up  the  poli- 
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cies.  As  regards  the  children,  I  think  they  mast  be  placed  in  a  posi- 
tion, in  relation  to  this  fund,  as  nearly  approaching  their  position  with 
regard  to  the  original  fund  as  may  be.  This  might  be  very  impor* 
tant  to  them,  as  it  is  possible,  that,  before  the  death  of  the  settlor, 
he  might  pay  all  his  creditors  in  full,  and  in  that  case  the  children 
might  become  entitled  to  the  fund,  as  they  might  have  been  en- 
titled to  the  original  fimd.  It  is  proper,  therefore,  to  consider  what 
would  have  been  the  position  of  the  children,  even  as  regards  the 
original  fund.  The  policies  might,  after  the  appointment,  have  been 
sold  by  the  settlor  as  part  of  his  personal  estate,  and  what  he  might 
sell  the  assignees  would  be  enabled  to  claim.  The  children  have 
no  interest  entitling  them  to  resist  the  claim  of  the  assignees.  In 
the  first  place,  the  children  have  no  such  interest  under  the  limita- 
tion to  them  in  default  of  appointment.  They  never  had  a  vested 
interest  under  that  limitation,  inasmuch  as  the  very  subject  of  the 
settlement  was  necessarily  a  thing  only  existing  inchoately,  and  even 
the  executory  interest  which  they  took  under  the  limitation  in  default 
of  appointment  was  annihilated  by  the  appointment  Nor  have  the 
children  such  an  interest  as  I  have  before  mentioned  as  next  of  kin  of 
the  settlor,  irrespective  of  any  limitation  in  the  settlement.  Regarded 
in  this  light,  their  claim  as  next  of  kin  is  a  mere  hope  or  chance  of 
succession.  In  this  respect  they  have  only  a  possibility,  or  less  than 
what  is  technically  termed  a  legal  possibility,  of  an  interest  derivable 
through  their  father,  and  not  an  interest  capable  of  being  set  up  as  an 
independent  interest.  Nor  have  they  an  interest  as  next  of  kin  under 
the  settlement  by  means  of  the  appointment  itself. 

It  may  be  urged,  indeed,  that  the  effect  of  the  appointment,  as  re- 
gards the  destination  of  the  property,  is  to  give  the  original  fund  to 
such  person  or  persons  as  shall  be  entitled  to  the  settlor's  personal 
estate  at  his  death,  either  under  his  will  or  under  the  Statutes  of  Dis- 
tribution, as  the  case  may  be :  that  the  children  are  of  the  class  so 
contingently  entitled :  that  they  have  an  interest  under  a  limitation, 
as  opposed  to  that  mere  hope  or  chance  of  succession  which  they  have 
as  next  of  kin  in  respect  of  the  general  personalty  of  their  father, 
independent  of  any  limitation:  that  the  subject  of  that  hope  or  chance 
has  only  an  ideal  potential  existence ;  for  whether  the  father  will  have 
any  general  personalty  at  the  time  of  his  death  is  a  matter  of  perfect 
uncertainty,  and  no  act  is  done  to  secure  the  existence  of  such  per- 
sonalty, nor  is  any  act  done  to  confer  upon  them  an  interest  in  such 
personalty,  even  if  it  should  exist.  But  it  may  be  said,  that  the  origi- 
nal fund  in  question  has  an  actual  though  only  an  inchoate  existence, 
and  not  a  mere  ideal  potential  existence :  that  an  act  has  been  done 
to  secure  its  existence :  that  it  inchoately  exists  as  a  fund  tied  up  till 
his  death,  and  then,  at  least,  if  the  policies  are  not  before  vacated,  the 
fund  will  certainly  form  part  of  his  personal  estate  by  virtue  of  an 
express  limitation,  and  the  children  will  take  if  they  survive,  unless 
the  property  shall  by  will  be  given  away  from  them :  that  though  they 
have  no  vested  interest,  yet  their  interest  is  as  certain  to  take  effect  in 
possession  as  that  of  the  appointees  under  a  revocable  deed,  except  so 
far  as  the  UabUity  to  the  debts  of  the  intestate  is  concerned,  a  lia- 
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bility  which  does  not  prevent  a  legatee  from  having  even  a  vested 
interest,  and  therefore  cannot  prevent  the  next  of  kin,  in  a  case  of  this 
kind,  from  taking  an  interest:  and  that,  in  such  cases,  the  children, 
long  before  the  existence  of  the  claim  of  creditors,  may  have  ventured 
to  marry  and  have  founded  families  in  dependence  upon  an  interest 
like  this. 

These  arguments,  however,  do  not,  nor  does  any  other  which  has 
been  suggested,  or  which  occurs  to  me,  show  that  the  children  take 
any  interest,  technically  and  properly  speaking,  under  the  appoint- 
ment The  fact  is,  that  the  effect  of  the  appointment  is  to  add  the 
money  to  the  husband's  estate,  in  the  first  instance,  in  the  hands  of 
his  executors  or  administrators ;  and  when  in  the  hands  of  his  execu- 
tors or  administrators,  it  then  becomes  subject  to  the  operation  of  any 
testamentary  disposition  of  it,  or,  in  default  of  that,  to  the  operation 
of  the  statutes  of  distribution.  The  persons  who  take  it  beneficially 
do  not  take  as  purchasers  under  the  instrument,  but  the  property 
becomes  added  to  his  personal  estate.  They  are  not,  like  the  objects 
of  limitation,  particularly  designated  by  that  instrument.  They  have 
only  the  hope  or  chance,  whatever  it  may  amount  to,  of  becoming 
entitled  to  the  property,  or  some  part  of  it,  not  under  that  instrument, 
but  under  the  will  or  intestacy,  as  the  case  may  be.  The  children, 
then,  having  no  interest,  properly  speaking,  under  the  settlement  or 
the  appointment,  the  husband,  after  the  death  of  the  wife,  could  have 
sold  the  policy  to  the  insurance  office,  or  the  assignees  might  have 
sold  it,  and  would  have  been  entitled  to  the  proceeds.  But,  in  fact, 
it  has  been  sold,  and  consequently  they  are  entitled  to  the  fund  which 
has  arisen  from  the  sale  who  are  now  entitled  to  the  settlor's  interest. 
The  order  of  the  Vice-Chancellor  must,  therefore,  be  discharged,  with 
costs,  and  the  fund  must  be  carried  over  to  the  account  of  the  estate 
of  Roderick  Mackenzie,  with  liberty  to  apply.  I  cannot  at  present 
make  any  order  for  payment  of  the  fund  to  either  the  insolvent 
assignee  or  the  assignees  in  bankruptcy;  it  must  be  carried  over, 
subject  to  the  further  order  of  the  court.  I  think  the  case  was  not 
conducted  with  bonafides^  for  it  might  have  been  disposed  of  without 
the  court  having  ever  known  any  thing  about  the  insolvency  of  Rode- 
rick Mackenzie  but  for  the  second  petition. 
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A  contnct  br  tibe  owner  of  one  nndiTided  moietr  of  a  coUieiy,  for  a  leaae  of  the  whole 
colliery,  wul  not  (in  the  absence  of  firand  or  ooUnsion)  be  decreed  to  be  epedalljr  carried 
out  as  to  his  own  moiety,  either  with  or  without  compensation. 

SemhU,  in  such  a  case  the  parties  will  be  left  to  damages  at  law. 

This  was  an  appeal  from  Wigram,  V.  C,  (judgment  delivered 
Febroary  6, 1850,  not  reported,)  dismissing  with  costs  the  plaintiff's 
bill  for  a  specific  performance  of  an  alleged  agreement  The  facts 
were,  that  Griffith  and  Jenkins  were  seized,  as  tenants  in  common  in 
fee,  in  undivided  moieties  of  certain  mines  and  beds  of  coal,  ironstone, 
fireclay,  and  other  minerals,  beneath  the  farms  of  Lletty  Brongy  and 
Gelly  Eblig ;  and  in  1842,  David  Rees  was  employed  in  exploring  the 
minerals  with  a  view  to  their  being  let  on  lease,  or  to  their  beinfi^ 
worked  by  Griffith  himself.  In  this  state  of  things  Griffith  wrote  and 
sent  to  Rees  a  letter,  which  was  produced  and  marked  C,  and  was  in 
the  foUowing  terms : — 

"April  15,  184a. 

^  Dear  Sir,  —  As  to  the  coal  at  Lletty  Brongy,  I  beg  to  say,  that  I 
am  still  of  tiie  same  mind  as  to  the  leUing,  and  to  you  as  the  lessee, 
on  the  terms  we  advanced,  and  which  we  both  coincided  in,  which 
terms  are  stated  in  the  agreement  in  Mr.  Cuthbertson's  hands,  and  the 
term  to  commence  firom  May  next 

<<  I  ami  dear  Sir, 

"  Very  truly  yours, 

«  T.  A.  D.  Griffith." 

The  interest,  whatever  it  was,  which  Rees  thus  acquired^  he  assigned 
to  the  present  plaintiff,  Sir  Robert  Price.  There  was  a  dispute  as  to 
the  document  referred  to  in  the  above  letter  as  "the  agreement  in  Mr. 
Cuthbertson's  hands;"  the  plaintiff  insisting  that  it  was  a  document 
produced  as  an  exhibit  marked  A  which  was  so  referred  to,  the  terms 
of  which,  as  the  judgment  was  based  on  the  ambiguity  of  the  docu- 
ment as  one  of  the  grounds,  we  subjoin. 

Exhibit  marked  A. 

"  Terms  proposed  by  Mr.  David  Rees  for  letting  and  taking  of  coals^ 
&c,  at  L.  and  B.  Lessors  to  grant  term  of  ninety-nine  years,  to  com- 
mence from  1st  Mav,  1843.  K  worked  as  a  county  colliery,  without 
a  road,  rent  to  be  20/  per  annum.  If  used  for  exportation  or  manu- 
factories, or  if  sold  to  manufacturers,  rent  to  be  lOO/L  per  annum,  with 
stated  royalty.  Royalty  to  be  6(L  per  ton  on  all  minerals.  If  mine- 
rals from  other  lands  th^  the  said  farms  be  carried  over  the  said 
farms,  rent  to  be  lOOL  per  annum,  whether  the  minerals  on  the  said 
farms  are  worked  or  not.  Lessees  to  have  the  power  of  discontinuinff 
the  said  lease  by  twelve  months'  notice,  such  notice  to  commence  and 
be  given  on  the  first  day  of  some  May  ensuing.  That  lessees  shall 
supply  lessors,  and  all  tenants  of  lessors  on  the  site  of  working,  with 
coal  tor  their  purposes,  and  for  the  purposes  of  the  land  they  shall  hold 
of  the  said  lessors,  bee  of  all  expense,  save  and  except  the  expense  of 
working  the  said  coaL" 
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There  were  other  clauses  as  to  the  powers  of  felling  timber,  making 
roads,  &c.;  but  no  ambiguities  seemed  to  present  themselves  to  the 
minds  of  their  Lordships  on  any  other  parts  of  the  document  A, 
except  the  parts  above  set  out  The  defendant,  Griffith,  insbted  by 
his  answer,  and  it  was  in  fact  proved,  that  this  document  A  was  de- 
delivered  to  Cuthbertson,  not  by  Griffith,  but  by  Rees  himself,  and 
returned  to  Rees  by  Cuthbertson,  who  was  the  family  solicitor  of 
Jenkins,  and  usually  employed  by  Griffith,  though  he  occasionally 
employed  another  adviser.  It  will  be  observed  that  the  letter  of  the 
15th  April,  1843,  above  quoted,  includes,  in  terms  only,  the  "  coal  at 
Lletty  Brongy ;"  whereas  the  document  A  extends  to  the  coal,  &c., 
not  under  Lletty  Brongy  only,  but  also  under  Gelly  Eblig.  There 
was  another  document,  at  that  time  in  Mr.  Cuthbertson's  hands,  abo 
produced  as  an  exhibit,  and  marked  Z,  which  likewise  answered  the 
general  description,  in  the  letter,  of  an  agreement,  or  rather  minutes 
of  a  proposal,  for  a  lease  of  the  coals  and  other  minerals,  the  terms  of 
which  differed  in  some  respects  from  the  terms  in  paper  A,  chiejfly  in 
that  it  included  the  coals  and  minerals  under  Lletty  Brongy  only. 
To  explain  this  difference  it  was  stated  that  all  the  coal  was  called 
"  Lletty  Brongy  coal;"  but  of  this  there  was  no  evidence.  The  plain- 
tiff. Sir  Robert  Price,  being  unable,  after  a  long  correspondence,  to 
obtain  a  lease  under  this  alleged  contract,  filed  the  present  bill.  It 
was  alleged,  and  not  denied,  that  since  the  date  of  the  letter  in  ques- 
tion a  very  valuable  seam  of  iron  (known  as  the  <<Blackband")  had 
been  discovered  under  the  lands  in  question ;  but,  except  so  far  as 
such  an  allegation  might  insinuate  an  undue  desire  in  the  defendant 
to  start  from  his  agreement,  there  was  no  charge  of  fraud  or  collusion 
between  Griffith  and  Jenkins,  or  at  all.  Wigram,  V.  C,  dismissed 
the  bill,  with  costs,  on  the  ground  that  there  was  no  evidence  to  prove 
that  paper  A  was  the  document  referred  to  in  Griffith's  letter  to  Rees 
of  the  15th  April,  1843,  or  to  show  what  that  document  was.  From 
this  decree  the  plaintiff  now  appealed. 

Jtolt  and  Hislop  Clarke,  for  the  appellant  There  is  an  attempt  to 
perplex  the  case  by  producing  various  exhibits  of  agreements  and  pro- 
posals, many  of  them  copies  of  each  other,  which  may  at  once  be  set 
aside.  Cuthbertson,  who  was  the  family  solicitor  of  both  Griffith  and 
Jenkins,  actually  prepared  a  draft-lease  from  Griffith  and  Jenkins  to 
Rees,  in  conformity  with  the  exhibit  A,  which  was  the  document 
referred  to  in  the  letter  of  the  15th  April,  1843. 

Knight  Bruce,  L.  J,  There  is  no  evidence  that  Jenkins  ever  sign- 
ed any  agreement  to  demise  these  mines.  Th^  contract,  if  any  ap- 
pears to  have  been  entered  into  by  Griffith  alone,  the  owner  of  one 
undivided  moiety.  Can  we  decree  a  specific  performance  of  such  an 
agreement  ?  In  Netthorpe  v.  Holffate,  1  Coll.  203,  which  was  before 
me,  there  was  tenant  for  life  and  remainder-man.  The  remainder-man 
contracted  to  sell  the  fee,  but  the  tenant  for  life  refused  to  concur.  I 
thought  there  was  evidence  that  the  tenant  for  life  so  refused  at  the 
instigation  of  the  remainder-man,  and  I  decreed  a  specific  performancCi 
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with  a  compensation  for  the  life  interest,  which  conld  not  be  got  in. 
Here  you  have  a  contract  by  Griffith  for  a  lease  of  the  whole  collieryi 
he  having  onlv  an  andivided  moiety.  He  may  have  honestly  thought 
that  Miss  Jenkins  would  accede  to  the  contract  How  can  you  have 
a  lease  of  an  andivided  moiety  ?  Is  not  this  a  case  for  an  action,  if 
you  are  damaged  ?  Mr.  Palmer,  what  is  the  theory  on  the  part  of 
Griffith,  assuming,  for  the  sake  of  argument,  that  the  contract  was 
entered  into  ? 

J.  Mnde  Palmer j  for  the  respondent,  Griffith.  If  Griffith  had  en* 
tered  into  a  contract,  he,  perhaps,  might  have  expected  Miss  Jenkins 
would  join  in  it. 

Knight  Bruce,  L.  J.  Then  there  are  various  stipulationsy  as  to 
timber,  roads,  &c.,  which  must  be  most  materially  modified.  The 
view  does  not  appear  to  have  been  taken  by  either  side,  whether,  ad- 
mitting  this  agi^^ment  to  have  been  entered  into,  it  is  not  an  a^ 
ment  which  cannot  usefully  be  carried  out,  and  of  which,  therefore,  a 
court  of  equity  will  not  decree  a  specific  performance. 

BoUy  in  continuation.  But  he  puts  his  case  on  this,  that  he  never 
entered  into  any  agreement :  he  does  not  rely  upon  its  being  an  un* 
reasonable  arrangement.  If  he  had  admitted  the  agreement,  we  might 
have  had  an  opportunity  of  giving  evidence  against  the  view  now  put 
forward,  and  might  perhaps  have  shown  such  a  state  of  things  as  were 
shown  in  NeWiorpe  v.  Holga^e* 

Knight  Bruce,  L.  J.  If  a  lease  be  granted  by  both  lessors,  there 
would  be  no  impediment  to  the  exercise  of  all  the  powers  and  provi- 
sions which  might  be  inserted  in  the  lease.  But  if  a  lease  be  made 
by  the  owner  of  one  undivided  moiety,  then  impediments  may  arise 
which  will  really  and  materially  interfere  with  the  rights  and  enjoy^ 
ment  of  the  non-leasing  tenant  m  common,  as  well  as  of  the  lessee* 
It  is  an  importantly  different  transaction. 

RoU  refexred  to  MorUock  v.  BuUefj  10  Yes.  292.  At  all  events,  the 
bill  ought  not  to  have  been  dismissed,  with  costs. 

Knight  Bruce,  L.  J.  What  is  the  meaning  of  this  document  A, 
supposing  it  to  be  the  document  in  question  ?  What  is  the  meaning 
of  "  coals,  &c.?"  What  are  the  "minerals"  here  spoken  of?  The 
obligation  to  provide  coals  for  the  lessors  and  their  tenants  on  the 
site  of  the  colliery  seems  very  indefinite  and  ambiguous. 

Bali.  "  Coals,  &c.,"  means  all  minerals — coals,  iron,  stone,  fire- 
clay —  every  thing.  All  the  terms  in  this  agreement  are  quite  intelli* 
gible  to  persons  of  local  experience. 

W.  JERslcp  Clarke  with  EolL 
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Malins  and  /  Hinde  Palmer^  for  tiie  respondent^  were  not  called  on. 

Knight  Bruce,  L.  J.  The  first  question  here  is,  whether  the  docn* 
ments  A  and  C,  (the  letter  of  April  15, 1843,)  taken  together,  com- 
prise a  perfect  agreement,  capable  of  being  oamed  out  by  a  decree 
of  this  court  for  specific  performance.  To  the  a&mative  of  that  pro* 
position  there  are  several  objections.  In  the  first  place,  I  am  not 
satisfied,  speaking  for  myself  alone,  that  the  subject-matter  of  the 
contract  is  sufficiently  stated.  I  am  not  satisfied  what  it  was  which 
was  intended  to  be  included  in  the  term  "  coals,  &c/'  There  is  no 
evidence  to  show  ^- and  perhaps  such  evidence  would  be  difficult  to 
^et— what  this  "  &c."  includes,  or  what  it  does  not  include.  In  the 
next  place,  I  am  not  satisfied  that  the  other  terms  of  the  alleged 
agreement  are  completely  intelligible,  or  such  as  could  be  compeUed 
to  be  carried  into  execution.  Sut,  assuming  that  papers  A  and  C 
comprise  all  that  is  necessary  for  constituting  a  binding  contract,  the 
question  remcdns,  are  tiiey  to  be  acceded  to,  inasmuch  as  they  are  not 
signed,  but  only  proposed  to  David  Rees  as  the  conditions  upon  which 
the  coal-mines  were  to  be  let?  The  absence  of  a  signed  agreement 
was  endeavored  to  be  overcome  by  the  letter  C.  [His  Lordship  read 
the  letter  of  the  15th  April,  1843,  aJready  set  out,  remarking  that  it 
only  referred  to  the  coal  at  one  of  the  two  places  named  in  paper  A.] 
The  ^  agreement  referred  to  in  the  letter  is  alleged  to  be  the  docu- 
ment marked  A,  which,  I  may  remark,  is  no  agreement  at  all.  How- 
ever, it  might  perhaps  be  too  strict  criticism  to  decide  on  the  absence 
of  identity  merely  on  such  grounds.  It  is  a  more  important  observa- 
tion, that  there  were  two  papers  (A  and  Z)  in  Mr.  Cuthbertson's 
office,  each  of  which  might,  with  equal  propriety,  if  with  propriety  at 
all,  answer  the  description  in  this  letter.  It  is,  therefore,  unnecessary 
further  to  examine  what  is  the  meaning  of  the  paper  marked  A,  since 
we  cannot  assume  that  it  was  the  document  referred  to  as  ^  the  agree- 
ment in  Mr.  Cuthbertson's  hands,"  because  of  the  uncertainty  thus 
introduced. 

It  becomes  also  unnecessary  to  consider  the  question  arising  under 
the  Statute  of  Frauds.  I  may,  however,  observe,  that  the  benefit  of 
the  statute  is  claimed  by  the  answer ;  and  there  was  no  part  perform- 
ance to  take  the  case  out  of  the  statute,  since  the  possession,  such  as 
it  was,  of  Rees,  in  1842-43,  was  prior  to  and  independent  of  the 
agreement  now  attempted  to  be  set  up.  But  this  is  not  the  whole 
case  against  the  plaintiff.  This  colliery  belongs  to  two  persons,  in 
undivided  moieties.  The  plaintiff  filed  his  bill  against  them  both, 
alleging  that  the  contract  was  binding  against  both ;  but  by  an  alter- 
native prayer  he  prayed  relief  against  one,  if  he  should  fail  to  establish 
his  claim  against  the  two.  The  bill  was  afterwards  dismissed  against 
Mary  Jenkins,  leaving  only  the  owner  of  the  other  share.  But  the 
owner  of  the  other  share  never  meant  to  contract  for  one  share  alone ; 
if  he  intended  to  contract  at  all,  he  intended  to  contract  for  a  lease 
of  the  whole  colliery.  I  can  conceive  cases  where  a  person,  who  has 
contracted  to  convey  more  than  it  is  in  his  power  to  convey,  ought 
to  be  decreed  to  convey  what  he  can,  either  with  or  without  making 
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compensation  to  the  vendee  for  jmch  part  of  the  subject-matter  of  the 
contract  as  the  vendor  is  unable  to  convey.  A  lease  of  an  undivided 
moiety  of  a  colliery  is  a  very  different  ttung  from  a  lease  of  a  whole 
colliery ;  and  here  there  is  no  ground  of  impropriety  or  misrepresent- 
ation,  as  by  holding  himself  out  as  capable  of  contracting  for  the  wholey 
or  in  fact  any  other  cround  for  enabling  the  court  to  act  against  the 
owner  of  one  undivided  share.  The  question  remains  as  to  the  costs 
of  this  appeal ;  and  complaints  have  been  made  of  the  defence.  There 
are  numerous  cases  in  which,  the  plaintiff's  case  failing,  it  does  not 
fail  with  all  costs ;  but  there  the  course  of  the  plaintiff  ought  to  be 
clear.  Here  there  is  no  case  whatever  against  the  defendant ;  and 
the  plaintiff  cannot  complain  if  a  defendant,  who  ought  never  to  have 
been  summoned,  defend  himself  in  more  ways  than  one.  There  is 
nothing  here  for  dividing  or  giving  less  than  the  whole  costs.  There 
was  never  any  pretence  for  filing  the  bill  at  alL 

liORD  Cranworth,  L.  J.  I  am  of  the  same  opinion.  The  Vice- 
Chancellor  seems  to  have  gone  on  the  ground  that  there  was  no 
agreement  capable  of  being  enforced.  The  agreement  relied  on  is, 
in  two  respects,  deficient.  I  am  not  satisfied  what  that  paper  is 
which  is  referred  to  in  the  letter  of  the  15th  April,  1843,  as  '^  the 
agreement  in  Mr.  Cuthbertson's  hands;"  and  if  the  document  A  be 
that  paper,  I  am  of  opinion  thp.t  the  terms  of  it  are  too  ambiguous 
for  this  court  to  carry  out  The  appeal  must  be  dismissed,  with 
costs. 


Whitb  v.  Smith.* 

Jnlj  24,  1851. 

Fitf  —  Devise  of  Real  Estate  upon  Trust  to  be  sold'^  Devisee  takes  as 

Persofial^. 

In  1822,  a  testator,  b^  his  will  of  that  date,  deTised  his  real  estate  to  tnisftees,  upon  tmst, 
after  the  decease  of  his  wife^  to  receive  the  rents  dnring  the  life  of  his  son,  M.,  and  to  applj 
the  same  for  his  benefit  daring  his  life ;  and  ftom  and  immediately  after  the  decease  of  hia 
said  son,  npon  trust  to  sell,  and  the  net  proceeds  of  sach  sale  he  directed  to  be  ^plied  "  in 
manner  hereinafter  mentioned."  If  it  snonld  be  more  to  the  interest  of  his  estate  that  the 
said  estates,  or  any  part  thereof,  shonld  be  demised  dnring  his  son's  life,  then  ti^e  testator 
directed  the  trustees  to  demise  the  same  during  his  said  son*s  life.  Then,  after  bequeathing 
certain  l^eacies,  the  testator  directed  the  said  trustees  to  inrest  all  moneys  due  to  nim,  and 
all  other  his  moneys,  and  to  tapplj  the  income  of  his  capital  stodk  or  fund  for  the  mainte- 
nance of  his  said  son's  children,  and,  on  their  sereially  attaining  twenty-one,  to  par,  assign, 
transfer,  and  ^^  conrey  the  aforesaid  capital  stock  or  fond,  estate,  and  effi^  "  to  such  children ; 
and  in  case  they  should  all  die  under  aee,  and  without  leaTing  issue,  iq>on  the  further  tmsta 
therein  mentioned.  The  testator  died  in  1824.  His  widow  died  in  1834.  M^  tiie  son, 
died  in  1850,  a  bachelor :  — 

Sddj  that  the  trust  for  sale  was  absolute,  and  the  property  must  be  considered  as  personalty, 
and  the  son  of  the  testator,  in  the  events  that  nad  happened,  took  it  as  personalty,  if  ha 
took  it  ataU,  as  heir  of  the  testator. 


1 16  Jar.  1098. 
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But  qnere,  whether  the  «ft  over  on  failnxe  of  itsma  of  the  eon  did  not  take  effect ;  and  qnm 
also  whether  any  benraicial  mterest  in  the  prodnoe  of  the  real  estate  wae  given  by  the  wUl 
after  the  death  of  the  son  1 

A  QUESTION  arose  in  this  case  on  the  construction  of  the  following 
will :  —  The  will  of  Moses  Banks,  dated  the  24th  June,  1822,  after 
making  certain  specific  devises  and  bequests,  proceeded  as  follows : 
— "  I  give  and  devise  my  said  freehold  estates,  and  the  fee-simple 
and  inheritance  thereof,  unto  my  Mends  Mr.  George  Osborne  and 
Mi.  Thomas  Caldwell,  and  their  heirs,  upon  this  special  trust  and 
confidence,  nevertheless,  that  they,  my  said  trustees,  do  and  shall, 
from  and  after  the  decease  of  my  said  wife,  receive  the  rents,  issues, 
and  profits  during  the  natural  life  of  my  dear  son,  Moses  Banks,  and 
pay  over  or  otherwise  apply  the  same  unto  and  for  the  benefit  of  my 
said  son  during  the  term  oi  tus  natural  life,  as  the  same  shall  become 
from  time  to  tune  due  and  payable,  and  not  by  way  of  anticipation ; 
or  otherwise  permit  my  son  to  occupy  the  same  premises,  or  any  part 
thereof,  during  his  freewill  and  pleasure ;  and  from  and  immediately 
after  the  decease  of  my  scdd  son,  upon  further  trust  that  they,  my 
said  trustees,  do  and  shall  make  sale  or  dispose  of  the  said  estates, 
and  the  fee-simple  thereof  respectively,  either  by  public  sale  or  pri- 
vate contract,  and  in  one  or  more  lots,  as  shall  to  my  said  trustees 
appear  respectively  to  be  most  expedient,  and  the  net  proceeds  to 
arise  by  such  sale  I  direct  to  be  applied  and  disposed  of  by  my  said 
trustees  in  manner  hereinafter  mentioned ;  and  if  it  shall  be  more  to 
the  interest  of  my  estate  that  the  said  freehold  estates,  or  any  part 
thereof^  should  be  demised  by  lease  during  my  son's  natural  life,  and 
he  shall  not  choose  to  reside  in  or  occupy  the  same,  then  I  hereby 
direct  my  said  trustees  to  demise  in  the  usual  way  the  said  premises, 
or  any  part  thereof,  during  my  said  son's  life,  so  as  that  the  lessee 
covenants  to  repair,  abd  the  best  yearly  rent  to  be  reserved."  Then 
followed  the  usual  receipt  clause ;  and  after  bequeathing  certain  pe« 
cuniary  legacies,  the  testator  directed  the  investment  of  all  moneys 
due  to  him,  and  all  other  his  moneys,  in  the  public  funds  or  on  go- 
vernment securities.  The  testator  directed  the  trustees  of  his  vHU, 
after  the  decease  of  his  said  son,  to  apply  the  income  from  the  testa- 
tor's capital  stock,  or  fund  for  the  maintenance  of  his  son's  children, 
and,  upon  their  severally  attaining  their  ages  of  twenty-one  years,  to 
pay,  assign,  transfer,  and  ^  convey  the  aforesaid  capital  stock  or  fund, 
estate,  and  efiects"  to  such  children ;  and  in  case  all  his  son's  child- 
ren should  die  under  age,  and  without  leaving  issue,  upon  the  fur- 
ther trusts  thereinafter  mentioned.  The  testator  died  in  1824,  and 
his  widow  died  in  1834.  Moses  the  son  died  in  1850,  without  ever 
having  been  married.  The  real  estate  had  not  been  sold,  and  the 
question  was  as  to  the  beneficial  title  to  the  real  estate. 


'.  M  Jametj  for  the  plainti£ 
J.  Parker^  Collins^  W.  Taylorf  and  Fanef  for  the  defendants. 
The  cases  cited  were*-^£Me4  v.  Claxtonti  Mad.  484;  Davet^c^ 
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y.  Chttman^  12  Sim.  610 ;  FUch  v.  Webery  6  Hare,  145 ;  and  Sewell 
y.  Denny ^  10  Beav.  815. 

Enioht  Bruce,  V.  C,  said  tiiat  it  might  possibly  be  a  question 
whether,  even  in  the  events  which  had  happened,  the  beneficial  in- 
terest in  the  produce  of  the  real  estate  was  not  given  by  the  will; 
and  also  whether,  even  if  the  testator's  son  had  left  issue,  the  bene- 
ficial interest  would  have  been  given  bv  the  wilL  His  honor,  how- 
ever, thought  it  unnecessary  to  decide  either  of  those  questions.  The 
effect  of  the  will  was  to  give  the  real  estate  to  the  testator's  vidfe  for 
life,  remainder  to  bis  son  for  life,  and  then  ^<  upon  further  trust,"  &c 
[See  above.]  The  trust  for  sale  was  absolute  and  unconditionaL 
That  disposition,  subject  to  the  life  interests  of  the  wife  and  the  son, 
converted  the  estate  into  personalty.  It  was  competent  to  the  son, 
during  his  life,  to  say,  ^^  If  I  do  not  leave  issue,  there  shall  not  be  a 
sale."  He  had  not  said  this.  His  honor's  opinion  was,  that  if  the 
son  took  any  thing  as  heir,  he  took  it  as  personalty ;  the  question  then 
was  between  his  real  and  personal  representatives. 

W.  M  Tames  requested  his  honor  to  decide  tius  question  witiiout 
argument 

Knight  Bruce,  V.  C,  wished  rather  that  the  parties  should  ar- 
range the  distribution  between  themselves,  as  he  thought  the  mean- 
ing of  the  words  '*  in  manner  hereinafter  mentioned  "  very  doubtfoL 

A  decree  was  accordingly  made  by  arrangement. 


Blioh  v.  Tredoett.i 

Norember  17,  and  25, 1851. 

Practice  —  Next  Friend -^  Costs. 

A  bill  was  filed  by  a  married  woman  ooncermng  her  separate  property,  in  the  name  of  a  next 
firiend,  who  had  died  two  days  before  the  bfllwas  filed.  Abont  fifteen  months  afterwards 
her  solicitor  snbstitated  B.  as  her  next  friend,  withont  his  knowled^.  A  year  later  the 
bill  was  dismissed  for  want  of  jproeecntion,  and  costs.  Notice  of  wis  motion  to  dismiss 
the  bin  was  seiyed  on  the  plaintiff's  agent,  and  by  him  sent  by  post  to  B.,  but  not  in  time 
to  enable  him  to  appear  on  the  motion.  This  was  the  first  intimation  that  B.  receiyed  of 
the  existence  of  the  suit  The  solicitor  of  the  married  woman  had  become  insolyent,  and 
had  absconded  to  America.  B.  moyed,  witl^oat  serving  the  solicitor  personally,  or  by  snb- 
stitntion,  with  notice  of  the  motion,  to  yary  the  order  cusmissing  the  bill  with  costs,  by  oi^ 
dering  that  the  solicitor  should  pay  ^  costs.    This  motion  was  refosed,  with  costs. 

A  next  friend,  snbstitated  for  one  who  has  nreyionsly  died,  is  liable  for  all  the  costs  from  the 
commencement  of  the  suit,  and  not  only  for  such  as  have  been  incnxred  during  the  time  his 
name  has  been  on  tiie  record. 

Ssm&2e,  a  next  friend,  appointed  withont  his  own  knowledge,  is  liable,  as  between  himself  and 
the  defendants,  to  all  the  costs  of  the  snit,  and  has  a  remedy  against  the  solicitor  who  i^ 
pointed  him. 

1 19  Jtxr.  1101. 
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This  was  a  motion,  on  behalf  of  the  next  Mend  of  the  plaintifi^  a 
married  woman,  to  dismiss  the  bill,  and  to  make  the  solicitor  who 
filed  it  pay  the  costs  of  the  suit  In  the  early  part  of  the  present 
term  some  of  the  defendants  in  the  suit  had  obtained  an  order  to 
dismiss  the  biU,  with  costs,  for  want  of  prosecution.  This  order  had 
not  been  drawn  up,  and  it  was  now  sought  to  vary  it  as  above  stated, 
by  making  the  solicitor  pay  these  costs.  The  bill  was  by  a  married 
woman  suing  in  the  name  of  Baker  as  her  next  friend,  concerning 
her  separate  estate.  The  solicitor  had  named  Baker  as  next  friend 
without  his  authority  or  knowledge,  in  the  place  of  a  former  next 
fiiend,  who  had  died  on  the  7th  May,  1849,  two  days  before  the  bill 
was  filed.  Baker^s  name  was  not  upon  the  record,  however,  until 
August,  1850.  The  first  intimation  that  Baker  had  of  the  suit  was 
a  notice  of  the  motion  for  an  order  to  dismiss  the  bill,  with  costs. 
This  notice  was  served  on  the  plaintifTs  agent,  and  by  him  sent  by 
post  to  Baker,  who  was  then  in  the  country.  Baker  did  not  receive 
it  in  time  to  appear  when  the  motion  came  on,  and  in  his  absence 
.  the  bill  was  dismissed,  with  costs,  which  Baker  of  course  was  liable 
to  pay.  The  solicitor  of  the  plaintiff,  who  named  Baker  as  next 
friend,  had  become  insolvent,  and  had  absconded  to  America.  He 
had  not  been  served  personally,  or  by  substitution,  with  notice  of  this 
motion. 

Karslake,  for  the  motion,  said  that  the  order  dismissing  the  bill  had 
been  irregularly  obtained ;  the  next  friend  should  have  been  served 
personally  with  notice  of  the  motion  to  dismiss  the  bill,  and  should 
nave  had  an  opportuni^  of  appearins;  personally.  Tarbuck  v.  Wood" 
cock^  6.  Beav.  581.  The  agent  only  of  the  married  woman,  the 
plaintiff,  had  been  served. 

rSir  J.  Parker,  V.  C.  The  order  dismissing  the  bill  is  a  regular 
oraer.] 

He  asked  that  the  order  should  be  discharged  or  varied  as  to  the 
payment  of  costs,  or  that  the  next  friend  should  be  indenmified  by  the 
solicitor. 

[Sir  J.  Parker,  V.  C.  If  you  ask  that  the  solicitor  should  pay  the 
costs,  you  should  have  served  him ;  that  you  have  not  done.  You  must 
obtain  an  order  for  substituted  service  on  his  agent,  and  this  motion 
must  stand  over.] 

The  next  friend  is  entitled  to  be  served  personally  before  that  order 
is  drawn  up. 

[Sir  J.  Parker,  V.  C.  If  the  order  is  an  order  at  aU,  it  is  as  good 
as  it  can  be  made.] 

The  next  friend  ought  not  to  be  made  to  pay  costs,  as  he  cannot 
recover  them  from  the  solicitor,  who  has  absconded.  Ward  v.  Ward^ 
6  Beav.  251 ;  Wade  v.  Stanley,  IJ.  &  W.  674;  Hood  v.  PhiUips,  6  Beav. 
176 ;  TcAbemor  v.  Tabbemor.  2  Kee.  679 ;  Barlee  v.  Barlee,  1  Sim. 
&  S.  100. 

[Sir  J.  Parker,  V.  C.  The  next  friend  is  not  relieved  from  payment 
of  the  costs  in  that  case;  he  only  loses  his  remedy  against  the  solicitor 
who  named  him.  (His  honor  referred  to  Dumas  v.  DtUen$,  1  Ve& 
jun.  196.)1 
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A  harder  case  could  scarcely  be  imagined  than  that  a  man's  name 
should  be  thus  used  without  his  knowledcfe,  and  that  he  should  be  ex- 
posed to  an  indefinite  liability,  which  he  has  no  means  in  the  world  of 
preventing  or  evading. 

(a  HaU  and  BateSj  for  the  defendants,  said  that  the  law  was  clear 
in  the  cases  cited,  that  the  next  friend  must  pay  the  costs,  and  have 
his  remedy  over  against  the  solicitor. 

Karslakej  in  reply,  said  that  the  rule  seemed  extraordinary  and  un- 
intelligible, but  he  must  admit  that  the  cases  seemed  to  lay  down 
that  rule.  However,  he  insisted  that  he  was  entitled  to  have  the  order 
varied,  to  the  extent  of  limiting  the  liability  of  Baker  to  the  period 
during  which  his  name  had  been  on  the  record.  The  separate  estate 
of  the  married  woman,  who  was  the  real  plaintifT,  should  be  made 
liable  for  these  costs.  The  suit  being  with  her  privity,  she  was  more 
properly  liable  than  thb  next  friend  to  pay  the  costs  of  it. 

Sir  J.  Parker,  V.  C,  said  the  practice  of  the  court  was  quite  clears 
and  there  was  no  reason  why  Mr.  Baker  should  be  relieved  from  his 
Kability  as  between  him  and  the  defendants.  The  cases  which  had 
been  referred  to  went  to  this  length — that  though  the  solicitor  had 
improperly  used  the  name,  and  though  he  was  liable  to  indemnify 
the  person  whose  name  he  had  made  use  of,  yet  that  circumstance 
did  not  interfere  with  the  right  of  the  defendants  to  look  to  the  next 
friend  for  payment  of  costs.  In  the  case  of  Dundas  v.  Dutens^  Sir 
Thomas  Dundas  made  an  affidavit  that  his  name  had  been  inserted 
without  his  authority;  and  the  Lord  Chancellor  (Lord  Thurlow) 
said,  ^  K  a  man  will  do  such  a  thing  as  this  in  a  court  of  justice,  and 
bring  a  person's  name  on  the  record  without  any  authority ;  and  if  it 
is  intended,  as  in  this  case,  with  a  combination  to  bring  him  and 
Callender  forward  to  cheat  the  children,  I  ought  not  to  permit  the 
ehUdren,  or  the  estate,  or  any  one,  to  receive  any  damage."  Mr. 
Mansfield,  for  Sir  Thomas  Dundas,  insisted,  "  that  as  his  name  was 
used  without  his  authority,  he  was  not  to  pay  the  defendant's  costs ; 
but  his  name  ought  to  be  struck  out,  which,  he  said,  would  be  imme- 
diately done  at  law,  and  compared  it  to  the  case  of  forging  a  name." 
Lord  Chancellor— <*  I  doubt  whether  it  would  be  so  at  law,  and 
whether  I  can  deliver  him  from  the  costs  to  be  taxed  against  the 
plaintiffs.  I  cannot  deprive  the  defendants  of  their  right ;  they  are 
entitled  to  this  judgment  The  defendants  must  have  their  remedy 
against  the  plaintiffs,  and  this  plaintiff  against  him  who  pretended 
to  be  his  agent.  If  a  man's  name  stands  upon  the  record  down  to 
the  hearing,  which  I  can  hardly  conceive,  without  his  knowing  it,  he 
must  pay  costs,  if  the  bill  is  dismissed  with  costs.  The  case  of  forg- 
ing a  name  is  not  parallel ;  it  is  different  from  that  of  a  name  stand- 
ing on  the  record.  At  law  there  would  be  a  remedy  upon  the  record 
for  the  costs,  and  the  court  would  act  according  to  their  discretion." 
Under  these  circumstances  his  honor  was  of  opinion  that  he  could 
not  relieve  the  next  friend  from  the  liability  which  the  order  imposed 
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on  him  to  pay  the  costs.  The  next  point  made  was,  that  he  was 
appointed  next  Mend  at  a  period  subsequent  to  the  institution  of  the 
suit,  and  that  he  was  not  liable  for  the  costs  incurred  before  that 
time.  There  was,  however,  no  authority  to  show  that  it  was  the 
practice  of  the  court  to  sever  such  costs,  and  his  notion  was,  that  a 
party,  on  becoming  next  friend,  became  also  liable  to  pay  all  the 
costs  that  had  been  incurred  previously.  He  could,  therefore,  grant 
him  no  relief  in  this  respect,  and  he  was  afiraid  that  the  next  Mend 
must  pay  the  additional  costs  of  bringing  these  defendants,  on  this 
motion,  before  the  court  Then  it  was  said  that  the  plaintiff  was  a 
married  woman,  with  a  separate  estate ;  but  his  honor,  had  no  mate- 
rials before  him  to  enable  him  to  make  an  order  with  respect  to  her. 
The  solicitor  was  undoubtedly  liable,  but  as  he  had  gone  to  Ame- 
rica, an  order  for  him  to  pay  would  be  useless.  The  motion  must 
be  refused,  with  costs. 

His  Honor  ^ve  leave  to  mention  the  case  again,  if  any  authority 
could  be  found  for  limiting  the  liability  of  the  next  Mend  to  the  pe- 
riod during  which  his  name  was  on  the  record. 

November  25.  Karslake  again  mentioned  the  case,  contending 
that  the  liability  of  the  next  mend  to  costs  must  be  confined  to  the 
period  during  which  his  name  had  been  on  the  record ;  or,  at  least, 
that  he  ought  not  to  pay  the  costs  incurred  in  the  time  of  the  preced- 
ing next  Mend.  He  cited  Lady  Lawley  v.  HalpeUj  Bunb.  310,  in 
which,  on  motion  by  a  married  woman  to  change  her  next  Mend,  the 
court  hesitated,  doubting  whether  the  new  next  Mend  would  be  liable 
for  the  costs  of  the  former  one ;  but  at  last  they  ordered  that  a  new 
next  Mend  should  be  named,  he  entering  into  a  recognizance  to  answer 
the  costs.  In  Davenport  v.  Davenport,  1  Sim.  &  S.  101,  the  first  next 
friend,  on  another  being  substituted  for  him,  was  required  to  give 
security  for  the  costs  to  that  time. 

[Sir  J.  Parker,  V.  C.  There  is  a  material  difference  between  the 
change  and  death  of  a  next  Mend.] 

The  difference  is  in  my  favor ;  in  the  case  of  the  death  of  a  next 
Mend,  there  is  no  one  liable.  Morgan  v.  Crompton,  Bunb.  332; 
Turner  v.  Twmer,  Strange,  708.  The  costs  were  lost  in  this  case  at 
the  time  when  the  new  next  Mend  was  appointed. 

C.  Ball  and  BateSy  for  the  defendants,  referred  to  Howard  v.  Prince^ 
14  Beav.  28,  note,  s.  c.  7  Eng.  Rep.  215 ;  Melting  v.  MeUingy  4  Mad. 
261 ;  and  Harrison  v.  Harrison,  5  Beav.  130. 

Sir  J.  Parker,  V.  C,  said  that  there  must  be  a  settled  rule  of  prao^ 
tice  in  these  cases.  He  had  always  been  of  opinion,  that  the  court| 
on  a  change  of  next  Mends,  did  not  apportion  the  costs  between  them* 
He  said  it  was  an  analogous  case  where  a  plaintiff  died,  and  his  ex- 
ecutors revived  the  suit ;  there  they  were  responsible  for  all  the  costs. 
The  same  principle  must  apply  here.  The  person  who  is  next  Mend 
when  the  adjudication  takes  place  is  the  person  to  whom  the  defend- 
ants are  to  look  for  all  the  costs. 
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April  26,  28,  and  29,  and  November  10,  1851. 

Specific  Performance  —  Composition  on  Another's  Debts  —  Release  by 
a  given  Day — Mistake  in  Law  —  Right  to  retain  Securities —  Sta- 
tute of  Frauds f  Sect,  4. 

An  agreement  to  guarantee  a  composition  to  all  the  creditors  of  a  third  person  who  should, 
before  a  day  specified,  sign  a  release  to  the  debtor  of  their  respectiTe  claims,  is  an  agree- 
ment entered  into  with  such  creditors  only  as  actually  signed  before  that  day,  and  cannot 
be  enforced  in  favor  of  a  creditor  who,  in  consequence  of  a  misapprehension  by  both  parties 

-    of  their  respective  rights,  failed  to  sign  the  release  before  the  day  specified. 

Where  such  an  agreement  contained  no  stipuhitlon  for  giving  up  securities,  a  creditor  declined 
to  sign  the  release  till  the  result  of  an  action,  brought  by  him  against  the  acceptor  of 
certain  bills  which  he  had  discointed  for  the  debtor,  should  lie  known :  the  guarantee  insist- 
ing on  the  delivery  of  the  biUs,  the  settlement  was  postponed,  and  the  release  was  not 
signed  within  the  time  specified  by  the  agreement :  — 

Beld^  upon  a  bill  filed  by  the  creditor  for  specific  performance  of  the  agreement,  that  although 
both  parties  were  under  a  misapprehension,  the  creditor  being  entitled  to  retain  the  bills, 
and  uthou^h  his  failure  to  sign  the  release  arose  from  such  misapprehension,  the  creditor 
was  not  entitled  to  relief. 

I 

Hdd^  obiier,  that  such  an  agreement,  being  an  agreement  to  pay  the  debt  of  another,  is  within 
the  4th  section  of  the  Statute  of  Frau£,  and  cannot,  in  the  absence  of  fiaud,  be  varied  by 
a  subsequent  parol  agreement. 

The  material  facts  of  this  cause  will  be  found  stated  below,  in  the 
Lord  Chancellor's  judgment.  The  cause  was  heard  before  Knight 
Bruce,  V.  C,  and  by  the  decree  it  was  referred  to  the  master  to  in- 
quire and  state  to  the  court  whether  James  Harvey,  in  the  pleadings 
named,  acted  as  agent  for  the  defendant,  William  Dewhirst,  in  the 
matters  in  the  pleadings  mentioned,  or  any  and  what  part  thereof; 
and  whether  the  defendant  adopted  or  agreed  to  the  said  acts  of  the 
said  James  Harvey,  or  any  and  what  part  thereof;  and  whether  the 
defendant  did,  and  under  what  circumstances,  agree  that  the  banking 
company  in  the  pleadings  mentioned  should,  as  a  creditor  of  Isaac 
Dewhirst,  in  the  pleadings  named,  be  admitted  to  participate  in  the 
benefits  of  the  agreement  of  the  12th  February,  1848,  in  the  pleadings 
mentioned,  upon  and  what  other  terms  and  conditions,  or  in  any  and 
what  other  manner,  than  therein  mentioned.  The  defendant  appealed 
against  the  whole  of  the  decree. 

James  Russell  and  Follettj  for  the  plaintiff.  The  agreement  of  the 
12th  February  is  binding  upon  all  parties  acquiescing  in  it,  whether 
signing  by  the  time  appointed  or  not ;  for  it  is  the  constant  course  in 
equity,  that  if  creditors  act  under  a  deed  of  composition,  and  thereby 
treat  it  as  valid,  this  court  will  also  act  under  it,  and  treat  it  as  valid, 
whether  such  creditors  have  signed  it  or  not ;  Spottiswoode  v.  Stock" 
dale,  1  G.  Coop.  102  ;  and  it  is  clear  that  the  bank  acquiesced  in  and 
acted  under  this  agreement,  and  would  have  executed  it,  but  for  the 
refusal  of  the  defendant's  accountant  to  pay  the  composition,  until 

y  15  Jur.  1115.  Ex  rtlatione  Mr.  Yaughan  Johnson. 


84  COtJRTS  OP  CHANCERY,  1861-52. 

XSmniot  V.  Dswhinfe. 

the  bank  delivered  up  the  securities — a  stipulation  which  the  defend- 
ant had  no  right  to  make,  for  the  agreement  contained  no  provision 
for  giving  up  securities  in  the  hands  of  creditors.  Ihomas  v.  Cmirt'^ 
nep,  1  B.  &  Al.  1.  The  acceptances  demanded  by  the  defendant, 
unlike  the  "bills  in  Bush  v.  Shipmany  14  Sim.  239 ;  1  Ph.  694,  were 
collateral  securities,  which,  as  against  the  acceptor,  the  bank  was 
entitled  to  retain;  and  all  other  creditors  were  to  be  informed  of  the 
understanding  that  they  should  be  retained  by  the  bank ;  and  it  is  a 
rule,  that,  upon  giving  such  information,  a  creditor  may  stipulate  to 
retain  the  benent  of  any  security  in  addition  to  the  amount  of  his 
composition.  OuUingworth  v.  Lloyd,  2  Beav.  385 ;  Lee  v.  Lockhartj 
3  My.  &  C.  302.  What  passed  between  the  respective  agents  of  the 
bank  and  of  the  defendant  was  equivalent  to  execution  of  the  agree- 
ment by  the  bank ;  and  the  latter,  being  bound  by  such  virtual  execu- 
tion, are  entitled  to  have  the  agreement,  upon  which  they  have  no 
remedy  at  law.  See  Tomlinson  v.  GiU,  1  Amb.  330;  Gregory  v.  TFi/- 
liams,  3  Mer.  582,  enforced  in  this  court  The  decrees,  therefore, 
should  have  been  at  once  for  an  account  and  payment,  without  the 
preliminary  inquiries  directed  by  the  Vice-Chancellor. 

Sumnston  and  WiUcockj  for  the  defendant  The  agreement  was 
entered  into  with  those  creditors  only  who  should  execute  before  the 
1st  March,  and  the  plaintiff,  not  having  executed  by  that  day,  is  at 
law  excluded  from  the  benefit  of  the  agreement  Nor  is  he  entitled 
to  relief  in  this  court  Assuming  Spotiiswoode  v.  Siockdale  to  be  ac- 
curately reported — which  is  doubted  by  Knight  Bruce,  V,  C,  in 
Collins  V.  Reecej  1  Coll.  675 — the  bank  did  not  act  under,  or  even 
assent  to,  the  terms  of  the  agreement :  it  refused  to  assent  unless 
allowed  to  retain  the  securities  — -  a  condition  inconsistent  with  the 
agreement  OuUingworth  v.  Ltoydy  and  Bush  v.  Shipman.  And 
whatever  may  be  the  general  rule,  if  there  be  any  rule  as  to  extending 
indulgence,  under  a  composition  deed,  to  a  creditor  who  does  not 
claim  the  benefit  of  the  deed  within  the  time  specified,  that  rule  does 
not  apply  to  a  creditor  who  actively  refuses  to  come  in  under  and 
assent  to  the  deed,  and  who  does  not  retract  such  refusal  within  the 
time  limited.  Johnson  v.  Kershaw,  1  De  G.  &  S.  260.  With  respect 
to  what  passed  between  the  agents  of  the  plaintiff  and  defendant, 
neither  agent  had  authority  to  conclude,  nor  did  either  attempt  to 
conclude,  any  new  agreement  having  the  effect  of  extending  or  vary- 
ing the  agreement  of  the  12th  February.  Besides  which,  we  submit 
that  no  parol  agreement  (and  it  is  admitted  that  the  alleged  new 
agreement  was  not  in  vmting)  could  be  substituted  for  that  of  the 
iSth  February,  which,  being  a  promise  to  answer  for  the  debt  of 
another,  is  within  the  Statute  of  I^uds.  The  bill,  therefore,  should 
be  dismissed. 

James  Russell,  in  reply,  cited  Reap  v.  WkUe^  1  Or.  &  M.  748 ;  and 
Bradley  v.  Gregory,  2  Camp.  383. 

November  10.    Lord  ChanoeiiLOb.    The  bill  in  tiua  case  was  filed 
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by  the  plaintifi^  William  Emmet,  as  public  officer  of  the  Halifax  Joint- 
Stock  Banking  Company,  to  compel  a  specific  performance  of  an  agree- 
ment of  the  12th  February,  1848,  by  which  agreement  the  defendant, 
William  Dewhirst,  agreed  with  Thomas  Turney,  on  behalf  of  himself 
and  all  the  other  creditors  of  Isaac  Dewhirst,  (a  brother  of  William 
Dewhirst,)  in  consideration  of  a  fiat  against  Isaac  Dewhirst  being 
abandoned,  and  of  all  the  creditors  forthwith  accepting  the  composi- 
tion, to  guarantee  a  composition  of  9s.  in  the  pound  to  cul  the  creditors 
of  the  said  Isaac  Dewhirst  whose  debts  exceeded  20^,  who  should, 
before  the  1st  March  then  next,  sign  a  good  and  effectual  release  to 
the  said  Isaac  Dewhirst  of  their  respective  claims  on  hinL  And  the 
question  in  the  case  is,  is  the  plaintiff,  under  the  circumstances,  en- 
titled to  a  specific  performance  of  that  agreement  ? 

The  agreement  was  subject  to  a  condition,  viz.,  that  a  release 
should  be  signed  before  the  Ist  March  then  next,  or  rather  the  agree- 
ment was,  in  terms,  made  with  those  creditors  only  who  should,  before 
the  1st  March  then  next,  sign  a  release  to  Isaac  Dewhirst.  The  con- 
dition was  not  performed,  in  point  of  fact,  by  the  plaintiff;  and  the 
question  is,  if  there  are  any  circumstances  connected  with  the  non- 
performance of  the  condition  which  would  entitie  the  plaintiJET  to 
equitable  relief.  No  firaud  is  imputed  on  either  side ;  oertauily  none  is 
imputed  to  the  defendant,  William  Dewhirst.  The  condition  appears 
not  to  have  been  performed  in  consequence  of  a  mutual  misappre- 
hension by  the  parties  of  their  respective  riehts.  In  pursuance  ofthe 
agreement,  promissory  notes  were  prepared  to  pay  the  composition 
at  8s,  in  the  pound,  of  which  Ss.  was  to  be  paid  on  the  1st  March,  and 
2ff.  QcL  on  the  1st  October ;  and  a  release  also  was  prepared.  These 
documents  were  delivered  to  Harvey,  an  accountant,  who  was  em- 
ployed to  deliver  the  notes,  and  obtam  the  sanction  of  the  creditors 
to  the  release.  The  promissory  notes  to  be  delivered  to  the  petitioner 
were  calculated  as  on  a  debt  of  1970/L 1^.  6d.  This  debt  incmded  two 
bills  of  exchange  for  195L  and  300£,  accepted  by  Thomas  Carter, 
which  the  bank  had  discounted  for  Isaac  Dewhirst.  These  bills  had 
been  dishonored,  but  the  bank  expected  some  payment  from  Carter 
upon  them,  and  wished  to  keep  them,  in  order  to  receive  the  monev, 
and  declined  to  sign  the  release  till  the  result  of  Carter's  bills  should 
be  known.  On  the  other  hand,  Harvey  would  not  hand  over  to  the 
bank  the  composition  notes  without  Carter's  bills  being  given  up,  as 
well  as  tiie  release  being  signed.  The  agent  of  the  bank  who  met 
Harvey  on  this  occasion  was  a  Mr.  Caw,  who  informed  Harvey  that 
legal  proceedings  were  taken  against  Carter  to  enforce  payment,  and 
it  was  hoped  and  expected  that  some  part  would  be  recovered,  in' 
which  event  the  amount  of  the  debt  of  Isaac  Dewhirst  would  be 
diminished,  and  in  that  event  the  composition  notes  to  be  handed 
over,  as  also  the  debt  expressed  in  the  deed  to  be  released,  would 
require  to  be  altered.  Caw,  under  these  circumstances,  declined  at 
tiiat  time  to  sign  the  release.     Harvev,  acting  for  the  defendant,  re- 

Suired  the  bank  to  give  up  Carter's  bills,  considermg,  that  if  the  debt 
ue  to  the  bank  was  to  be  satisfied  by  the  composition  notes,  and  a 
release  was  to  be  simedi  all  securities  were  to  be  given  up.    But  in 
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this  he  W4S  mistaken ;  for  as  the  agreement  made  no  provision  for 
the. giving  up  of  securities,  the  bank  would  be  entitled  to  retain  them. 
The  consequence  of  this  misapprehension  on  both  sides  was,  that  the 
settlement  was  postponed ;  and  the  question  arises,  whether  there  be 
any  relief  in  equity  with  reference  to  the  old  agreement,  or  whether 
any  new  agreement  was  made  under  the  circumstances. 

In  considering  whether  any  new  agreement  was  made,  it  is  mate- 
rial to  ascertain  Harvey's  authority.  The  bill  alleges  that  it  was 
agreed  by  and  between  Harvey  and  Caw,  that  Harvey  should  hold 
the  promissory  notes  for  the  amount  of  the  composition  of  the  debt 
to  the  bank,  and  also  the  deed  of  release,  until  it  was  seen  what  the 
result  of  the  proceedings  against  Carter  would  be ;  and  that  it  was 
expressly  stated  by  Caw,  and  that  it  was  the  fact,  that  the  banking 
company  fully  agreed  to  and  acquiesced  in  the  agreement  for  the 
said  composition,  and  that  they  were  willing  and  ready,  and  intended 
most  fully,  to  act  on  the  same ;  and  that  they  also  fully  agreed  to 
and  acquiesced  in  the  deed  of  release,  and  held  themselves  bound  by 
all  the  terms  and  provisions  thereof,  and  that  they  were  ready  to 
execute  the  same  whenever  the  result  of  the  said  proceedings  against 
Carter  was  ascertained.  The  bill  further  aUeges,  that  the  banking 
company,  under  the  circumstances  and  for  the  reasons  therein  men- 
tioned, did  not  execute  the  deed  of  release,  and  Harvey  did  not  hand 
over  to  the  banking  company  the  promissory  notes ;  and  that  Harvey 
thereupon  left  the  bank,  and  forthwith  proceeded  to  hand  over  to  the 
other  creditors  of  Isaac  Dewhirst  the  promissory  notes  for  securing  to 
them  the  instalments  of  the  composition  payable  upon  their  respect- 
ive debts,  and  to  procure  the  execution  by  them  of  the  said  deed  of 
release ;  and  Harvey  expressly  informed  the  other  creditors  that  the 
banking  company  had  not  executed  the  deed  of  release,  but  that  they 
acquiesced  in  and  agreed  to  the  terms  thereof,  and  were  parties  to 
the  composition,  and  that  all  the  other  creditors  thereupon  accepted 
the  composition,  and  executed  the  deed  of  release.  The  bill  also 
allefi;es  that  William  Dewhirst  was  in  communication  with  Harvey 
while  Harvey  was  completing  the  said  arrangement,  and  was  in- 
formed by  Harvey  of  what  had  passed  with  Caw,  and  that  William 
Dewhirst  fully  acquiesced  in  the  said  arrangement 

The  defendant,  by  his  answer,  states,  that  in  consequence  of  the 
proceedings  of  the  plaintiff  against  him,  the  defendant's  solicitor, 
since  the  24th  October,  1848,  applied  to  Harvey  for  information  as  to 
what  took  place  between  him  and  the  banking  company  on  that  oc- 
casion, and  that  such  solicitor  was  informed  by  Harvey  that  he  called 
at  the  bank,  and  saw  Caw,  and  told  him  that  he  had  called  with 
Isaac  Dewhirst's  composition  deed  and  promissory  notes,  and  wished 
him  to  execute  the  deed,  and  to  give  up  Carter's  acceptances,  upon 
his  handing  to  Caw  the  promissory  notes,  signed  by  the  defendant, 
but  that  Caw  said  that  he  would  not  give  up  Carter's  acceptances 
until  the  bank  saw  what  could  be  got  from  Carter's  estate,  and  that, 
although  a  consenting  party  with  the  other  creditors,  he  thought  he 
had  better  delay  signing  the  deed  until  he  saw  what  could  be  got ; 
and  that  Harvey  also  stated  that  he  believed  that  Caw  also  said  that 
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he  would  not  sign  the  release,  without  the  assent  of  Isaac  Dewhirs^fl 
guaranties  to  the  bank,  for  his  general  balance  of  account ;  and,  ex* 
cept  as  thereby  appeared,  the  defendant  could  not  set  forth,  as  to  hit 
knowledge,  information,  remembrance,  or  belief,  whether  it  was  or 
not,  or  "miether  or  not  in  consequence  of  the  circumstances  in  the  bill 
alleged,  agreed  by  and  between  Harvey  and  Caw  (so  that,  if  any 
such  aj^reement  was  made,  it  was  without  any  authority  given  by 
the  defendant,  and  was  not  binding  on  the  defendant)  that  Harvey 
should  hold  the  promissory  notes  for  the  amount  of  the  composition 
of  the  debt  of  the  banking  company,  or  whether  or  not  also  the  deed 
of  release,  until  it  was  seen  what  the  result  of  the  proceedings  against 
Carter  would  be.  Caw  and  Harvey  have  both  been  examined  as 
witnesses,  and  Caw  states  that  he  believes  that  Harvey  called  at  the 
bank  on  the  18th  February,  1848,  and  stated  that  he  had  come  with 
the  deed  of  release  to  be  executed  by  the  cr^tors,  and  with  the  pro- 
missory notes  for  the  instalments  of  &e  composition  upon  the  debt  of 
the  banking  company.  '^  The  composition,"  he  says,  ^'  was  upon  the 
whole  of  the  banking  company's  debt,  including  the  amount  of  Car- 
ter's bills.  He  asked  me  to  give  up  Carter's  bins  to  him.  I  said  that 
I  could  not  do  so,  as  the  banking  company  were  endeavoring  to  re- 
cover on  the  bills.  The  real  amount  ol  the  banking  company's  debt 
depended  upon  whether  any  thing  could  be  recovered  on  the  bills. 
He  said  he  could  not  hand  over  the  promisao^  notes  for  the  instal- 
ments, unless  the  banking  company  gave  up  Cfarter's  bills  to  him.  I 
said  I  could  not  execute  the  release  without  receiving  the  promissory 
notes  for  the  instalments,  but  that  the  banking  company  consented 
to  the  arrangement,  and  would  execute  the  release  when  they  had 
ascertained  whether  any  thing  could  be  recovered  from  Carter  or  not* 
He  asked  if  he  might  give  his  personal  assurance  to  the  other  creditors 
that  the  banking  company  would  execute  the  deed,  and  that  they 
agreed  to  the  composition,  and  I  said  he  most  decidedly  might  do  so. 
It  was  agreed  between  us  that  he  should  hold  the  promissory  notes, 
and  also  the  deed  of  release  for  the  bank,  until  we  had  seen  the  result 
of  the  proceedings  against  Carter." 

The  witness  Harvey  states,  that  it  was  understood  that  the  parties 
should  give  up  any  bills  or  acceptances  before  receiving  their  promis- 
sory notes  for  payment  of  the  instalments.  "  My  instructions,"  he 
says,  <^were  to  receive  Carter's  bills,  held  by  the  bank,  before  giving 
to  them  the  promissory  notes  for  the  instalments.  I  was  instructed 
by  Mr.  James  Stansfield,  who  was  Isaac  Dewhirst's  solicitor,  to  pre- 
pare the  necessary  promissory  notes  for  the  completion  of  the  said 
agreement,  and  to  get  such  agreement  completed.  I  had  specific  in- 
structions from  Mr.  Stansfield  not  to  give  up  the  promissoi^  notes  till 
the  creditors  had  delivered  up  any  bill  they  might  hold.  I  called  at 
the  bank  a  few  days  afterwards,  and  saw  Mr.  Caw.  My  object  in 
calling  upon  Mr.  Caw  was  to  inform  him  that  Mr.  Dewhirst  had 
renewed  the  security,  and  to  get  him  to  sign  the  release  or  composi- 
tion deed,  and  deliver  up  all  bills,  and  give  an  indemnity  in  the  form 
supplied  to  me  by  Mr.  Stansfield,  and,  upon  that  being  done,  to  give 
him  the  promissory  notes.    He  consented  to  the  composition,  but 
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declined  to  give  up  Carter's  bills.  The  amount  secured  by  the  pro- 
missory notes  to  the  banking  company  was  the  amount  of  the  instal- 
ments on  their  whole  debt,  without  deducting  the  amount  of  Carter's 
bills.  According  to  my  previous  instructions,  I  was  to  get  up  all  bills 
before  payinc;  the  composition ;  and,  therefore,  if  I  had  got  Carter's 
bills  delivered  up  to  me  by  the  banking  company,  the  amount  of  the 
notes  to  them  would  not  have  been  altereo.  I  took  away  with  me 
the  deed  of  release  and  the  promissory  notes,  because  I  did  not  re- 
ceive Carter's  bills.  I  held  the  promissory  notes  until  the  latter  end 
of  September  following,  as  I  understood,  for  the  purpose  of  paying 
them  to  the  bank  upon  their  delivering  up  Carter's  bills."  On  the 
cross-examination  he  says :  ^  I  cannot  recollect  that  I  had  received 
any  authority  from  William  Dewhirst  to  make  any  arrangements 
with  the  banking  company  or  with  Mr.  Caw  in  relation  to  Carter's 
bills,  or  as  to  defemng  the  delivery  of  such  notes  and  the  execution 
of  the  release  until  such  result  should  be  known.  I  certainly  had  not 
authority  in  writing." 

On  the  part  of  the  plaintiff  no  evidence  is  g^ven  to  show  that  Har- 
vey  had  any  authority  to  make  a  new  agreement,  and  the  result 
seems  to  be  that  Harvey's  authority  is  not  proved.  It  may,  however, 
be  worth  while  to  consider  what  would  have  been  the  legkl  conclu- 
sion from  what  {bok  place,  supposing  that  evidence  had  been  given 
to  show  that  Harvey  had  authority  to  make  a  new  agreement  This 
agreement  is  within  the  4th  section  of  the  Statute  of  Frauds.  It  is  a 
special  promise  to  answer  for  the  debt  of  another  person.  It  is  not  a 
promise,  upon  a  good  consideration,  to  take  the  debt  exclusively 
upon  himself.  It  professes,  in  terms,  to  be  a  case  of  guaranty.  The 
composition  notes  were  to  be  the  joint  notes  of  Isaac  Dewhirst,  the 
principal  debtor,  and  of  the  defendant  William  Dewhirst,  as  his  gua- 
rantee or  surety.  The  agreement  is  clearly  within  the  4th  section  of 
tiie  Statute  of  Frauds,  and  must  be  in  writing.  Any  alteration  of  the 
agreement  must  also  be  in  writing.  See  Goss  v.  Lord  Nvgent^ 
5  B.  &  Ad.  58,  (a.  d.  1833,)  and  MarshaU  v.  Lymy  6  M.  &  W.  109, 
(a.  d.  1840.)  The  latter  case  refers  to  Stead  v.  Dawber^  2  Per.  &  D. 
447,  (a.  d.  1839,^  overruling  Caff  v.  Penn^  1  Mau.  &  S.  21.  See  also 
Stowell  V.  Robinson^  3  Bing.  (n.  s.)  928.  Therefore,  whether  what 
has  passed  between  Harvey  and  Caw  is  or  is  not  to  be  contended  to 
be  a  variation  of  the  old  agreement,  or  as  the  formation  of  a  new 
agreement,  it  ou^ht  to  be  evidenced  by  some  writing;  and  it  is 
clear  from  the  whole  evidence  that  no  such  writing  exists ;  and  the 
important  difference  between  the  evidence  of  Caw  and  Harvey 
shows  the  wisdom  and  benefit  of  the  rule. 

Then,  if  the  defendant  be  discharged  from  the  performance  of  the 
original  contract,  by  reason  of  the  non-performance  of  the  condition, 
can  he,  in  the  absence  of  fraud,  be  charged  upon  a  new  parol  agree- 
ment? It  is  an  agreement  to  pay  the  debt  of  another,  and  it  is  an 
agreement  with  a  condition  annexed  to  it,  which  has  not  been  per- 
formed ;  or  rather,  as  I  before  remarked,  it  is  not  a  contract  with  the 
bank,  unless  the  release  on  their  part  was  executed  before  the  1st 
March.     The  release  was  not  executed  on  the  part  of  the  bank  before 


COURTS  OF  CHANCERY,  1851-52.  89 

BiiimU  v.  Jackioii. 

the  Ist  March.  The  contract,  therefore,  never  took  effect,  so  far  as 
the  bank  was  concerned ;  and,  in  the  absence  of  fraud,  the  authorities 
are  distinct  and  decisive  that  no  new  parol  agreement  can  be  substi* 
tnted.  It  is  dear  that,  at  law,  such  an  agreement  as  this  (viz.  to  pay 
the  debt  of  another  person)  cannot  be  made  and  cannot  be  varied  by 
parol ;  and  in  this  court,  unless  there  be  fraud,  the  same  rule  prevails; 
and  there  is  not  even  a  suggestion  of  fraud.  It  is,  therefore,  immate* 
rial  whether  any,  and  if  any,  what,  parol  agreement  was  entered  into* 
Has  any  thing  occurred  to  preclude  the  defendant  from  taking  the 
benefit  of  the  statute?  He  insists,  in  his  answer,  that  he  is  not 
bound  by  the  contract,  because  the  release  was  not  signed ;  and  he 
denies  that  he  gave  any  authority  to  make  a  contract,  or  that,  in 
point  of  fact,  any  contract  was  made.  There  is  no  admission  in 
answer  of  any  agreement  to  dispense  with  the  condition,  or  to  ex* 
tend  the  time  for  performing  it  If  there  had  been  such  an  admis* 
don  the  court  might  have  enforced  its  peribrmance,  but  there  is  not 
any  such  admission.  The  agreement  (if  any)  must  be  proved,  and  it 
cannot  be  proved  by  parol  evidence,  and  the  case  affords  no  other. 
It  cannot,  therefore,  be  proved  at  all.  I  think  it,  therefore,  unneces* 
sary  to  make  any  reference  to  the  Master,  and  to  that  extent  the  de- 
cree must  be  varied.  I  entirely  concur  with  the  Vioe-Chancellor  thai 
the  plaintiff  is  not  entitled  to  any  relief  under  the  original  agreement 
The  bill,  therefore,  must  be  Dismissed  wiA  costs* 


Russell  v*  Jackson.^ 

Jaly  26  and  28,  and  I>eceniber  2, 1851. 

Evidence  ^^Professional  OommunicaHons  ^^  Privilege. 

In  a  niit  by  next  of  kin  of  a  testator,  challenging  a  residnaiy  gift  made  by  bis  will  to  his  eze- 
catoTS,  on  the  ground  that  it  was  made  on  a  secret  trust  for  an  illegal  purpose,  which  the 
executors  had  promised  to  perfonn,  the  court  hdd^  that  communications  had  between  the 
testator  and  the  solicitor  employed  by  him  to  prepare  the  will,  with  reference  to  the  will 
and  the  trusts  thereof,  were  not  piiyileged ;  but  that  communications  with  rsferenoe  to  the 
will  and  the  trusts  thereof,  had  after  Uie  death  of  the  testator,  between  the  solicitor  and  the 
executors,  who  had  continued  to  employ  him  as  their  solicitor,  were  privileged. 

The  rule,  that  communications  between  solicitor  and  client  are  privileged,  does  not,  in  the 
absence  of  an  illegal  purpose  by  a  testator,  apply  to  communications  mid  between  him  and 
his  solicitor  with  reference  to  tiie  dispositions  contained  in  his  will ;  nor  will  such  commu- 
nications be  protected,  on  the  ground  that  they  may  lead  to  the  disdosure  of  an  illegal  pur* 
pose  entertained  by  the  testator. 

This  was  a  motion  to  suppress  the  depositions  of  a  witness  taken 
under  the  first  and  second  commissions  in  the  cause.  The  facts  of 
the  case  were  the  following:  Joseph  RusseU,  the  testator  in  the 
causci  by  will,  dated  the  8th  July,  1840,  gave  the  residue  of  his 

1  15  Jnr.  1117:  21  Law  J.  Bep.  (v.  S.)  Chaac.  146. 
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Sroperty  to  the  defendants  William  Jackson  and  Thomas  Acton 
ackson,  as  a  testimony  of  his  regard  and  esteem  for  them,  and  as  a 
compensation  for  the  trouble  they  would  have  in  the  execution  of  his 
will ;  and  he  appointed  the  said  William  Jackson  and  Thomas  Acton 
Jackson  executors  of  his  will.  The  bill  was  filed  by  one  of  the  next 
of  kin  of  the  testator  against  William  Jackson  and  Thomas  Acton 
Jackson,  and  other  defendants,  alleging  that  the  gift  of  the  residue  to 
the  defendants  the  executors  was  made  upon  a  secret  trust  to  found 
a  socialist  school  at  Birmingham,  and  that  the  gift  was  made  upon  an 
understanding  with  those  defendants  that  they  would  carry  such  trust 
into  effect.  The  bill  prayed  relief  accordingly.  Solomon  Bray,  the 
witness  by  whom  the  depositions  moved  to  be  suppressed  were  madci 
was  the  solicitor  by  whom  the  testator's  will  was  prepared,  and  who, 
after  the  death  of  the  testator,  acted  as  the  solicitor  of  the  defendants 
the  executors.  Upon  his  examination  under  the  first  commission,  he 
stated,  in  answer  to  the  thirteenth  interrogatory,  that  the  testator  had 
given  his  residuary  property  to  the  defendants  the  Jacksons,  intend- 
ing  them  to  hold  it  on  a  secret  trust ;  and  he  demurred  to  an  inquiry 
made  by  the  interrogatory  as  to  the  nature  of  the  trust ;  and  he  also 
demurred  to  other  inquiries  as  to  the  instructions  upon  which  he  had 
prepared  the  will,  and  as  to  communications  had  with  the  testator 
and  the  Jacksons,  assigning  as  a  ground  for  his  demurrer  that  he  had 
acted  in  the  matter  as  the  solicitor  of  the  testator  and  the  Jacksons. 

This  demurrer  was  set  down  for  argument,  but  was  overuled  by 
the  court,  no  one  appearing  to  support  it  Upon  the  examination  of 
the  witness  under  the  second  commission,  he  stated  that  the  general 
purport  and  effect  of  the  instructions  which  he  had  received  from  the 
testator  for  the  preparation  of  the  will  was  declaratory  of  his  inten- 
tion to  leave  his  property  for  the  purpose  of  establishing  a  school  at 
Birmingham  for  the  education  of  children  in  the  doctrines  of  social- 
ism, as  far  as  he  recollected,  according  to  the  principles  of  Robert 
Owen,  and  that  the  instructions  contained  a  scheme  upon  which  the 
testator  intended  the  proposed  school  to  be  conducted.  He  stated 
also,  that  on  receiving  the  instructions,  which,  as  appeared  from  the 
first  examination,  were  brought  to  him  by  William  Jackson,  he,  the 
witness,  intimated  a  doubt  whether  the  law  would  parmit  such  a  dis- 
position of  the  testator's  property  as  was  contemplated  by  the  instruc- 
tions in  respect  of  the  scheme :  that  on  subsequently  seeing  the  tes- 
tator, in  the  presence  of  both  the  Jacksons,  he  referred  to  the  written 
instructions  of  the  testator,  and  repeated  his  doubts  as  to  the  legality 
of  the  intended  dispositions  of  the  property  for  a  school  for  the  pur- 

Eoses  mentioned ;  and  that  the  testator  then  stated,  that,  having  con- 
dence  in  the  two  defendants,  he  would  leave  his  property  to  them, 
being  satisfied  they  would  carry  out  his  intention,  which  they  well 
knew :  that  to  this  the  defendant  William  Jackson  assented,  and  that 
Thomas  Acton  Jackson  did  not  dissent  from  it  The  witness  then 
deposed,  that,  in  preparing  the  draft,  he  inserted  powers  of  sale  in  the 
will,  which  were  unnecessary  but  for  the  purpose  agreed  on  between 
the  testator  and  the  two  Jacksons.  He  then  deposed,  that,  at  the  time 
he  delivered  over  the  original  instructions  and  the  will,  mentioned  in 
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the  first  examination,  to  William  Jackson,  he  told  him  he  would 
lequire  the  instructions  to  enable  him  to  carry  out  the  testator's  in- 
tention. The  question  was,  whether  these  depositions  of  Bray  were 
or  not  receivable  as  evidence  against  the  Jacksons. 

BjoU  and  Whiie^  in  support  of  the  motion  to  suppress  the  deposi* 
tions.  The  communications  between  the  testator  and  Bray,  and  be- 
tween the  latter  and  the  Jacksons,  were  communications  had  with 
him  while  acting  as  their  professional  adviser.  Such  communica- 
tions are  the  subject  of  privilege,  and  are  protected  from  disclosure. 
Beer  v.  Wardj  Jac.  77;  CSiolmimdeley  v.  Clinton^  19  Ves.  261; 
Oreenough  v.  GeukeU^  1  My.  &  K.  98 ;  Flight  v.  Robinson^  8  Beav.  22. 
This  privilege  never  ceases,  Wilson  v.  RasUMj  4  T.  R.  753,  and  it 
extends  to  every  purpose.  Oromack  v.  Beathcote^  2  Br.  &  B.  4 ;  Doe 
V.  Harris  J  5  Car..&  P.  592;  Herring  v.  Chbery^  1  Ph.  91.  The  pri- 
vilege continues  after  the  death  of  the  client,  for  the  benefit  of  those 
claiming  under  him.  Chant  v.  JBrourn,  7  Hare,  79 ;  Cholmondeley  v» 
CUnton,  19  Ves.  267.  It  does  so  in  favor  of  a  purchaser  from  the  cli- 
ent ;  and  we  submit  that  it  is  equally  available  for  a  volunteer  or 
devisee  claiming  under  the  client.  Here  the  next  of  kin  seek  to  de- 
feat the  act  of  the  testator;  the  defendants  seek  to  support  it.  In 
the  case  of  a  settiement  by  a  lunatic  being  sought  to  be  set  aside  by 
his  committee,  the  solicitor  to  the  lunatic  would  not  be  permitted  to 
disclose  the  trust  as  against  the  settior.  So,  here,  the  trustees  are 
not,  it  is  submitted,  bound  to  disclose  the  trusts.  Wheailey  v.  WiU 
Hams,  1  M.  &  W.  533 ;  Ehight  v.  T^irquandj  2  Id.  101.  True,  that 
here  an  attempt  to  defeat  the  law  is  alleged,  but  it  is  not  proved. 
Admitting  that  there  is  no  privilege  in  the  case  of  firaud,  yet  it  is  sub- 
mitted that  the  fraud  must  first  be  proved  aliunde. 

MaUns  and  Speed,  for  the  plaintif]^  contra.  It  is  alleged  that  the 
defendants  are  trustees  upon  a  secret  and  illegal  trust  Where  there 
is  fraud  there  is  no  privilege,  for  it  is  no  part  of  a  solicitor's  duty  to 
contrive  a  fraud.  FoUett  v.  Jefferies,  1  Sim.  (n.  s.)  1 ;  s.  c.  1  £ng. 
Bep.  172.  So  it  is  no  part  of  his  duty  to  advise  his  client  how  to 
defeat  the  law.  The  information  required  from  the  depositions 
sought  to  be  suppressed  is,  in  its  nature,  not  a  proper  subject  of  pro- 
fessional privilege,  inasmuch  as  it  relates  to  matters  of  fact,  and  not 
to  confidential  communications  made  to  the  solicitor,  for  the  purpose 
of  obtaining  legal  advice.  Bramwell  v.  Lucas,  2  B.  &  Cr.  745 ;  Des^ 
borough  V.  jRjawlins,  3  My.  &  C.  521 ;  Walker  v.  Wildman,  6  Mad.  47. 
The  mcts  to  which  the  information  relates  are,  first,  whether  the  de- 
fendants promised  to  perform  a  trust ;  and  secondly,  what  the  trust 
is.  The  rule  as  to  privilege  applies  to  cases  between  persons  claim- 
ing under  the  client,  and  persons  claiming  adversely  to  him;  but 
it  has  no  application  where  the  contest  is  between  persons,  all  of 
whom  claim  under  the  client  There  is  no  reason  why  it  should  pre- 
vail in  favor  of  executors,  to  the  exclusion  of  next  of  kin. 

Walker,  for  one  of  the  next  of  kin  of  the  testator  named  as  a  de- 
fendant 
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The  Solicitor' Oeneral  and  W.  M.  JameSy  for  other  next  of  kin,  de- 
fendants. The  issue  is,  first,  whether  the  defendants  have  promised 
to  execute  a  trust ;  and,  secondly,  as  to  what  the  trust  is.  These  are 
mere  questions  of  fact,  and  not  properly  the  subject  of  privilege.  la 
the  case  of  a  will  being  disputed  by  the  heir  at  law  of  the  testator,  the 
solicitor  acting  in  the  preparation  of  the  will  may  be  called  to  show 
what  the  motive  of  the  testator  was.  So  in  suits  for  rectifying  set- 
tlements between  parties  claiming  under  them,  the  solicitor's  evi- 
dence as  to  the  intention  of  the  settlor  is  receivable.  TAe  Duke  of 
Bedford  v.  The  Marquis  of  Abercomj  1  My.  &  C.  312. 

jRoft,  in  reply.  No  fraud  has  been  shown  in  this  case.  A  fraud, 
if  any,  must  be  proved  aliunde.  It  cannot  be  presumed,  and  you 
cannot  examine  the  solicitor  to  prove  it  The  cases  as  to  the  recrtifi- 
cation  of  settlements  were  not  cases  of  professional  .communications. 
The  plaintiff  in  this  case  proposes  to  defeat  the  testator's  intention ; 
the  defendants,  to  carry  it  out  The  court  will  not  assist  the  plaintiff 
in  his  object  As  between  the  next  of  kin  and  the  executors,  it  is 
submitted  that  the  latter  are  entitled  to  the  benefit  of  the  privil^e. 
The  privilege,  in  fact,  follows  the  property ;  and  the  executors,  and 
not  the  next  of  kin,  are  those  who  represent  the  property  of  the  tes- 
tator and  his  intention. 

Sir  6.  Turner,  V.  C,  after  stating  the  facts  as  detailed  above, 
delivered  judgment  as  follows :  The  question  is,  whether  the  state- 
ments thus  made  by  the  witness,  or  any  of  them,  ought  to  be  re- 
ceived in  evidence  against  the  defendants,  the  Jacksons.  The  ques* 
tion  must  be  separately  considered  with  respect  to  communications 
had  in  the  lifetime  of  the  testator,  and  those  which  were  had  after  his 
decease ;  but  I  do  not  think,  with  reference  to  communications  had  in 
the  testator's  lifetime,  that  any  distinction  can  properly  be  made  be- 
tween the  communications  had  with  the  testator  and  those  had  with 
the  defendant  William  Jackson ;  for  I  think  the  defendant  William 
Jackson,  in  the  communications  had  with  Bray,  must  be  considered  to 
have  acted  as  agent  of  the  testator,  and  as  the  channel  of  communi- 
cation between  him  and  the  witness;  and  that  the  protection  the  law 
throws  around  commimications  of  this  nature  extends  to  those  had 
through  the  medium  of  an  agent,  as  far  as  they  would  extend  when 
they  are  had  with  the  principal  As  to  those  communications  had  in 
the  lifetime  of  the  testator,  I  think  the  evidence  ought  to  be  admitted. 

It  is  evident  that  the  rule,  which  protects  from  disclosure  in  cases 
of  confidential  communications  between  solicitor  and  client,  does  not 
rest  simply  upon  the  confidence  reposed  by  the  client  in  the  solicitor ; 
for  no  such  rale  exists  in  other  cases,  in  which,  at  least,  equal  confi- 
dence is  reposed-^ in  the  cases,  for  instance,  of  a  medical  adviser 
and  his  patient,  and  a  clergyman  and  a  prisoner.  The  rule  seems  to 
rest,  not  on  confidence,  but  upon  the  necessity  there  is  for  carrying 
the  rule  out  Lord  Brougham,  in  Oreenough  v.  Oaskell,  1  My.  &  Kl 
98,  has  given  the  trae  foundation  of  the  rale.  His  Lordship,  in  his 
judgment  in  that  case,  is  reported  to  have  said,  <<  The  foundation  of 
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the  rule  is  not  difficult  to  discover.  It  is  not  (as  has  sometimes  been 
said)  on  account  of  any  particular  importance  which  the  law  attri- 
butes to  the  business  of  legal  professors,  or  any  particular  disposition 
to  afford  them  protection ;  though  certainly  it  may  not  be  very  easy 
to  discover  why  a  like  privilege  has  been  refused  to  others,  and  espe- 
dally  to  medical  advisers.  But  it  is  out  of  regard  to  the  interests  of 
justice,  which  cannot  be  upholden,  and  to  the  administration  of  jus-* 
tice,  which  cannot  ^o  on,  without  the  aid  of  men  skilled  in  jurispru- 
dence, inHhe  practice  of  the  courts,  and  in  those  matters  affecting 
the  rights  and  obligations  which  form  the  subject  of  all  judicial  pro- 
ceedings. If  the  privilege  did  not  exist  at  all,  every  one  would  be 
thrown  upon  his  own  legal  resources;  deprived  of  all  professional 
assistance,  a  man  would  not  venture  to  consult  any  skilful  person,  or 
would  only  dare  to  tell  his  counsel  half  his  case." 

This,  then,  being  the  foundation  of  the  rule,  the  courts,  when  called 
upon  to  apply  it,  must  have  regard  to  the  foundation  on  which  it 
rests,  and  not  extend  it  to  cases  which  do  not  fall  within  the  mischief 
which  it  was  designed  to  meet.  Where  the  rights  and  interests  of 
clients,  or  of  those  claiming  under  them,  come  in  collision  with  the 
rights  and  interests  of  third  parties,  there  is  no  difficulty  in  applying 
the  rule.  If  it  were  not  applied  in  such  cases,  the  client  could  never 
safely  state  to  his  solicitor  the  true  position  of  his  case,  but  would 
be  dnven  to  speculate  as  to  what  it  was  his  interest  to  conceal  or 
divulge.  The  prosecution  or  defence  of  his  rights  would  not  be 
adapted  to  the  circumstances  as  they  really  existed,  and  courts  of  jus- 
tice would  be  embarrassed  by  imperfect  information,  arising  from 
imperfect  communications ;  but  when  we  pass  from  cases  of  conflict 
between  the  rights  of  a  cUent  and  parties  claiming  under  him,  and 
those  of  third  persons,  to  cases  of  a  testamentary  disposition  of  a 
client,  do  the  same  reasons  apply  ?  The  disclosure  in  such  cases  can 
affect  no  right  or  interest  of  the  client,  and  the  apprehension  of  it 
can  present  no  impediment  to  a  full  statement  of  his  case  to  the 
solicitor,  unless  he  were  contemjdating  an  illegal  disposition,  a  case 
to  which  I  shall  presently  refer;  and  the  disclosure,  when  made, 
would  expose  the  court  to  no^  greater  difficulty  than  it  has  in  all  cases 
where  the  views  and  intentions  of  parties,  or  the  objects  for  which 
the  disposition  is  made,  are  unknown.  In  the  case,  then,  of  a  testa- 
mentaiy  disposition,  the  very  foundations  on  which  the  rule  proceeds 
seem  to  be  wanting ;  and  in  the  absence  of  any  illegal  purpose  enter- 
tained by  the  testator,  there  does  not  appear  to  be  any  ground  for 
applying  the  rule  in  such  a  case. 

Can  it  be  said,  then,  that  the  communication  is  protected  because 
it  may  lead  to  the  disclosure  of  an  illegal  purpose  ?  I  think  not,  and 
that  evidence,  otherwise  admissible,  cannot  be  rejected  on  such  a 
ground.  On  the  contrary,  I  am  very  much  disposed  to  think  that 
me  existence  of  an  illegal  purpose  would  prevent  any  privilege  attach- 
ing to  the  communications.  When  a  solicitor  is  a  party  to  a  fraud, 
there  is  no  privilege  attaching  to  communications  between  the  client 
and  him  upon  the  subject  of  the  fraud,  because  to  contrive  fraud  is 
no  part  of  a  solicitor's  duty ;  and  I  think  it  can  as  little  be  said  that 
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it  is  part  of  a  solicitor'8  duty  to  advise  his  client  here  as  to  the  means 
of  evading  the  law. 

Another  view  of  the  case  is,  that  the  protection  which  the  role 
gives  is  the  protection  of  the  client ;  and  it  cannot  be  said  to  be  for 
the  protection  of  the  client  that  evidence  shonld  be  rejected,  the  effect 
of  which  would  be  to  prove  a  tmst  created  by  him,  and  to  destroy  a 
claim  to  take  beneficially  by  the  parties  accepting  the  trust  The 
argument  for  the  defendants  was,  that  the  privilege  did  not  terminate 
with  the  death  of  the  client,  that  it  belonged  to  a  purchased  from  the 
client,  and  that  this  must  equally  apply  to  the  case  of  a  volunteer 
wider  him ;  in  fact,  that  the  privilege  followed  the  legal  interest,  and 
vested  in  the  executors  claiming  under  the  will,  and  not  in  the  next 
of  kin  claiming  adversely  to  it.  That  the  privilege  does  not  in  all 
cases  terminate  with  the  death  of  the  party  I  entertain  no  doubt; 
and  that  it  belongs  to  parties  claiming  under  the  client  as  against 
those  claiminfi^  adversely  to  him  I  entertain  as  little  doubt;  but  it 
does  not  therefore  follow  that  it  belongs  to  the  executors  of  the  party 
as  against  his  next  of  kin,  in  such  a  case  as  the  present  In  the  one 
case,  where  the  question  is  whether  the  property  belongs  to  the  client 
or  his  estate,  indeed,  the  rule  may  well  apply  for  the  protection  of  the 
client's  interest;  but  in  the  other  case,  wherethe  question  is,  to  which 
of  two  parties  claiming  under  the  client  the  property  in  question 
belongs,  it  seems  to  be  merely  arbitrary  to  hold  that  the  privilege 
belongs  to  one  rather  than  to  the  other.  The  privilege  being  one 
which  follows  the  legal  interest,  it  must  be  "subject  to  tae  same  inci- 
dents to  which  the  legal  interest  is  subject ;  and  if  the  legal  interest 
is  subject  to  a  trust,  the  privilege  must  be  subject  to  it  also ;  and  in 
that  view  of  the  case,  to  permit  the  defendants  to  avail  themselves 
of  the  privilege  would  be  to  permit  them,  by  the  use  of  the  privil^Ci 
to  exclude  the  question,  whether  they  are  trustees  of  it  or  not 

These  are  the  views  I  entertain  of  the  question,  without  reference 
to  the  authorities.  Those  which  were  cited  on  the  part  of  the  defend- 
ants do  not  appear  to  me  to  affect  the  question.  Gteneral  remarks 
found  in  the  books  must  of  course  be  understood  with  reference  to 
the  cases  in  which  they  are  found,  and  none  of  the  cases  at  all 
approached  the  present;  they  were  all  cases  arising  between  the 
clients,  or  parties  claiming  under  them,  and  adverse  claimants.  There 
are,  however,  cases  which,  I  think,  approach  more  nearly  to  the 
present  case,  and  in  which  the  court  received  and  acted  upon  such 
evidence  as  that  objected  to,  without  hesitation.  Thus,  in  The  Duke 
of  Bedford  v.  TAe  Marquis  of  Abercom^  1  My.  &  C.  312,  the  court 
received  and  relied  upon  the  evidence  of  the  solicitor  as  to  the  inten- 
tion of  the  parties  to  marriage  articles,  and  directed  a  settlement 
differing  from  the  articles,  mainly  on  the  faith  of  such  evidence ;  and 
in  Nourse  v.  Fittchy  1  Ves.  jun.  342,  where  the  question  was,  whether 
the  executors  were  trustees  for  the  next  of  kin  of  undisposed-of  resi- 
due, the  evidence  of  the  solicitor  who  had  prepared  the  will,  as  to 
what  had  passed  between  him  and  the  testator,  was  received,  and 
minutely  commented  on  in  the  judgment  Those  cases,  and  particu^ 
larly  the  latter,  have  a  strong  bearing  on  the  present;  and  on  the 
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authority  of  them,  or  of  the  principle  of  them,  my  opinion  is,  that 
the  evidence  of  communications  which  took  place  in  the  testator's 
lifetime  must  be  received. 

With  respect  to  the  evidence  of  what  passed  between  Bray  and 
William  Jackson  upon  the  occasion  when  instnictions  were  delivered 
to  him  after  the  death  of  the  testator,  I  think  the  case  stands 
upon  a  different  footing.  That  was  clearly  a  communication  be- 
tween solicitor  and  client  in  the  course  of  professional  business, 
and  all  principle  and  all  authority  are  against  its  reception.  The 
depositions  to  this  extent  ought  to  be  suppressed.  I  grant  the 
motion,  so  far  as  it  relates  to  the  communications  between  the 
witness  Bray  and  the  defendant  William  Jackson  after  the  death 
of  the  testator,  but  refuse  it  so  far  as  respects  the  communications 
had  in  the  lifetime  of  the  testator.  The  question  is  one  of  great 
importance.    I  give  no  costs. 


PiDDocKB  t;.  Smith.^ 

December  11  and  13,  1851. 

LuncUics — Guardian  ad  litem  to,  wUhatU  Commission. 

Chiardian  ad  litem  to  lunatic  defendant  (not  so  found  hj  inqmsition)  appointed  without  a 
commission. 

Motion  by  the  plaintiff  that  H.  might  be  appointed  guardian  ad 
liiem^  without  a  commission  for  that  purpose,  to  the  defendant 
Thomas  Piddocke,  a  lunatic,  not  so  found  by  inquisition.  Affidavits 
were  filed  by  the  wife  of  the  lunatic,  and  the  doctor  who  attended 
him,  proving  his  lunacy,  and  by  the  solicitor  in  the  cause,  proving  that 
H.  was  a  fit  person  to  be  appointed  guardian  ad  litem* 

W.  EL  Terrell^  in  support  of  the  motion,  cited  Drant  v.  Vmse^ 
2  Y.  &  C.  C.  C.  624. 

EL  F,  Bristowe^  who  appeared  to  consent,  cited  Bbwlett  v.  Wilbror 
hamj  5  Mad.  423. 

Sir  G.  Turner,  V.  C,  declined  to  make  the  order  without  a  com- 
mission, but  said  the  case  had  better  be  mentioned  to  the  Lord 
Chancellor. 

December  13.  W,  H.  Terrell  then  applied  to  the  Lord  ChanceUor, 
citing  the  above  cases  of  Drant  v.  Vause  and  Hbwlett  v.  Wilbraham; 
and  the  Lord  Chancellor,  after  reading  the  affidavits,  made  the  order. 

1  15  Jar.  1120.    Ex  rtlaHone  Mr.  H.  F.  Bristowe. 
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Re  The  Trustee  Act;    Re  Tyler's  Trust.^ 

NoTember  21,  1651. 

Construction  of  Section  32,  of  the  Trustee   Acty  1850 — ^^  Existing' 

Trustees?^ 

All  the  trustees  of  a  will  declined  to  act,  and  did  not  act  or  take  npon  themselves  the  trusts 
of  the  will.  A  petition  was  presented  for  the  appointment  of  certain  persons  as  tmstees 
"  in  the  place  or  stead  of"  the  trostees  so  declining  to  act,  who  appeared  by  coonsel,  and 
disclaimed :  —  * 

Bddy  that  the  disclaiming  trustees  were,  neyertheless,  '^  existing  "  trustees,  so  as  to  authorize 
an  order  appointing  the  new  trustees  in  their  "  place  or  stead,"  within  the  meaning  of  the 
32nd  section  of  the  above  act 

This  was  a  petition,  by  a  person  beneficially  interested  in  certain 
trust  property,  for  the  appointment  of  new  trustees  thereof,  and  for 
vesting  the  said  property  in  them.  The  petition  stated,  that  by  his 
will,  dated  in  1843,  Isaac  Tyler  devised  certain  real  estates  to  E. 
Elms  and  J.  Elms,  and  the  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  and  also  bequeathed  to  them  certain  personal  pro- 
perty, upon  the  trusts  therein  mentioned;-  and  he  appointed  his 
brother,  Greorge  Tyler,  and  the  said  E.  Elms  and  J.  Elms,  executors 
of  his  said  will ;  that  in  May,  1851,  the  testator  died,  and  shortly 
afterwards  the  said  George  Tyler,  K  Elms,  and  J.  Elms  renounced 
the  probate  of  his  said  will,  and  the  said  E.  Elms  and  J.  Elms  also 
refused  to  take  upon  themselves  or  to  act  in,  and  in  fact  did  not  take 
upon  themselves  or  act  in,  the  trusts  of  the  said  will  It  prayed  that 
two  persons  named  should  be  appointed  trustees  of  the  said  will  in  the 
place  or  stead  of  the  said  E.  Elms  and  J.  Elms,  and  that  the  trust 
property  might  be  vested  in  such  new  trustees. 

Kenpon  Parker,  for  the  petitioner,  asked  that  the  new  trustees  might 
be  appointed  in  the  place  of  the  trustees  declining  to  act,  without 
the  usual  reference  to  the  master  to  inquire  as  to  the  .fitness  of  the 
persons  proposed.  He  had  affidavits  to  prove  that  fact,  and  that  all 
proper  parties  were  before  the  court 

Eldertonj  for  the  proposed  new  trustees,  appeared,  and  consented. 

E,  M*  Harrison,  for  the  trustees  named  in  the  will,  said  there  had 
been  no  formal  disclaimer,  but  the  trustees  named  had  not  acted  in 
any  way,  and  he  appeared  to  disclaim  the  trusts  on  their  behalf. 

C.  Hdlli  for  all  the  parties  beneficially  interested,  except  the  peti- 
tioner, consented,  but  he  suggested  that  there  was  a  difficulty  under 
the  precise  words  of  the  act,  which  he  would  submit  to  the  decision 
of  the  court  The  words  of  the  32nd  section  were,  "  it  shall  be  law- 
ful for  the  said  Court  of  Chancery  to  make  an  order  appointing  a  new 

1  15  Jur.  1120;  21  Law  J.  Bep.  (k.  s.)  Chanc  16. 
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trustee  or  trustees,  either  in  substitution  for,  or  in  addition  to,  any 
existing  trustee  or  trustees."  Now,  here,  it  was  asked  that  the  new 
trustees  should  be  appointed  in  the  place  of  those  who  had  dis- 
claimed. Ck)nld  these  be  called  ^  existing  trustees  "  ?  On  their  dis- 
claimer the  real  estates  vested  in  the  testatoi's  heir.  Ought  not  the 
order  to  be  to  appoint  the  new  larustees  in  the  place  of  the  heir,  who 
was  the  only  person  who  cpuld  be  called  an  **  existing  trustee"  ?  He 
said  that  an  appointment  had  been  made  in  the  place  of  the  heir 
as  the  only  existing  trustee,  in  a  case  in  which  all  the  other  trustees 

Sir  J.  Parker,  V.  C,  said  he  did  not  think  that  the  heir  was  a 
trustee  within  the  meaning  of  the  section.  It  was  true,  the  heir  had 
the  estate  in  him,  but  he  was  no  trustee  in  this  sense.  He  thought 
the  construction  suggested  would  be  a  narrow  cdnstruction  of  the  act 
If  the  words  were  taken  so  literally,  a  deceased  trustee  would  not  be 
an  **  existing  trustee,"  and  the  court  would  not  have  power  to  replace 
him.  He  thought  the  constraction  suggested  was  too  narrow  to  be 
maintained,  ms  honor  refened  to  the  case  of  Sharp  v.  Sharp^  2  R 
&  Al.  405,  where  the  words,  ^  surviving  trustee  in  a  power  to  appoint 
new  trustees,"  were  construed  to  mean  a  trustee  continuing  to  act, 
and  quoted  it  as  an  authority  for  a  reasonable  latitude  of  construction 
in  such  a  case  as  the  present  Order  as  prayed. 


Leslie  v*  Smith.^ 

Beoember  3,  1851. 

Practice  —  Claim — Parties  —  Order  7,  of  Aprils  185QL 

An  administration  claim  was  filed  by  aa  executor  against  his  co-execaton  oiily, 
inalung  any  penon  beneftciallj  interested  a  defendant:— 

Edd,  that  one  at  least  of  the  persons  benefidallj  interested  must  be  made  defendant  to  such 
a  claim  in  the  first  instance.  This  would  be  necessary  where  the  claim  was  to  administer 
personal  estate  only,  and  a  fortiori  where  it  seeks  adnunistration  of  both  real  and  personal 
estate. 

This  was  a  claim  by  one  of  three  executors  against  the  other  twoy 
seeking  for  the  administration  of  the  testator's  real  and  personal 
estate.  None  of  the  persons  beneficially  interested  in  the  property 
were  parties  to  the  suit  An  order  had  been  made  on  the  claim, 
which  the  registrar  objected  to  draw  up,  on  the  gnMind  that  the  suit 
was  defective  for  want  of  parties. 

Drewry^  for  the  plaintiir,  argued  that  it  was  not  necessary,  in  the 
first  instance,  to  make  the  persons  beneficiaUy  interested  parties, 

1 15  Jar.  1120* 
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They  might  be  summoned  by  the  master  under  the  18th  of  the  orders 
of  April,  1850.  By  the  6th  section  of  the  Ist  of  these  orders,  an 
executor  or  administrator  of  any  deceased  person  is  authorized  to  file 
a  claim  for  administration.  By  the  7th  of  the  above  orders  k  is 
directed,  that  "  in  the  case  provided  for  by  the  6th  article  of  order  1, 
any  one  person  who,  under  the  3d  or  4th  article  of  order  1,  might  have 
claimed  relief  against  the  executor  or  administrator  of  the  deceased 
person  whose  personal  estate  is  sought  to  be  administered,  and  the 
co-executor  or  co-administrator,  if  any,  of  the  plaintiff,  may  be  named 
in  the  writ  of  summons  as  defendants  to  the  suit ;  and,  in  the  first 
instance,  no  other  person  need  be  therein  named."  That  order  meant 
chiefly  to  provide  for  the  case  of  there  being  only  one  executor  or 
administrator,  and  where  it  was  therefore  necessary  to  make  some 
person  beneficially  interested  a  defendant  This  appeared  clearly 
from  the  8th  order,  which  provided,  that  ^  in  other  cases  the  only  per- 
son who  need  be  named  in  the  writ  of  summons  as  the  defendant  to 
the  suit,  in  the  first  instance,  is  the  person  against  whom  the  relief 
is  directly  claimed."  In  this  case  the  plaintiff  alleged  neglect  in  per- 
forming the  trusts  of  the  will,  and  asked  for  the  accounts.  If  the 
plaintiff  was  obliged  to  bring  before  the  court  one  person  beneficially 
interested,  why  not  all  ?  and  what,  then,  was  the  use  or  meaning  of 
the  8th  order?  The  main  object  of  these  orders  was  to  relieve  a 
plaintiff  from  the  necessity  of  making  all  persons  interested  parties  to 
a  suit  in  the  first  instance. 

Chichester^  for  the  defendants. 

Sir  J.  Parker,  V.  C,  said  that  he  should  have  great  difficulty  in 
thinking  that  this  claim  was  not  defective  for  want  of  parties.  His 
honor  referred  to  the  6th  article  of  the  1st  order,  and  also  to  the  7th 
order,  as  cited  above.  The  persons  mentioned  in  the  3d  and  4th 
articles  of  the  1st  order,  and  sdluded  to  in  the  7th  order,  were  persons 
beneficially  interested  in  the  personal  estate  of  a  testator  or  intestate. 
The  orders  proceeded  on  this  principle  —  that  where  you  have  an 
estate  to  administer,  it  is  sufficient  to  bring  one  person  beneficially 
interested  in  the  estate  before  the  court ;  but  there  must  be  at  least 
one.  The  present  was  not  a  common  claim,  because  it  sought  to 
have  an  administration  of  both  real  and  personal  property.  "\Vhere 
the  claim  was  for  administration  of  personalty  only,  the  orders  made 
it  necessary  to  have  one  person  interested  in  the  estate  of  a  party, 
a  fortiori  where  both  real  and  personal  property  are  sought  to  be 
administered.  His  honor  thought  that  the  7th  order  pointed  out  dis- 
tinctly who  must  be  made  a  party,  viz.,  any  one  person  who  might 
himself  have  filed  a  claim  aminst  the  executors  for  the  same  relief. 
The  claim  must  stand  over,  with  liberty  to  amend  by  adding  some 
one  interested  in  the  property  as  a  defendant.  The  orders  had  intro- 
duced a  great  change  in  the  practice,  by  making  it  sufficient  to  have 
one  such  person  only. 
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KoTember  12  and  U,  185L 

W^/Z—  Class -^  Lapse —•  Trustee  Acl'^  Costs. 

A  testator  gaye  a  sum  of  money  to  be  divided  between  the  telations  of  bis  late  wift,  ia 
such  shares  as  if  she  had  died  a  spinster,  and  intestate.  The  wife  had  sixteen  next  of  kin 
at  her  death,  five  of  whom  died  in  the  lifetime  of  the  testator:  — 

Hddy  that  those  living  at  the  death  of  the  testator  each  took  a  shan,  and  that  five  shans  imnt 
to  the  residuaiy  legatees. 

Costs  borne  bj  the  shares  which  went  to  the  rssidiiaiy  l^gatoeb 

John  Hah  made  a  codicil  to  his  will  on  the  ISA  Septemberi  1844| 
as  follows: — ^  MemoiaQdum.  —  Whereas,  on  my  mamage  with  my 
late  wife,  Eleanor  Biles,  I  entered  into  a  bond  to  leave  her  the  sum 
of  800^  on  my  death,  as  in  the  said  bond  is  mentioned,  and  I  intend 
shortly  to  sell  out  6000/.  stock,  part  of  the  sum  of  20,000/1  stock  now 
standing  in  my  name  in  the  3£  10^.  per  cent  annuities,  and  to  dis* 
tribute  the  same  ia  my  lifetime  amongst  her  relations,  in  such  manner 
as  I  intend,  in  lieu  of  any  claims  for  the  said  sum  of  800/.  under  the 
said  bond.  Now,  I  do  hereby  will  and  direct,  that,  in  case  of  my 
death  before  carrying  such  my  intention  into  effect,  the  said  sum  of 
6000/.  stock  shall  not  be  considered  as  part  of  my  residuaiy  estate, 
but  shall  be  divided  between  and  amongst  the  said  relations  of  my 
said  late  wife,  in  such  manner,  shares,  and  proportions  as  would  have 
been  the  case  in  case  my  said  late  wife  had  died  possessed  of  the  said 
sum  of  6000/.  stock,  a  spinster,  and  intestate."  The  bond  referred  to 
in  the  codicil  was  given  by  the  testator  on  his  marriage  with  his  wife 
Eleanor,  in  the  year  1799,  and  was  to  the  effect  that  800/1  should  be 
vested  in  trustees,  in  trust  to  pay  the  interest  to  the  said  John  Ham 
during  his  life,  and  after  his  decease  to  his  wife,  the  said  Eleanor 
Ham,  during  her  life  ;  and  after  both  their  deaths,  that  the  said  sum 
of  800/.  should  be  divided  between  the  children  of  the  said  marriage, 
as  the  survivor  should  appoint  by  deed  or  will,  and  in  default  of  such 
appointment,  to  the  children  equally ;  and  in  case  there  should  be  no 
issue  of  the  said  marriage,  then  to  be  paid  to  such  person  as  the  said 
Eleanor  Ham  should  by  deed  or  will  appoint;  and  in  default  of  such 
appointment,  to  the  executors  and  administrators  of  the  said  Eleanor 
Ham.  The  said  Eleanor  Ham  died  in  July,  1844,  without  having 
made  any  appointment  under  the  bond,  and  without  issue.  John 
Ham  took  out  letters  of  administration  of  her  effects,  and  died  on 
the  15th  February,  1849.  He  did  not  distribute  the  6000/.  stock  in 
his  lifetime,  but  his  executors  sold  out  6000/.  stock,  which  produced 
5593/.,  which  sum  the  executors  then  paid  into  the  bank  under  the 
Trustee  Belief  Acts.  The  master  made  his  report,  finding  that  there 
were  sixteen  persons  next  of  kin  to  Eleanor  Ham  at  the  time  of  her 
death,  five  of  whom  died  afterwards  in  the  lifetime  of  John  Ham.    A 

1  la  Jut.  1121 ;  2  Simons,  (it.  s.)  106. 
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petition  was  now  presented,  praying  a  declaration  that  the  next  of 
kin  of  Eleanor  Ham  living  at  the  time  of  the  death  of  John  Ham 
were  the  persons  entitled  to  the  fund. 

Walker  and  SandySy  for  the  petitioners,  some  of  the  eleven  next  of 
kin  who  were  alive  at  the  death  of  the  testator,  contended  that  the 
whole  passed  to  them,  and  that  the  representatives  of  the  five  deceased 
next  of  kin  took  no  share.  Viner  v.  Francis^  2  Cox,  190 ;  2  Bro.  C. 
C.  658 ;  Martin  v.  WUsarij  3  Bro.  C.  C.  324 ;  ShutOewarth  v.  Greaves^ 
4  My.  &  C.  35;  Shaw  v.  MMahon,  4  Dni.  &  W.  431 ;  Lee  v.  Pain,  4 
Hare,  201 ;  Gaskell  v.  Holmes,  3  Hare,  438 ;  Cbrt  v.  Winder,  1  ColL 
320. 

MaUn$  and  Wolstenholme,  for  others  of  the  next  of  kin.  We  wish 
to  exclude  those  who  died  in  the  lifetime  of  the  testator.  If  the  wife 
had  survived  the  husband,  she  would  have  been  entitled  to  the  capital 
of  the  800^  As  donor  and  administrator  to  his  wife,  be  meant  to 
give  it  to  the  same  persons  who  would  have  taken  under  the  bond, 
and  thought  that  the  relations  of  his  wife  had  some  claim.  He  there- 
fore  gives  the  money  to  them,  and  not  in  shares,  which  might  pass  it 
to  strangers.  This  is  a  gift  to  a  class,  Doe  v.  Sheffield,  13  East,  528, 
and  can  only  include  those  alive  at  the  time  of  his  deatii.  The  words 
^  executors  and  administrators  "  are  only  words  of  limitation.  JTtrft- 
patrick  v.  Capel,  1  Sudg.  Pow.  79. 

Bethell  and  O.  M.  Oiffard,  for  the  personal  representatives  of  the 
next  of  kin  of  the  wife  at  the  time  of  her  death  who  had  died  in  the 
interval  between  her  death  and  the  death  of  the  testator.  The  words 
mean  that  the  money  is  to  pass  as  it  would  in  case  it  had  been  the 
wife's,  and  she  had  died  intestate  and  unmarried,  t.  e.  to  her  next  of 
kin  at  that  time ;  and  they  are  therefore  to  be  sought  for,  and  are  the 
persons  absolutely  entitled.  There  is  no  fi[ift  to  a  class.  Suppose 
liie  wife  had  survived  the  husband,  and  died  intestate  and  unmarried, 
no  one  can  then  doubt  that  all  her  next  of  kin  would  have  taken 
interests. 

Orove  and  AUwood,  for  other  parties. 

£  Parker  and  JUUne,  for  the  residuary  legatees. 

Walker,  in  reply. 

Sir  R.  Kindersley,  V.  C.  The  first  question  is,  whether  the  gift  is  to 
be  considered  as  one  made  on  a  mistaken  supposition  of  liability  to 
debt ;  and  as  that  supposition  was  entirely  in  error,  whether,  there* 
fore,  the  gift  fails  altogether.  That  was  the  first  point  raised  by  Mr. 
K.  Parker.  Is  there,  then,  such  a  mistake  as  to  make  the  gift  void 
on  that  ground  ?  The  testator,  in  the  codicil  in  question,  refers  to 
what  he  calls  the  claim  for  800/.  on  bond ;  and  no  doubt  that  lan« 
guage  might  be  considered  to  show  tliat  he  thought- he  was  liable  to 
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some  legal  claim,  on  the  pari.^f  Jiis  wife's  relations,  as  to  that  800/L 
It  is  clear  to  me,  also,  that  he  refers  xo  .claims,  on  the  part  of  the  re- 
lations, of  a  very  different  nature  firon]r  .claims  constituting  a  legal 
liability.  My  own  impression  is,  that  he  did  consider,  that  as  by 
the  terms  of  the  bond  ^0^  was  limited,  so  that,  jku  the  event  of  there 
being  no  issue,  which  happened,  it  was  to  go  taliis  wife  absolutely, 
he  might  have  considered,  that  if  she  had  bappeiled'^to^survive  himi 
and  then  died  intestate,  as  she  has  done,  her  relationar-rJlMsc  next  of 
kin  —  would  have  been  entitled  to  the  800^ ;  and  even  if'shei^  survived 
him,  and  died  testate,  her  relations  would  have  derived  some' benefit 
under  some  testamentary  act  of  hers.  When,  therefore,  he  sj^egJu 
of  that  claim,  he  may  have  considered  that  they  had  some  sort'  qf* 
moral  claim  to  his  consideration,  as  they  might  be  disappointed  in 
finding,  that  by  the  death  of  the  wife,  having  made  no  appointmenti 
he  haa,  as  administrator,  become  entitled  to  this  absolutely ;  and  it 
is  clear  that  he  is  liberal  to  his  wife's  relations.  It  appears  to  me 
from  this,  that  if  he  wished  to  satisfy  the  deed  only,  he  would  not 
give  6000L  stock  to  satisfy  the  lesal  liabilitv,  which  never  could 
exceed  QOOL  That  he  did  consider  that  his  wite  was  entitled  to  this 
is  clear  from  the  language  he  uses  in  the  outset;  for  he  says— 
"  Whereas,  on  my  marriage  with  my  wife,  Eleanor  Biles,  I  entered 
into  a  bond  to  leave  her  the  sum  of  800^  at  my  death."  That  waA 
not  exact;  the  condition  of  the  bond  are  the  trusts  of  the  settlement; 
but,  in  the  event  of  there  being  no  children,  it  was  to  be  for  her  abso- 
lute power  of  appointment,  and,  in  default  of  appointment,  for  her 
executors  and  administrators.  But  4ie  treats  it  as  left  to  her.  There 
is,  however,  no  ground  for  contending  that,  by  reason  of  a  mistaken 
supposition  of  his  being  under  legal  liability,  the  bequest  is  void. 

The  next  question  is,  whether  it  is  not  void  on  the  ground  of  un- 
certainty of  description  of  the  person  to  take.  In  the  first  part  of 
the  codicil,  where  he  refers  to  what  his  intentions  were,  he  speaks  of 
the  relations  in  this  way.  He  says — <<I  intend  shortly. to  sell  out 
6000^.  stock,  part  of  the  20,000^,"  and  to  distribute  the  same  in  his 
lifetime  amongst  her  relations,  in  such  a  manner  as  he  intended,  in 
lieu  of  any  claims.  No  doubt,  if  he  had  done  that  in  his  lifetime,  he 
might  have  given  to  any  relations,  and  he  might  have  excluded  tiny 
he  pleased — he  might  have  done  exactiy  as  he  pleased;  and  there  is 
no  description  of  the  class  of  persons  whom  he  intended  when  he 
speaks  of  "  her  relations,"  but  what  he  is  there  speaking  of  is  what 
he  intended  to  do  by  some  act  in  his  life ;  the  bequest,  however,  is 
what  he  directs  to  be  done  in  case  he  does  not  do  this  in  his  lifetime* 
He  says  — "  Now  I  direct,"  &c  Now,  when  we  look  back  to  see 
who  <^  the  said  relations  "  are,  we  find  it  is  <'  her  relations ; "  and  it 
appears  to  me  that  the  gift  is  as  if  he  had  said,  instead  of  amongst  the 
^  said  relations,"  it  had  been,  ^  amongst  the  relations  of  his  wife." 
Whatever  effect  the  court  would  give  to  the  word  <^  relations,"  it 
would  give  to  <<  relations  of  my  late  wife."  Now,  a  gift  to  relations 
is  not  void  for  uncertainty,  but  has  generally  been  held  to  mean  next 
of  kin.  There  may  be  something  else  in  the  will  which  may  make 
it  void  for  uncertainty,  but  it  is  not  void  of  itselt 

9» 
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Being,  then,  of  opinion  that  Sf  is  ^either  void  on  the  ground  of 
mistaken  supposition  of  deb^  c&r.oil  the  ground  of  uncertainty,  the 
next  ground  is,  that  the  sbates^at  all  events  of  those  who  died  be- 
tween the  death  of  ti\.e  AM/eVhd  the  death  of  the  testator,  have  lapsed 
to  the  residuaiy  le;g^d^s«  **  That  question  I  will  consider  after  consi- 
dering some  of  •  th)s  '^ihts  raised  by  Mr.  K.  Parker.  There  were  six- 
teen personsmeirt  of  kin  of  the  vdfe  at  the  time  of  her  death,  in  July, 
1844,  aiid'^.*tbS*death  of  the  testator  eleven  only  were  living,  five 
having  A^:  **  Now,  the  first  point  raised,  at  least  the  first  point  which 
I  8baU.*eolisider,  is  this  *—  that  when  the  testator,  in  the  codicil,  says, 
4bi**8tich  manner,  shares,  and  proportions  as  would  have  been  the 
tese  in  case  my  said  wife  had  died  possessed  of  the  said  sum  of 
6000/.,  a  spinster,  and  intestate,"  I  am  to  hold  the  meaning  of  the 
testator  was,  ^^  in  case  his  wife  had  lived  just  to  the  period  at  which 
the  testator  himself  had  died  and  she  had  then  died  a  spinster,  d.nd  intes- 
tate." I  cannot  accede  to  that  view ;  the  testator,  in  his  codicil,  refers 
to  the  fact  that  she  was  dead,  calling  her  his  late  wife.  Knowing  that 
she  had  died  in  the  preceding  month  of  July,  he  inditing  the  will  in 
September,  refers  to  the  fact,  and  says,  *'  In  case  my  said  late  wife  had 
died."  It  appears  to  me  that  he  clearly  meant  not  to  suppose  the 
case  of  her  not  being  then  dead,  but  to  put  it  on  the  same  footing  as 
if  she  was  still  living.  But  he  means,  as  if,  at  the  time  of  her  death, 
she  had  been  possessed  of  this  sum,  and  had  died  a  spinster,  and  in- 
testate. It  appears  to  me  that  he  refers  to  no  other  period  than  that 
at  which  she  did  die,  i.  e.  July,  1844. 

The  next  point  is  this*— it  is  said,  <'  supposing  that  to  be  so,  still, 
according  to  the  decided  cases,  if  a  gift  is  not  to  a  persona  designator 
but  to  a  class  of  persons,  and  some  of  that  class  of  persons  die  in  the 
interval  between  the  date  of  the  will  and  the  death  of  the  testator, 
those  members  of  the  class  who  survive  shall  take  the  whole."  But 
these  are  persons  who  are  to  be  considered  by  the  testator  as  intend- 
ed to  take.  The  rule,  however,  is  really  this — where  the  testator 
gives  a  legacy  or  residue  to  persons  whom  he  designates  in  such  a 
way  as  to  represent  them  as  a  class,  for  instance,  to  the  children  of 
A.,  there  the  period  of  distribution  of  the  gift  is  the  death  of  the  tes- 
tator, and  the  persons  who  constitute  the  class  at  that  period  shall 
be  considered  the  persons  intended,  unless  it  appears  that  the  testator 
intended  something  different  from  it  That  may  be  iUustrated  thus : 
•— ^'  I  give  to  the  children  of  A  at  the  death  of  A:"  he  knows,  of 
course,  when  the  period  of  distribution  is ;  yet,  if  the  will  does  not 
show  that  he  intended  that  if  any  died  in  the  interval  the  shares 
should  lapse,  the  persons  who  at  the  period  of  distribution,  that  is,  at 
the  death  of  A,  were  the  children  of  A,  would  be  the  persons  to 
take.  If  he  had  said,  "  I  give  to  the  five  children  living  at  the  death 
of  A,  in  equal  shares,"  how  can  you  say,  that  if  one  of  these  five 
children,  they  beins  tenants  in  common,  dies,  the  four  who  survive 
shall  constitute  a  dass  ?  Therefore  it  appears  to  me  that  you  must 
look  at  the  whole  scope  of  the  will  for  the  purpose  of  seeing  whether 
the  testator  has  indicated  any  intention  to  refer  to  persons  constitut- 
ing a  class  at  the  period  of  distribution.    Now,  if  this  had  been  a 
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special  gift  to  the  wife's  relations,  the  case  stated  would  have  justi- 
fied the  construction  of  a  gift  to  the  relations  of  the  wife  living  at 
the  death  of  the  testator ;  but  we  have  here  something  which  points 
out  very  sufficiently  what  the  testator  intended  as  to  the  persons 
constituting  the  class  of  wife's  relations ;  for  he  says,  ^'  the  6000L 
shall  be  divided  between  and  among  the  said  relations  of  my  said  wife, 
in  such  manner,  shares,  and  proportions  as  if  she  had  died  possessed  of 
the  said  sum,  a  spinster,  and  intestate."  Now,  what  does  he  mean  ? 
He  means  it  is  to  go  to  those  persons  who,  as  being  relations,  L  a 
next  of  kin,  would  at  her  death  have  been  entitled  to  her  personal 
estate  by  law,  in  case  she  had  died  a  spinster,  and  intestate ;  and  he 
has  shown  what  he  meant  by  the  term  ^  relations,"  i.  e.  the  persons 
who  are  to  take  under  the  Statute  of  Distributions;  but  he  has 
shown  that  be  means  each  person  to  take,  not  only  in  the  manner  in 
which  he  would  have  taken,  but  to  take  his  share  and  proportion* 

It  appears  that  the  wife  at  the  time  of  her  death  leit  sixteen  rela- 
tions, nephews  and  nieces,  who  exactly  answer  the  description  of  re- 
lations who  would  have  divided  this  amongst  them  in  case  the  wife 
bad  so  died.  Now,  if  those  who  survived  are  to  take  the  whole  fund 
among  them,  they  do  not  take  either  in  the  manner,  shares,  or  propor- 
tions m  which  the  testator  says  they  are  to  take ;  and  I  should  set 
aside  the  words  of  his  direction  if  I  were  to  say  that  he  had  declared 
they  were  to  take,  and  in  the  same  manner,  if  I  were  to  say  I  will  give 
it  to  the  eleven  persons  in  different  shares.  I  am  of  opinion,  therefore, 
that  the  persons  to  whom  the  testator  has  given  these  6000^  under 
this  description  are  the  sixteen  persons  who  were  next  of  kin  of  the 
wife  living  at  her  death.  Now  the  fund  is  given  to  them  in  the  same 
manner,  shares,  and  proportions  as  would  have  been  the  case  in  case 
she  died  a  spinster,  and  intestate.  Then  what  would  have  been  the 
manner?  It  would  have  been  as  tenants  in  common.  It  is,  there- 
fore, a  gift  to  these  persons  as  tenants  in  common ;  and  the  plain, 
ordinary  effect  of  a  gift  in  common  to  persons,  some  of  whom  pre- 
decease the  testator,  is  a  lapse  of  those  shares.  But  it  has  been  con- 
tended by  Mr.  Bethell  that  the  legal  personal  representatives  of  those 
who  died  in  the  lifetime  of  the  testator  are  to  tsJce,  i.  e.  that  you  are 
to  read  the  codicil  thus  — it  is  to  go  now  to  the  same  persons  as  if 
she  had  died  possessed  of  this  specmc  sum,  and  intestate,  in  1844,  and 
as  if  they  had  not  died  or  parted  with  it ;  i.  e.  I  am  to  try  and  find 
out,  as  to  each  of  those  persons  who  had  taken  a  share  of  the  6000/., 
what,  according  to  the  whole  history  of  his  subsequent  life,  had  be- 
come of  this  share  of  the  6000/.  It  is  clear  that  the  testator  could 
have  no  such  meaning  as  that  It  is  a  jgift  to  those  persons  as 
tenants  in  common ;  and  if  any  have  died  in  the  lifetime  of  the  tes- 
tator, their  shares  have  lapsed,  and  go  to  the  residuary  legatees.  I 
am  of  opinion  that  the  6000/.  is  divisible  into  sixteen  shares,  and  the 
surviving  next  of  kin  will  take  each  one  share.  As  to  the  five  shares 
undisposed  of,  they  go  to  the  residuary  legatees. 

A  discussion  then  took  place  as  to  the  manner  in  which  the  costs 
were  to  be  borne. 
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MoKns  contended  that  the  costs  must  fall  on  the  residue.  If  there 
had  been  a  suit  it  must  have  been  so ;  and  the  fact  of  this  money 
having  been  paid  into  court  in  this  manner  can  make  no  difference. 
If  it  had  been  a  legacy  of  100/.,  the  whole  would  have  been  absorbed 
by  this  proceeding.    Me  Sharpcj  15  Sim.  470. 

O.  M.  Gfiffard.  There  will  be  no  difficulty  in  this  case,  as  there 
is  in  court  five  sixteenths,  which  has  just  been  decided  to  form  part 
of  the  residue,  and  the  costs  should  be  paid  out  of  that 

K  Parker  and  Milne^  for  the  residuary  legatees.  The  court  has  no 
jurisdiction  over  the  residue,  or  over  the  executors.  How  can  the 
court  make  the  executors  pay  the  costs,  when  it  is  impossible  to 
ascertain  whether  there  is  any  residue  ?  In  cases  under  the  Legacy* 
duty  Act  the  petitioner  bears  the  costs  of  his  application.  Moss's 
Drustj  1  Sim.  (n.  s.)  196 ;  s.  c.  2  Eng.  Rep.  148 ;  Bartholomew's 
Trust,  16  Sim.  585 ;  14  Jur.  181 ;  Oroyderis  Trust,  19  Law  J.  Rep. 
(n.  s.)  Chanc.  182 ;  14  Jur.  541. 

Sir  R.  Kinderslet,  V.  C.  The  inference  to  be  drawn  from  these 
cases  is,  that  if  the  court  has  power  to  deal  with  the  residuary  estate, 
then  that  the  costs  will  be  paid  out  of  the  residuary  estate :  the  infer- 
ence from  the  other  cases  is,  that  the  advantage  of  a  speedy  and 
summary  jurisdiction  is  meant  by  the  legislature  to  compensate  for 
the  payment  of  costs.  My  own  opinion  upon  the  point  is  clear,  that 
I  have  no  jurisdiction  over  any  thing  else  than  the  fund  paid  into 
court ;  and  if  the  whole  fund  were  a  particular  legacy,  I  should  be 
obliged  to  direct  the  costs  of  all  parties  to  be  paid  out  of  the  legacy, 
and  the  legacy  would  lose  that  benefit ;  and,  as  Mr.  Maiins  has  said, 
it  would  be  a  great  hardship  if  the  legacy  is  small ;  but  I  am  afraid 
that  that  is  a  necessary  result,  for  I  cannot  understand  how,  though 
the  trustees  are  present,  I  can  have  jurisdiction  to  order  payment  out 
of  the  residue,  which  is  not  before  me.  The  trustees  might  say  they 
do  not  admit  a  residue ;  and  I  could  not  try  the  question  whether 
they  had  any  or  not  But  here,  it  being  clear  that  I  have  jurisdiction 
over  this  fund,  and  I  find  that  part  of  the  fund  is  residue,  then  the 
costs  of  the  discussion  which  takes  its  rise  upon  the  construction  of 
the  will  should  be  paid  for  by  the  residue,  as  far  as  I  have  to  deal 
with  the  residue.  Having,  therefore,  determined  that  five  sixteenths 
is  residue,  and  having  complete  jurisdiction  over  the  whole  fund,  it 
appears  to  me  that  I  should  not  only  not  be  going  out  of  the  rule 
laid  down  by  the  cases,  but  that  I  should  be  in  exact  accordance 
with  the  general  principles  of  the  court  I  will  direct  the  costs  of  all 
parties  to  be  paid  out  of  the  five  sixteenths,  though  of  course  it  is  a 
hardship  upon  the  residuary  legatees,  as  it  would  have  been  if  there 
had  been  a  suit  to  administer  the  whole  estate. 
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Stainton  v.  Chadwick.* 

July  84, 88,  and  39,  and  Noyember  8, 1851. 

Discovery —  Title  —  Fi'aud  in  obtaining  an  Order  for  the  Conveyance 

of  an  outstandMig  Legal  Estate* 

Bill  by  A,  clalmine  to  be  heir  at  law  of  C,  against  B,  also  claiming  to  be  beir  at  law  of  C : 
alleging  that  B  had  presented  a  petition  to  this  court  under  Sir  £.  Sugden's  Act,  and  had 
obtain^  a  oonreyaaoe  of  the  outstanding  legal  estate  to  him,  as  the  heir  at  law  of  C ;  and 
jiUeging  that  the  evidence  and  statements  presented  by  the  defendant  to  the  master,  upon 
the  faim  of  which  the  master  was  induced  to  report  (contrary  to  the  fact)  that  B  was  the  heir 
at  law  of  C,  were  false  and  fraudulent;  praying  a  declaration  that  B  was  a  trustee  of  the 
legal  estate  for  hiin,  and  that  he  should  oe  restrained  from  using  it  against  him.  The  bill 
contained  various  intenx>gatories,  addressed  to  the  discoveiy  of  Uie  alfeged  false  and  fraud- 
ulent evidence  and  statements.  The  defendant,  by  his  answer,  denied  A's  title,  and  he 
refiised  to  answer  any  of  the  interrogatories  relating  to  the  evidence  and  statements  pro* 
duoed  before  the  master,  on  the  ground  that  he  could  not  give  that  discovety  without  dis- 
doeing  the  evidence  of  his  own  title;  but  he  denied  that  any  of  such  evidence  or  state- 
ments were  either  fUse  or  fraudulent,  or  that  they  would  prove  any  of  the  allegations  in 
thebiU:-* 

iBUcf,  affirming  the  decision  of  the  late  Master  of  the  Rolls,  allowing  exceptions  to  the 
answer,  that  B  was  not  protected  fh>m  the  discovery,  which  was  required  as  a  means  to 
establish  the  fraud  avened  in  the  bill,  although,  inddentidly,  B  may  have  to  disclose  his 
own  title. 

The  facts  of  this  case  are  so  fnlly  stated  in  the  judgment,  that  it  is 
only  necessary  to  state  more  fully  two  passages  from  the  bill,  together 
with  the  corresponding  denials  of  them  by  the  answer.  The  bill 
alleged  ^  that  the  whole  of  the  evidence  adduced  before  the  said  mas- 
ter on  behalf  of  the  defendant,  and  in  support  of  that  part  of  the  case 
whereby  he  seeks  to  be  entitled  through  James  Chadwick,  was  untrue, 
and  was  fraudulently  concocted,  and  was  supported  by  evidence 
which  was  without  any  legal  foundation."  The  answer  to  that  was 
as  follows :  —  ^  And  this  defendant  submits,  that,  for  the  reasons  here* 
inbefore  mentioned,  this  defendant  is  not  bound  to  set  forth,  and  this 
defendant  refuses  to  set  forth,  whether  this  defendant  seeks  to  be  enti- 
tled under  James  Chadwick ;  but  this  defendant  denies  that  the  whole 
or  any  part  of  the  evidence  adduced  before  the  said  master  on  behalf 
of  this  defendant,  in  support  of  that  part  of  his  case  whereby  he  seeks 
to  be  entitled  through  James  Chadwick  or  any  other  person,  was  un- 
true, or  firaudulently  concocted,  or  that  such  claim  of  this  defendant  as 
he  asserted  before  the  said  master  was  without  any  legal  foundation." 
The  bill  charged  the  possession  by  the  defendant  of  divers  affidavits, 
copies  of  affidavits,  &c.,  used  before  the  said  master  on  the  said  in- 
quiry, ''  from  which,  if  produced,  it  will  appear  that  the  said  defendant 
is  not  the  heir  at  law  of  the  said  Sir  Andrew  Chadwick,  and  that  the 
evidence  upon  which  he  was  found  to  be  beneficially  entitled  to  the 
said  estates  was  not  entitled  to  credit."  And  it  also  charged  the  pos- 
session by  the  defendant  of  deeds,  books,  papers,  &c.,  ''whereby  the 
truth  of  such  matters,  or  some  or  one  ef  them,  would  appear."  The 
defendant  set  forth  a  schedule  of  these  affidavits,  and  of  deeds,  books, 

1 15  Jur.  1139. 
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and  papers,  bnt  claimed  that  they  should  be  protected  from  produc- 
tion; and  by  his  answer  he  denied,  '^  that  from  such  particulars,  or  any 
of  them,  if  produced,  it  would  appear  that  this  defendant  is  not  the 
heir  at  law  of  the  said  Sir  Andrew  Chadwick,  or  that  the  evidence 
upon  which  this  defendant  was  found  to  be  beneficially  entitled  to 
the  estates  in  the  said  bill  mentioned,  or  any  part  of  such  evidence, 
was  not  entitled  to  credit,  or  that  the  truth  of  the  several  matters 
stated  or  charged  in  the  said  bill,  or  any  of  them,  would  appear." 
The  bill  contained  a  great  number  of  interrogatories  directed  to  the 
discovery  t>f  the  false  and  fraudulent  evidence  and  statements  alleged 
to  have  been  used  by  the  defendant  before  the  master.  The  defend- 
ant declined  to  answer  any  of  these  interrogatories ;  and  the  plaintiff 
took  exceptions  to  the  answer,  as  well  in  respect  of  those  interroga- 
tories as  to  certain  othar  interrogatories  directed  to  the  discovery  of 
the  pedigree  of  the  defendant  The  Master  of  the  Rolls  overruled  the 
exceptions  as  to  the  discovery  of  the  defendant's  pedigree,  but  allowed 
the  other  exceptions* 

JR.  Palmer  and  Birdj  for  the  appeal.  The  Master  of  the  Rolls  over- 
ruled all  the  exceptions  which  went  directly  to  the  question  of  pedi- 
gree ;  but  the  same  thing  has  been  done  indirectly  by  allowing  the 
exceptions  as  to  the  affidavits  and  other  documents  produced  before 
the  master,  as  would  have  been  done  by  giving  the  discovery  of  tiie 
pedigree  of  the  defendant  This  is  a  bill  by  one  person  claiming  to 
be  entitled  to  the  same  property  which  the  defendant  claims,  and  the 
answer  denies  that  the  documents  in  question  prove  the  plaintifi^'s 
title ;  the  plaintiff  can,  therefore,  not  be  entitled  to  the  discovery  of 
the  defendant's  title.  Mitf.  Plead.  189,  191,  4th  ed.;  Wig.  on  Dis. 
264,  270,  et  seq.;  Wibon  v.  Forsler^  M'CL  &  Y.  274;  Younge,  280; 
Firkins  v.  Lotoej  13  Price,  193 ;  BoUan  v.  Ihe  Corporation  ^  Liver- 
poolj  1  My.  &  K.  88.  The  plaintiff  alleges  fraud  in  the  concoction 
of  the  evidence  before  the  master ;  but  this  is  distinctly  denied  by  the 
answer,  and  this  allegation,  therefore,  cannot  entitle  him  to  the  dis- 
covery.  The  plaintiff  has  no  right  to  any  discovery  until  he  proves 
his  equitable  title.  Abery  v.  Williams^  1  Yem.  27 ;  The  Marquis  of 
Donegal  v.  Stewart^  3  Yes.  446 ;  PheHps  v.  Caney^  4  Yes.  107;  Jacobs 
V.  Goodman^  2  Cox,  282. 

The  Solicitor'  General  ( Sir  W.  Page  Wood)  and  Glasse^  contra.  If 
the  defendant  had  brought  an  action  of  ejectment  while  we  were  in 

Eossession  of  the  rents,  we  would  not  have  had  to  prove  our  title  as 
eir  or  purchaser;  our  proving  the  possession  would  have  been  a 
sufficient  answer.  But  the  order  that  has  been  improperly  obtained 
under  Sir  E.  Sugden's  Act  has  exactly  reversed  our  positions.  We 
only  require  to  be  reinstated  in  the  position  in  which  we  were  before 
that  order,  and  then  the  defendant  here  must  be  the  plaintiff  at  law. 

[Lord  Chancellor.  As  a  general  principle  of  law,  it  is  said  that  a 
man  who  has  improperly  obtained  possession  of  an  estate  cannot  use 
that  possession  as  an  impediment  to  the  other  party.  Doe  v.  Smythe^ 
4  Mau.  &  S.  347,  is  a  leading  case  on  this  point,  but  the  cases  are 
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collected  in  1  Saund.  326  a.  It  appears  to  me  to  be  a  matter  of  ex- 
treme difficulty  to  distingnish  what  discovery  you  are  entitled  to,  for 
the  purpose  of  setting  aside  the  improper  order,  and  what  relates  to 
the  title  of  the  defendant] 

That  is  the  fault  of  the  party  who  has,  by  his  improper  act,  created 
this  difficulty.  The  defendant  does  not  state,  in  his  answer,  that  he 
did  not  know  of  any  claim  by  us,  but  that  he  did  not  know  of  any 
reasonable  pretence  for  our  claim.  We  say  that  the  order  was  ob- 
tained in  fraud  of  the  act  of  parliament,  and  we  submit  that  we  are 
entitled  to  sift  the  transaction  completely.  The  other  side  used  the 
word  '<  title"  fallaciously ;  the  *^  title"  here  is  the  title  to  the  relief,  not 
the  title  to  the  estate. 

[Lord  Chancellor.  That  is,  the  title  to  the  order  for  conveying 
the  legal  estate,  not  the  title  to  the  estate  itself.1 

Just  so ;  that  was  the  view  the  late  Master  ol  the  Bolls  took  of  the 
case. 

[They  referred  to  Smith  v.  Duke  of  Beau/art,  1  Ph.  209 ;  7  Jur. 
1095,  and  the  cases  there  cited ;  and  to  the  case  of  Chadwick  v.  Broad" 
woody  3  Beav.  308,  which  was  a  suit  by  the  present  defendant] 

Birdj  in  reply.  The  other  side  rely  upon  the  case  of  Smith  v.  The 
Duke  ofBeofufort,  1  Ph.  209,  but  we  also  accept  the  law  as  laid  down  in 
that  case.  There,  there  was  an  averment  in  the  bill  that  certain  docu- 
ments, in  the  possession  of  the  defendant,  proved  that  there  had  been 
a  variation  in  the  tolls,  and  there  was  no  positive  denial  of  that  in  the 
answer;  but  in  the  present  case  there  is  a  distinct  denial  of  the  aver- 
ments in  the  bilL  Bolton  v.  The  Corporation  of  Liverpool  proceeded 
upon  this  ground,  that  you  shall  not  have  discovery  of  the  defend- 
ant's title  unless  it  affirmatively  proves  the  title  of  the  plaintiff.  In 
that  case  there  was  merely  a  general  allegation  that  the  defendants 
had  no  title,  and  that  the  documents  in  the  possession  of  the  defend- 
ants would  prove  that  That  allegation  was  denied,  and  the  docu- 
ments in  question  were  protected.  That  case  was  quite  different 
from  Smith  v.  The  Duke  of  Beaufort 

[Lord  Chancellor.  I  do  not  see  the  distinction.  Bolton  did  not 
claim  tolls ;  he  only  claimed  exemption  from  tolls,  as  did  Smith  in 
the  other  case.] 

But  in  Smith  v.  The  Duke  of  Beaufort  there  was  the  allegation  of 
variation,  and  no  denial  of  that  fact  So  in  Combe  v.  Tlu  City  of 
London^  4  Y.  &  C.  139 ;  Stroud  v.  Deacon^  1  Ves.  sen.  37 ;  and  Ken-^ 
nedy  v.  Green^  6  Sim.  6.  In  all  those  cases  there  was  an  allegation 
of  a  material  fact  —  a  charge  that  the  discovery  would  prove  that 
fact,  and  no  denial  of  that  charge.  But  if  there  be  an  absence  of  a 
sufficient  allegation  in  the  bill,  or  there  be  a  denial  of  it  in  the  an- 
swer, the  defendant  is  protected.  This  case,  therefore,  is  a  pure  ques- 
tion of  pleading,  and  it  is  incumbent  upon  the  other  side  to  show  in 
the  bill  a  precise  allegation  that  the  production  of  the  documents  in 
our  possession  will  prove  the  allegation  of  fraud ;  but  there  is  no  such 
allegation  in  the  bill  If  your  Lordship's  decision  be  against  us,  tbev 
can  immediately  amend  their  bill.     As  to  the  honesty  of  the  defend- 
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ant  in  getting  the  assignment  of  the  legal  estate,  I  sobniit  tiiat  he  did 
no  more  than  what  any  pnident  heir  at  law  would  be  advised  to  da 

November  8.  Lord  Chancellor.  This  case  came  before  the 
coart  upon  an  appeal  from  an  order  of  the  Master  of  the  Rolls,  allow- 
ing certain  exceptions  taken  to  the  defendant's  answer ;  and  the  ques^ 
tion  is,  whether,  according  to  the  practice  of  the  court,  the  answer  is 
open  to  those  exceptions.  It  appears  from  the  pleadings  that  Sir 
Andrew  Chadwick  who  died  intestate  in  the  year  1768,  was  equi- 
tably entitled  to  considerable  real  estate,  the  legal  estate  being  then 
outstanding  in  trustees  for  him ;  and  the  main  question  between  the 
parties  is,  who  was  the  heir  at  law  of  Sir  Andrew  Chadwick ;  the 
plaintiff  insisting  that  Mrs.  Law,  the  cousin  of  Sir  Andrew,  was  his 
heiress  at  law,  under  whom  the  plaintiff  claims  to  be  entitled  to  that 
portion  of  Sir  Andrew's  estate  which  is  in  litigation  in  this  cause; 
while  on  the  part  of  the  defendant  it  is  insisted  that  one  James  Chad- 
wick, and  not  Mrs.  Law,  was  heir  at  law  of  Sir  Andrew,  and  that  the 
defendant  is  a  legal  descendant  from  that  James  Chadwick^  and,  in 
that  character,  is  entitled  to  the  litigated  property. 

It  further  appears,  that  in  1840  the  defendant  presented  two  peti- 
tions to  this  court  under  stats.  1  Will.  4,  c  60,  and  4  and  5  Will.  4, 
c.  23,  commonly  called  Sir  Edward  Sugden's  Acts :  one  of  those  peti- 
tions prayed  that  it  might  be  declared  that  one  Samuel  Horsey  was  a 
trustee  of  the  premises  therein  mentioned  for  Sir  Andrew  Chadwick 
and  his  heirs,  and  that  the  heir  of  the  said  Samuel  Kantey  was  then 
a  trustee  of  the  same  premises  for  the  petitioner  as  tiie  heir  at 
law  of  Sir  Andrew  Chadwick,  and  that  the  court  would  direct  some 
person,  in  the  place  of  the  heir  of  the  said  Samuel  Horsey,  to  convey 
the  premises  in  such  manner  as  the  petitioner  should  direct ;  and  the 
other  petition  prayed  a  similar  declaration  as  to  one  William  Comp- 
ton,  and  the  premises  comprised  in  that  petition.  Ordons  of  refer- 
rence  were  made  on  these  petitions,  and  the  Master  reported  that  the 
heirs  of  the  trustees,  in  whom  the  legal  estate  had  been  vested,  could 
not  be  discovered ;  and  the  Master  also  reported  that  the  defendant 
was  the  heir  at  law  of  Sir  Andrew  Chadwick,  and  equitable  owner 
of  the  estates  which  had  belonged  to  him.  Upon  these  reports  an 
order  was  obtained  by  the  defendant,  directing  a  conveyance  of  the 
legal  estate,  and  the  defendant's  solicitor  was  appointed  to  execute 
such  conveyance,  and  which  was  accordingly  done. 

The  bill  alleges  that  the  evidence  and  statements  presented  by  the 
defendant  to  the  Master,  upon  the  faith  of  which  the  Master  was  in- 
duced to  report,  contrary  to  the  truth  of  the  fact,  that  the  defendant 
was  the  heir  at  law  of  Sir  Andrew  Chadwick,  and,  as  such,  was  equi- 
tably entitied  to  the  property  in  dispute,  were  false  and  fraudulent, 
and  consequentiy  that  the  order  for  the  conveyance  of  the  legal  estate 
to  the  defendant  was  obtained  by  fraud  and  imposition  upon  the 
court  The  plaintiff  alleges  that,  by  means  of  the  legal  estate  so  ob- 
tained, the  defendant,  although  a  stranger  to  the  family  of  Sir  An- 
drew Chadwick,  and  destitute  of  all  equitable  tiUe,  has  the  control  at 
law  of  the  possession  of  the  property,  and  that  the  plaintiff  is  thereby 
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altogether  precluded  from  legal  remedy ;  and  the  bill  prays  a  declara- 
tion that  the  plaintiff  is  equitable  owner  of  the  property  in  question 
mediately  from  Mrs*  Law,  and  that  the  defendant  is  trustee  of  the 
legal  estate  for  him,  and  may  be  decreed  to  convey  it  according  to 
the  plaintiff's  appointment ;  and  in  the  mean  time,  that  the  defendant 
may  be  enjoined  from  setting  up,  or  in  any  manner  using  the  legal 
estate. 

The  bill  contains  interrogatories  calling  for  a  discovery  of  various 
matters  connected  with  the  titles  of  both  the  plaintiff  and  defendant, 
but  to  which  it  is  not  material  to  advert,  not  being  relevant  to  the 
point  calling  for  decision  upon  the  present  appeaL  But  what  is  ma- 
terial to  the  present  purpose  is,  that  it  also  contains  interrogatories 
addressed  to  the  discovery  of  the  alleged  false  and  fraudulent  evi- 
dence and  statements,  by  which  the  order  for  the  conveyance  of  the 
legal  estate  was  procured.  It  is  to  all  these  interrc^tories  the  de- 
fendant has  refused  to  answer,  and  which  refusal  mve  rise  to  the  ex- 
ceptions now  before  the  court  for  judgment.  There  were  several 
other  exceptions,  but  they  have  been  disposed  of,  and  the  appeal  does 
not  refer  to  them.  It  has  been  correctly  said,  during  the  argument, 
that  the  validity  of  the  exceptions  is  a  pure  question  of  pleading ;  and 
having  stated  the  outline  of  the  case,  I  will  now  advert  somewhat 
more  particularly  to  the  bill  and  answer. 

The  bill  states  the  seizin  of  Sir  Andrew  Chadwick  of  the  property 
in  question,  among  other  considerable  real  estate,  with  many  detaiu 
relative  to  the  state  of  the  title  to  the  realty,  and  also  to  certain 
leases  and  underleases,  not  now  necessary  to  be  minutely  stated.  It 
further  states  that  Si»  Edward  Chadwick  died  intestate  in  the  year 
1768,  leaving  ^Mrs.  Law  his  heiress  at  law,  and  deduces  the  title  from 
Mrs.  Law  to  the  plaintiff,  and  states  that,  by  force  of  the  plaintiff^s 
equitable  ownership,  he  has  succeeded  to  the  receipt  of  the  rents  re- 
served in  the  underleases  of  the  houses  in  question,  under  which  the 
assignees  of  the  terms  thereby  granted  were  in  the  actual  occupation 
of  the  houses,  and  that  he  continued  down  to  Michaelmas,  lo47,  in 
receipt  of  such  rents ;  and  he  insists  that  thereby  he  was,  in  point  of 
law,  in  constructive  possession  of  the  premises  by  his  tenancy,  and* 
entitled  to  the  possession  against  them. 

The  bill  then  states  that  the  defendant,  in  1840,  presented  the  two 
petitions  before  mentioned,  and  that  the  proceeaings  under  them 
were  all  conducted  ex  parte^  and  led  to  the  report  and  consequent 
conveyance  of  the  legal  estate  to  the  defendant  He  states  many  of 
these  proceedings  in  detail,  attaching  the  charge  of  falsehood  and 
fraud  to  them ;  and  that  after  having  so  obtained  the  legal  estate,  the 
defendant  purchased  the  terms  in  the  underleases  before  mentioned^ 
and  induced  the  actual  occupiers  of  the  respective  premises  to  attorn 
to  him,  and  so  the  defendant  contends  he  obtained  possession  of  the 
premises.  The  plaintiff  also  alleges  that  these  underleases  have  since 
expired,  and  the  right  to  actual  possession  of  the  houses  has  therefore 
reverted  to  him,  but  that  the  defendant  retains  the  possession,  and  l>y 
force  of  the  legal  estate  precludes  the  plaintiff  from  the  effectual  pro- 
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secution  of  the  legal  remedies  to  obtain  possession,  which,  except  for 
sQch  legal  estate,  he  might  enforce. 

Two  distinct  heads  of  equity  were,  therefore,  attempted  to  be  raised 
by  the  bill.  The  one  is,  that  the  plaintiff  is  equitable  owner  of  the 
property  in  question  under  Mrs.  Law,  who  was  the  heiress  at  law  of 
Sir  Andrew  Chadwick,  and  that  the  defendant,  who  has  acquired  the 
legal  estate  as  from  the  trustees,  in  whom  it  was  vested  in  trust  for 
the  equitable  owner,  now  is  seized  of  such  estate  as  trustee  for  him, 
the  plaintiff,  and  ought,  therefore,  to  be  decreed  to  convey  such  estate 
to  him.  The  other  head  of  equity  is,  that  the  defendant  became 
such  trustee  by  fraud  and  imposition  upon  the  court,  and  is  now 
using  the  legal  estate,  of  which  he  is  such  trustee,  inequitably  and 
fraudulently  against  the  plaintifT,  who  is  the  equitable  owner,  and 
therefore  that  the  defendant  ought  to  be  restrained  by  injunction 
from  such  improper  use  of  the  legal  estate.  The  interrogatories, 
which  the  defendant  refused  to  answer,  wholly  relate  to  this  second 
head  of  equity.  The  defendant,  in  his  answer,  asserts  his  own  title 
as  heir  at  law  of  Sir  Andrew  Chadwick,  and  denies  that  Mrs.  Law 
was  the  heiress  of  Sir  Andrew,  and  that  the  conveyances  under 
which  the  plaintiff  claims  have  vested  the  equitable  estate  of  the 
property  in  question  in  the  plaintifE 

It  is  admitted  that  Mrs.  Law,  and  other  claimants  under  her,  nave 
received  the  rents  reserved  by  the  underleases ;  but  it  is  denied  that 
such  receipt  is  any  evidence  or  any  admission  of  the  title  to  the 
reversion;  and  then,  after  answering  some  of  the  interrogatories 
contained  in  the  bill,  the  defendant  refuses  to  answer  any  of  the 
interrogatories  relating  to  the  evidence  stated*  and  produced  before 
the  Master,  and  asserts  that  he  could  not  give  that  discovery  without 
disclosing  the  evidence  of  his  own  title ;  and  the  defendant  denies 
that  any  of  the  evidence  or  statements  produced  before  the  Master 
were  either  false  or  fraudulent,  or  that  they  would  establish  or  prove 
any  of  the  allegations  in  the  bill.  The  exceptions  before  the  court 
relate  to  the  interrogatories  which  the  defendant  has  so  refused  to 
answer.  The  question  therefore  is,  whether,  regard  being  had  to  the 
whole  state  of  the  pleadings,  including  bill  and  answer,  the  plaintiff 
is  entitled  to  a  discovery  of  the  alleged  false  and  fraudulent  evidence 
and  statements,  by  means  of  which  the  conveyance  of  the  legal  estate 
is  alleged  to  have  been  procured.  In  considering  the  plaintiff's  equity 
to  the  discovery  which  the  defendant  refuses  to  give,  it  should  be 
observed  that  the  legal  estate  does  give  to  the  defendant  the  power 
and  advantage  which  the  plaintiff  ascribes  to  it  —  in  other  words,  it 
does  control  the  actual  possession  of  the  property  in  question ;  be- 
cause, however  clearly  the  plaintiff  may  establish  that  Mrs.  Law  was 
the  heiress  at  law  of  Sir  Andrew  Chadwick,  and  his  derivative  title 
under  her,  and  however  groundless  the  defendant's  case,  founded  upon 
his  pretension  of  being  the  heir  at  law  of  Sir  Andrew  Chadwick,  may 
be,  still  the  legal  estate  must  prevail,  and  effectually  control  the  pos- 
session of  the  premises;  and  it  is  upon  this  ground,  and  that  such 
legal  estate  is  alleged  to  have  been  obtained  by  fraud  and  imposition 
upon  the  court,  that  the  plaintiff  founds  his  equity  to  the  discovery  of 
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the  circnrastances  constituting  that  alleged  fraud  and  imposition,  and 
of  the  evidence  by  which  the  bill  alleges  the  fraud  will  be  proved. 

On  the  defendant's  part  it  is  contended,  that,  in  the  present  state 
of  the  pleadings,  the  plaintiff  has  no  equity  which  entitles  him  to  the 
discovery  which  is  withheld^ first,  because  the  right  of  such  disco- 
very is  only  consequential  upon  the  plaintiff  establishing  that  Mrs. 
Law,  under  whom  the  plaintiff  claims,  was  heiress  at  law  of  Sir 
Andrew  Chadwick,  which  fact  is  denied  by  the  answer:  secondly, 
that  the  alleged  fraud  in  obtaining  the  order  for  the  conveyance  of  the 
legal  estate  is,  in  general  terms,  also  denied:  thirdly,  that  the  dis- 
covery sought  for  necessarily  involves  a  disclosure  of  the  evidence  of 
the  defendant's  case  and  title  as  heir  at  law  of  Sir  Andrew  Chadwick. 
He  therefore  insists,  that,  the  equitv  of  the  plaintiff  being  thus  denied, 
he  has  no  right  to  tiie  discovery,  which  is  consequential  upon  the  title 
being  either  proved  or  admitted  by  the  answer ;  and  he  turther  says, 
that,  by  the  law  of  the  court,  if  two  parties  are  contending  for  the 
same  property  upon  conflicting  titles,  neither  is  entitled  to  a  discovery 
from  the  other  of  the  evidence  by  which  the  case  and  tiUe  of  such  other 
is  to  be  supported.  The  plaintiff  replies  to  these  objections,  n&t  by  a 
denial  of  the  principles  or  propositions  contended  for  by  the  defend- 
ant, but  by  the  assertion  that  all  such  propositions  are  subject  to 
qualifications,  which  render  them  inapplicable  to  the  present  case-*- 
or,  in  other  words,  which  remove  them  as  grounds  to  exempt  the 
defendant  from  giving  the  discovery  prayed  for  by  the  bill. 

It  appears  to  me  that  the  plaintiff  has  removed  the  defendant's 
objections  to  the  plaintifPs  right  to  the  'discovery  sought  for  by  the 
bill.  There  is  no  doubt,  that  where  a  discovery  is  sought  in  relation 
to  matters  in  which  the  plaintiff  has  no  right  or  interest  but  as  conse- 
quential or  resulting  from  a  character  or  title  attaching  to  the  plaintiff, 
if  such  right  and  character  are  denied  by  the  answer,  and  do  not 
otherwise  appear  on  the  record,  the  plaintiff  has  no  equity  entitling 
him  to  the  discovery.  But  it  must  also  be  observed,  that  although 
the  interest  in  the  subject-matter  of  the  required  discovery  results 
from  a  given  character  and  interest  alleged  in  the  bill,  yet  if,  in  the 
bill,  it  is  properly  averred  that  the  required  discovery  will  establish 
*  and  prove  the  title  and  case  which  the  plaintiff  avers  to  exist,  the 
defendant  cannot,  by  generally  denying  the  character  and  interest 
claimed  by  the  plaintiff,  withhold  the  discovery  of  the  evidence  in  the 
possession  of  the  defendant,  which,  it  is  averred,  will  prove  the  title 
and  interest  alleged  to  exist^  and  will  also  establish  the  fraud  in  the 
defendant  by  w^hich  the  plaintifPs  remedies  will  be  afiected  or 
destroyed.  It  therefore  seems  that  the  nature  and  effect  of  the  dis- 
covery which  the  plaintiff  seeks  is  such  as  he  is  well  entitled  to,  not- 
withstanding the  defendant's  denials,  inasmuch  as  such  discovery  is 
required  as  the  means  of  proving  the  matters  which  the  defendant 
denies ;  as  observed  by  Lord  Redesdale,  (p.  369,  3d  ed.,)  "  Although 
the  defendant  by  his  answer  denies  the  title  of  the  plaintiff,  yet  in 
many  cases  he  must  make  a  discovery  prayed  by  the  bill,  thbugh  not 
material  to  the  plaintiff's  title,  and  though  the  plaintiff,  ijf  he  has  no 
title,  can  have  no  benefit  from  the  discovery." 
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With  respect  to  the  defendant's  farther  objection,  that  the  dis* 
covery  which  he  is  required  to  give  will  compel  him  to  disclose  the 
evidence  by  which  he,  the  defendant,  is  to  establish  his  own  case  and 
title,  it  is  to  be  remarked  that  the  direct  and  immediate  object  of  the 
discovery  is  not  to  compel  a  disclosure  of  the  evidence  upon  which 
the  defendant  is  hereafter  to  rely,  although  such  an  effect  may  be  inci- 
dental or  consequential  to  the  discovery,  but  the  immediate  object 
and  purpose  is  to  prove  the  alleged  fraud,  by  which  the  defendant  has 
unduly  obtained  the  legal  estate,  to  the  prejudice  of  the  plaintiff; 
and  although  the  general  proposition,  as  stated  on  the  part  of  the 
defendant,  may  be  correct^  that  a  litigant  party  has  no  right  to  the 
discovery  of  the  evidence  of  his  opponent's  title,  yet  he  has  a  right  to 
a  discovery  of  the  evidence  in  support  of  his  own  title,  and  in  proof 
of  any  fraud  which  has  been  committed  to  his  injury ;  and  the  [dain* 
tiff's  equitable  right  to  a  discovery  of  material  evidence  in  support  of 
his  own  case  and  title  is  not  repelled,  because,  by  exercising  that 
equitable  right,  the  defendant  may  be  compelled  to  disclose  the  evi- 
dence in  support  of  his,  the  defendant's,  title  and  case.  In  the  present 
case  I  think  the  plaintiff  is  entitled  to  the  discovery,  notwithstanding 
it  may  produce  the  consequence  to  the  defendant  which  he  all^;es. 
Many  authorities  were  referred  to  in  the  course  of  the  argument,  but 
it  appears  to  me  that  none  of  them  intsrench  upon  the  principles  upon 
which  I  hold  the  plaintiff  to  be  entitled  to  the  discovery  under  con* 
sideration.  In  Alitford  on  Pleadings,  (pp.  225-6,  5th  ed.,)  it  is  stated, 
that  ^  in  general,  where  the  title  of  the  defendant  is  not  in  privity,  but 
inconsistent  with  the  title  made  by  the  plaintiff,  the  defendant  is  nt>t 
bound  to  discover  the  evidence  of'^the  title  under  which  he  claims." 
But  the  same  author  (p.  371)  says,  ^  Where  a  discovery  is  in  any 
degree  connected  with  the  title,  (that  is,  the  title  of  the  plaintiff,)  it 
should  seem  that  a  defendant  cannot  protect  himself  by  answer  from 
making  the  discovery."  The  present  case  appears  to  me  to  fall  within 
the  principle  thus  laid  down,  and  that  such  principles  are  not  im- 
pugned by  any  of  the  authorities  which  have  been  cited.  Upon  these 
grounds  the  appeal  must  be  Distinssed  unlh  costs} 


Ez parte  Carter;  la  re  Carter,  a  Bankrupt^ 

December  5  and  12,  1851. 

Bankruptcy — AnmUling'  Adjudicaiion — Cdmmissioner^s  Jurisdiction — 
12^A,  104^  and  233d  Sections  of  the  Bankrupt  Law  Consolidation 
Act. 

C.  was  adjudffed  a  bankrupt  in  Febmaiy,  1851,  and  on  the  19th  of  the  same  month  a  duplicate 
of  the  adjudication  was  served  on  him.  C.  did  not,  within  the  time  limited  by  the  104th 
section  of  the  12  &  13  Vict.  c.  106,  show  cause  to  the  court  against  the  validity  of  the 
adjudication,  and  on  the  28th  February  the  adjudication  was  advertised  in  the  Gazette. 
On  the  19th  March,  C.  presented  a  petition  to  the  commissioner,  praying  that  the  petition 
ibr  adjudication  of  bankruptcy,  or  the  abjudication  thereunder,  might  be  annulled :  — 


1  See  FoUeU  v.  Jefferyes,  18  Jur.  465,  972,  «  15  Jur.  1142. 
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JEUid,  reveTftin^  the  decision,  (15  Jnr.  984 ;  8.  c.  7  Eng.  Rep.  312J  that  the  commissioner  had 
no  jurisdiction  to  annul  the  adjudication  after  the  time  allowed  by  the  104th  section  for 
showing  cause  a^inst  the  validity  of  the  adjudication  had  expired,  and  that  the  petition 
so  presented  to  the  commissioner  was  not  a  proper  proceeding  to  dispute  the  adjudication, 
witnin  the  meaning  of  the  233d  section  of  the  act;  and  that,  althougn  a  petition  of  appeal 
to  the  Vice-Chancellor  from  the  order  on  that  petition  was  presented  within  twenty-one 
days  from  the  date  of  that  order,  according  to  tne  12th  section,  but  more  than  twenty-one 
da^  after  the  advertisement  of  adjudication,  the  bankrupt  was  not  entitled  to  have  the 
adjudication  annulled* 

This  was  an  appeal  from  an  order  of  Knight  Bruce,  late  Vice-Chan- 
cellor, annulling  the  adjudication  of  bankruptcy  against  the  petitioner, 
(reported  15  Jur.  984 ;  s.  c.  7  Eng.  Rep.  312.)  The  petitioning  creditors 
appealed  from  that  order,  and  the  case  now  came  on  upon  a  special 
case,  which  stated  as  follows: — <^  The  petition  for  adjudication  of 
bankruptcy  bore  date  the  15th  February,  1851,  and  was  filed  by  Josiah 
Dimmock,  Timothy  Dimmock,  ahd  Thomas  Keeling,  as  petitioning 
creditors,  against  the  bankrupt,  in  the  Court  of  Bankruptcy  for  the 
Birmingham  district,  on  the  same  day;  and  under  such  petition 
the  bankrupt  was,  on  the  said  15th  February,  adjudged  a  bankrupt 
by  one  of  the  commissioners  acting  in  the  prosecution  of  petitions  for 
adjudication  of  bankruptcy  at  the  said  court  The  debt  of  the  peti- 
tioning creditors,  upon  which  alone  such  petition  for  adjudication  was 
filed,  and  such  adjudication  as  aforesaid  was  made,  was  a  certain 
judgment  recovered  by  the  petitioning  creditors  against  the  bankrupt 
in  the  Court  of  Exchequer  of  Pleas  at  Westminster,  for  the  sum  of 
65/.  7s.  9d.,  which  judgment  was  entered  up  on  the  23d  July,  1850. 
On  the  26th  July,  1850,  the  petitioning  creditors  issued  a  writ  of 
capias  ad  satisfaciendum^  directed  to  the  sheriff  of  the  county  of  Staf- 
ford, against  the  bankrupt,  upon  the  said  judgment,  upon  which  writ 
the  bankrupt  was,  on  the  30th  July,  1850,  duly  taken  in  execution  by 
the  said  sheriff,  and  committed  to  the  gaol  of  the  said  county,  in 
which  said  gaol  the  bankrupt  thereforth  remained  committed  and 
confined,  under  the  said  judgment  and  execution,  up  to  and  at  the 
time  of  the  fiUng  of  the  said  petition  for  adjudication  of  bankruptcy, 
and  the  said  adjudication  thereinunder,  and  thereforth  until  his  dis- 
charge, as  hereinafter  mentioned.  On  the  19th  February,  1851,  a 
^duplicate  of  the  adjudication  was  duly  served  on  the  banbrupt  per- 
sonally, and  on  the  same  day  the  bankrupt  was  discharged  from 
custody,  and,  under  such  discharge,  was  released  from  such  custody 
by  the  said  sheriff.  The  bankrupt  did  not,  within  the  time  allowed 
under  the  104th  section  of  the  12  &  13  Vict  c.  106,  show  cause  to 
the  court  against  the  validity  of  the  adjudication,  and  the  court 
caused  notice  of  the  adjudication  to  be  inserted  in  the  London  Gazette 
of  Friday,  the  28th  February,  1851.  The  first  public  sitting  in  the 
bankruptcy  was  held  on  the  10th  Mardh,  1851,  on  which  day  the 
bankrupt  surrendered.  On  the  19th  March,  1851,  the  bankrupt  pre- 
sented his  petition  to  the  Court  of  Bankruptcy  for  the  Birmingham 
district,  and  to  John  Balguy,  Esq.,  a  commissioner  acting  in  the  pro- 
secution of  petitions  for  adjudication  of  bankruptcy  at  the  said  court, 
praying  that  the  said  petition  for  adjudication  of  bankruptcy,  or  the 
said  aSudication  thereunder,  might  be  annulled 
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The  said  petition  waa  heard  on  the  14th  April,  1851,  and  on  that 
day  the  said  court  ordered  that  the  petition  of  the  said  bankrupt  be 
dismissed.  On  the  23d  April,  1851,  the  bankrupt  presented  his  peti- 
tion of  appeal  to  his  honor  Knight  Bruce,  the  Vice- Chancellor  ap- 
pointed and  ditting  in  bankruptcy,  praying  that  his  honor  would 
be  pleased  to  order  that  the  said  order  of  the  said  Court  of  Bank- 
ruptcy for  the  Birmingham  district,  dismissing  the  bankrupt's  peti- 
tion, might  be  set  aside,  with  costs,  and  that  the  said  petition  for 
adjudication,  or  the  said  adjudication,  might  be  annulled,  or  that  hi» 
honor  would  be  pleased  to  make  such  other  order  in  the  {vemises  as 
to  his  honor  might  seem  fit  The  last-mentioned  petition  was  heard 
on  the  10th  May,  1851.  At  the  hearing,  it  was  contended  on  behalf 
of  the  petitioning  creditors,  first,  that  as  the  bankrupt  did  not,  within 
the  time  allowed  under  the  104th  section  of  the  12  &  13  Vict  c.  106, 
show  cause  to  the  court  against  thcp  validity  of  the  adjudication,  his 
first-mentioned  petition  to  annul  the  adjudication  ought  to  have  been 
presented  to  the  said  Vice-Chancellor,  and  not  to  the  said  commis- 
sioner; and,  secondly,  that  as  the  said  petition  to  the  said  Vice-Chan- 
cellor was  not  presented  either  within  twenty-one  days  from  the  date 
of  the  order  of  adjudication,  or  within  twenty-one  days  after  the  no- 
tice of  the  adjudication  had  been  inserted  m  the  London  Gazette, 
such  last-mentioned  petition  was  presented  too  late,  and,  therefore, 
bught  to  be  dismissed.  But  his  honor  (the  said  Vice-Chancellor) 
ordered  that  the  adjudication  of  bankruptcy  made  against  the  said 
Thomas  Carter  on  the  15th  February,  lo51,  should  be  annulled,  and 
the  same  was  thereby  annulled  accordingly ;  and  it  was  ordered  that 
the  respondents  (the  petitioning  creditors)  should  pay  to  the  said 
petitioner  his  costs  of,  and  occasioned  by,  that  application ;  and  it 
was  refenred  to  William  Vizard,  Esq.,  an  oflGicer  of  the  court,  to  tax 
such  costs  between  the  parties,  if  they  differed  about  the  same.  The 
petitioning  creditors  insist  that  the  said  last-mentioned  order  is  erro- 
neous in  matter  of  law,  and  ought  to  be  reversed."  The  following 
fixe  the  sections  and  parts  of  sections  of  the  12  &  13  Vict  c.  106, 
upon  which  the  question  turned :-« 

Sect  12.  '*  That  the  court,  in  the  exercise  of  its  primary  jurisdiction 
by  virtue  of  this  act,  shall  have  superintendence  and  control  in  all 
matters  of  bankrupted,  and  shall  hear,  determine,  and  make  order  in 
any  matter  of  bankruptcy  whatever,  so  far  as  the  assignees  are  con- 
cerned, relating  to  the  disposition  of  the  estate  and  effects  of  the 
bankrupt,  or  of  any  estate  or  effects  taken  under  the  bankruptcy  and 
daimea  by  the  assignees  for  the  benefit  of  the  creditors,  or  relating  to 
any  acts  done  or  sought  to  be  done  by  the  assignees,  in  their  charac- 
ter of  assignees,  by  virtue  or  under  color  of  the  bankruptcy;  and  abo 
in  any  matter  of  oankruptcy  whatever,  as  between  the  assignees  and 
any  creditor  or  other  person  appearing  and  submitting  to  the  jurisdic- 
tion of  the  court ;  and  also  in  any  application  for  a  certificate  of  con- 
formity, and  in  any  other  matter  (whether  in  bankruptcy  or  not) 
where  the  court  by  virtue  of  that  act  has  jurisdiction  over  the  subject 
oi  the  petition  or  application,  save  and  except  as  may  be  by  this  act 
otherwise  specially  provided,  and  subject  in  all  cases  to  an  appeal  to 
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Btich  one  of  the  Vice- Chancellors  of  the  High  Conrt  of  Chancery  as 
the  Lord  Chancellor  shall  from  time  to  time  be  pleased  to  appoint  to 
fiit  in  bankruptcy:  provided  always,  that  if  no  such  appeal  shall  be 
entered  within  twenty-one  days  from  the  date  of  any  decision  or  order 
of  the  court,  and  be  thereafter  duly  prosecuted,  every  such  decision  or 
order  shall  be  final ;  and  that  every  appeal  shall  be  subject  to  such 
regulation  in  regard  to  deposit  of  costs  as  shall  by  any  general  rule  or 
order  to  be  made  in  pursuance  of  this  act  be  directed." 

The  101st  section  enacts,  amongst  other  things,  ^<that  the  court, 
under  a  petition  filed  by  a  creditor,  shall,  upon  proof  of  the  petition- 
ing creditor's  debt,  and  of  the  trading  and  act  of  bankruptcy  of  the 
person  against  whom  such  petition  is  filed,  adjudge  such  person 
bankrupt" 

Sect  104.  <<  That  before  notice  of  any  adjudication  of  bankraptcy 
shall  be  given  in  the  London  Gtazette,  and  at  or  before  the  time  of 
patting  in  execution  any  warrant  of  seizure  which  shall  have  been 
granted  upon  such  adjudication,  a  duplicate  of  such  adjudication  shall 
be  served  on  the  person  adjudged  bankrupt,  personally,  or  by  leaving 
the  same  at  the  usual  or  last  known  place  of  abode,  or  place  of  busi- 
ness of  such  person ;  and  such  person  shall  be  allowed  seven  days,  or 
such  extended  time,  not  exceeding  fourteen  days  in  the  whole,  as  the 
eonrt  shall  think  fit,  from  the  service  of  such  duplicate,  to  show  cause 
to  the  court  against  the  validity  of  such  adjuaication ;  and  if  such 
person  shall  within  such  time  show,  to  the  satisfaction  of  the  court, 
that  the  petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy 
upon  which  such  adjudication  has  been  grounded,  or  any  or  either  of 
such  matters,  are  insufficient  to  support  such  adjudication,  and  upon 
such  showing  no  other  creditor's  debt,  trading,  and  act  of  bankruptcy 
sufficient  to  support  such  adjudication,  or  such  of  the  said  last-men- 
tioned matters  as  shall  be  requisite  to  support  such  adjudication,  in 
lieu  of  the  petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy, 
or  any  or  either  of  such  matters,  which  shall  be  deemed  insufficient  in 
that  behalf,  as  the  case  may  be,  shall  be  proved  to  the  satisfaction  of 
the  court,  the  court  shall  thereupon  order  (in  the  form  contained  in 
schedule  (U,)  to  this  act  annexed,  or  to  the  like  effect)  such  adjudica- 
tion to  be  annulled,  and  the  same  shall  by  such  order  be  annulled 
accordingly ;  but  if  at  the  expiration  of  the  said  time  no  cause  shall 
have  been  shown  to  the  satisfaction  of  the  court  for  the  annulling  of 
such  adjudication,  the  court  shall  forthwith,  after  the  expiration  of 
such  time,  cause  notice  of  such  adjudication  to  be  given  in  the  Lon- 
don Grazette,"  ice. 

Sect  233.  ^  That  if  the  bankrupt  shall  not,  (if  be  were  within  the 
United  Kingdom  at  the  date  of  the  adjudication),  within  twenty-one 
days  after  the  advertisement  of  the  bankruptcy  in  the  London  Gazette, 
or  (if  he  were  in  any  other  part  of  Europe  at  the  date  of  the  adjudica- 
tion) within  three  months  after  such  advertisement,  or  (if  he  were 
elsewhere  at  the  date  of  the  adjudication)  within  twelve  months  after 
such  advertisement,  have  commenced  an  action^  suU^  or  other  proceed-^ 
ing  to  dispute  or  annul  the  fiat,  or  the  petition  for  adjudication,  and 
shall  not  have  prosecuted  the  saijie  with  due  diligence  and  with  efTect, 
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the  Gazette  containing  such  advertisement  shall  be  conclusive  evi- 
dence in  all  cases  as  against  such  bankrupt,"  &c 

By  the  interpretation  clause  (sect  276)  it  is  enacted,  "that  the  term 
•court'  and  the  term  'the  Court  of  Bankruptcy'  shall  mean  her 
Majesty's  Court  of  Bankruptcy,  and  shall  mean  also  and  include  any 
commissioner  or  commissioners  of  her  Majesty's  Court  of  Bankruptcy 
constituting  and  acting  as  a  court  under  this  act" 

Swanston  and  W.  W.  Cooper^  for  the  petitioning  creditors,  con- 
tended, that  the  only  power  which  the  commissioner  had  to  annul  the 
adjudication  was  under  the  104th  section  of  the  act,  and  that  to  allow 
of  such  a  proceeding  as  the  present,  by  way  of  petition  to  the  com- 
missioner, after  the  expiration  of  the  time  limited  by  the  104th  sec- 
tion, was  not  only  to  acquiesce  in  an  anomalous  proceeding,  namely, 
a  petition  of  appeal  to  the  same  judge  who  made  the  order  appealed 
from,  but  also  to  allow  the  statute  to  be  evaded  as  to  the  time  limited 
by  the  104th  section :  that  the  12th  section  of  the  act  gave  no  juris- 
diction to  the  commissioner  on  the  question  of  reviewing  his  decision 
upon  the  validity  of  the  adjudication,  but  was  entirely  confined  to 
matters  of  the  administration  of  the  estate  of  the  bankrupt :  and  that 
the  petition  to  annul  the  adjudication  ought  to  have  been  presented 
in  the  first  instance  to  the  Vice-Chancellor.  And  they  referred  to  the 
previous  Bankrupt  Act,  5  &  6  Vict  c.  122,  s.  23,  to  show  that  the  pre- 
sent statute  had  given  a  more  extended  time  to  the  bankrupt  to  dis- 
pute his  bankruptcy,  the  23rd  section  of  the  previous  act  having  only 
given  him  five  days. 

Danielj  for  the  bankrupt,  contended  that  the  104th  section  had  only 
a  limited  object — namely,  to  give  the  bankrupt  the  opportunity  of 
protecting  himself  from  the  effect  of  the  advertisement  of  the  adjudica- 
tion :  that  the  bankrupt  had  the  option  whether  he  would  take  advan* 
tage  of  that  section  or  not;  and  that,  if  he  did  not,  the  only  effect  was, 
that  the  advertisement  would  be  inserted :  that  the  question  in  the 
present  case  was,  whether,  within  the  true  construction  of  this  act  of 
parliament,  the  bankrupt  had,  by  presenting  this  petition  to  the  com- 
missioner to  annul  the  adjudication,  commenced  a  proceeding  to  * 
annul  the  adjudication,  within  the  meaning  of  the  233rd  section,  in 
proper  time,  and  that  this  depended  upon  the  12th  section  of  the  act : 
that  the  words  of  the  12th  section  were  as  general  as  could  be,  and 
that  unless  that  section  confers  the  jurisdiction  upon  the  commis- 
sioner, the  legislature  has,  by  the  1st  section,  repealing  the  previous 
statutes  in  bankruptcy,  completely  swept  away  all  power  anywhere 
to  annul  a  fiat  or  adjudication  in  bankruptcy :  that  it  has  always  been 
the  undoubted  right  of  a  bankrupt  to  present  a  petition  to  annul,  and 
that  the  233rd  section  clearly  contemplates  some  jurisdiction  compe- 
tent to  annul  the  adjudication ;  but  that  unless  that  jurisdiction  was 
conferred  upon  the  commissioners  by  the  first  words  of  the  12th  sec- 
tion, it  did  not  exist  anywhere,  as  there  was  no  reservation  of  juris- 
diction, in  any  part  of  the  statute ;  and  the  Vice-Chancellor  had  no 
jurisdiction,  except  upon  appeal  from  the  conunissioner.     That  the 
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other  side  contend  that  the  appeal  to  the  Vice- Chancellor  ought  to 
have  been  from  the  order  of  adjudication ;  but  that  that  is  not  so,  aa 
the  order  of  adjudication  is  ex  parte. 

[Lord  Chancellor.  It  being  an  ex  parte  order  does  not  prevent 
its  being  appealed  from.] 

They  also  contend  that  the  petition  to  annul  was  an  appeal  from 
the  adjudication ;  but  I  submit  that  it  was  an  original  proceeding :  it 
was  a  petition  to  annul  a  petition,  and  I  submit  that  it  was  a  pro- 
Deeding  within  the  meaning  of  the  233d  section.  Ex  parte  Thorotd^ 
3  M.  D.  &  De  O.  285. 

SwansUmi  in  reply.  There  is  no  doubt  that  a  petition  to  annul  an 
adjudication  is  a  proceeding  within  the  233d  section,  if  it  is  presented 
to  the  proper  tribunal ;  and  it  is  equally  clear,  that  a  petition  to  an- 
nul an  adjudication  is  a  matter  of  appeal,  for  the  Vice-Chancellor  is 
called  upon  to  declare  that  what  the  commissioner  did  was  wrong. 
But  this  petition  was  not  presented  to  the  Vice-Chancellor  within 
twenty-one  days  from  the  adjudication,  or  the  advertisement  of  it,  and 
was  therefore  too  late  as  a  matter  of  appeal.  There  is  no  foundation 
for  the  argument  of  the  other  side,  that  this  was  a  petition  to  annul 
a  petition ;  the  only  rational  proceeding  is,  the  annulling  of  the  adju- 
dication.^ 

[Lord  Chancellor.  Your  argument  is,  that  it  would  have  been 
like  presenting  a  petition  formerly  to  annul  the  docket] 

Precisely  so.  The  adjudication  is  a  judicial  act  of  the  commis- 
sioner ;  and,  by  the  12th  section,  an  appeal  is  given  from  all  acts  of 
the  commissioners  to  the  Vice-Chancellor.  The  Vice-Chancellor, 
therefore,  had  the  power  to  annul,  but  the  bankrupt  has  been  too  late 
in  presenting  his  appeal.  As  a  petition  to  the  commissioner,  it  was 
not  a  '^  proceeding"  at  aU  within  the  233d  section,  for  it  was  a  mat- 
ter of  appeal;  if  it  had  been  a  proper  proceeding,  the  party  would 
have  been  in  time ;  but  I  submit  that  tne  commissioners  construc- 
tion of  the  statute  was  right,  in  holding  that  it  was  coram  nonjudiccj 
and  that  the  next  proceeding  before  the  Vice-Chancellor  was  too 
late. 

Lord  Chancellor.  The  sole  question  in  this  case  is,  whether  the 
petition  presented  to  the  commissioners  on  the  19th  March  was  or 
was  not  a  '^proceeding"  within  the  meaning  of  the  act  of  parlia- 
ment, taken  before  a  proper  tribunal,  with  a  view  of  prosecuting  the 
annulling  of  the  adjudication.  The  act  of  parliament  is  not  quite 
consistent  in  terms,  for  although  it  is  clear  that  after  the  passing  of 
that  act  there  was  an  end  ofjSuSj  and  the  only  foundation  of  the  pro- 
secution of  the  bankruptcy  was  the  adjudication,  still  the  word  '^  nat" 
is  frequently  found  in  the  statute.  Formerly  there  was  a  previous 
proceeding,  called  a  docket,  upon  which  a  fiat  issued  under  the  Great 
Seal ;  but  at  present  the  first  thing  for  a  creditor  to  do  is  to  present  a 

1  The  28 8d  section  speaks  of  taking  a  proceeding  "to  dispute  or  annul  the  fiat^  or 
the  petition  fixr  adjudication.'' 
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petition  to  the  commissioner,  praying  that  the  trader  may  be  ad- 
judged a  bankrupt.  The  fiat,  therefore,  was  at  an  end  immediately 
upon  the  passing  of  that  act,  although  from  the  language  of  that  sta- 
tute, in  some  parts,  it  might  be  presumed  to  continue.  The  adjudi- 
cation by  the  commissioner  is,  therefore,  the  commencement  of  the 
proceedings  in  bankruptcy;  and  the  adjudication  by  the  commis- 
sioner is  not  now,  as  of  old  it  was,  a  mere  ministerial  proceeding. 
The  commissioner  has  now  to  draw  a  conclusion  of  law  from  matters 
of  fact  presented  to  him.  That  proceeding  is  ex  parte ;  but  as  it  is 
often  found  that  ex  parte  proceedings  work  an  injustice  to  absent 
parties,  although  subsequently  vacated,  therefore  a  remedy  is  sought 
to  be  given  by  giving  an  opportunity  to  the  trader  to  come  in,  before 
the  advertisement,  to  be  heard  to  oppose  the  adjudication.  Accord- 
ingly, by  the  104th  section  of  the  act,  it  is  provided  that  the  trader 
shall  have  notice  of  the  adjudication  which  the  commissioner  shall 
have  previously  pronounced ;  and  such  trader  is  allowed  seven,  or, 
according  to  circumstances,  fourteen  days,  to  show  cause  against  the 
validity  of  the  adjudication ;  and  authority  is  given  to  the  commis- 
sioner, if  satisfied  by  the  evidence  produced  by  the  trader  that  the 
evidence  upon  which  he  came  to  his  previous  conclusion  did  not  war- 
rant the  adjudication,  to  annul  such  adjudication ;  and  there  would 
have  been  an  end  to  the  proceedings  in  bankruptcy,  subject  to  the 
right  of  appeal  from  that  decision ;  for  it  is  to  be  observed,  that  it  is 
not  intended  by  the  act  of  parliament  that  the  decision  of  the  com- 
missioner should  be  final.  The  12th  section  of  the  act  gives  very  ex- 
tensive jurisdiction  to  the  commissioners.  [His  lordship  here  read 
the  early  part  of  that  section.]  <^  And  also  in  any  application  for  a 
certificate  of  conformity,  and  in  any  other  matter  (whether  in  bank- 
ruptcy or  not)  where  the  court,  by  virtue  of  this  act,  has  jurisdictioa 
over  the  subject  of  the  petition  or  application,  save  and  except  as 
may  be  by  this  act  otherwise  specially  provided,  and  subject  in  all 
cases  to  an  appeal  to  such  one  of  the  vice- Chancellors  of  the  High 
Court  of  Chancery  as  the  Lord  Chancellor  shall  from  time  to  time 
be  pleased  to  appoint  to  sit  in  bankruptcy." 

Now,  there  is  no  doubt  that  a  petition  for  an  adjudication  of  bank- 
ruptcy is  a  matter  over  which  the  commissioners  have  jurisdiction ;  * 
and  this  section,  therefore,  in  defining  their  jurisdiction  in  general 
terms,  expresses  that  which  comprises  a  petition  for  adjudication ;  and 
having  so  impliedly  given  primary  jurisaiction  to  the  commissioners, 
it  says,  ^  subject  in  all  cases  to  an  appeal,"  &c.  It  appears,  then, 
that  the  adjudication  is  within  the  jurisdiction  of  the  commissioners, 
and,  where  jurisdiction  is  given  to  the  commissioners,  an  appeal  will 
lie  to  one  of  the  Vice-Chancellors.  That  would  show  that  there  is 
no  such  evil  necessarily  arising  as  that  of  an  appeal  to  the  commis- 
sioner against  his  own  decision.  It  has  always  been  thought  advisable^ 
in  legislating  upon  the  bankrupt  laws,  to  Umit  the  time  within  which 
the  bankrupt  may  contest  the  fact  of  bankruptcy  to  the  earliest  prac- 
ticable period.  The  present  statute  follows  in  this  same  course  of 
legislation ;  and  with  that  view  it  provides,  by  the  104th  section,  in 
the  first  place,  that,  if  the  bankrupt  thinks  fit,  he  may  contest  the  ad* 
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judication  before  the  commissioner ;  and  not  only  that,  bat  he  has, 
by  the  12th  section,  a  right  of  appeal  against  the  decision  of  the  com- 
missioner to  a  Vice-Chancellor.  Now,  here,  in  the  104th  section,  is 
the  first  opportmiity  for  the  trader  to  resist  the  proceedings  in  bank- 
ruptcy before  the  advertisement.  Suppose  he  does  not  do  so,  what  is 
the  next  step  the  act  has  provided  by  which  to  limit  the  period  within 
which  the  fact  of  bankruptcy  shall  continue  to  be  doubtful  as  regards 
the  bankrupt  himself?  The  233d  section  provides,  that,  unless  the 
bankrupt  shall,  fbeing  within  the  united  kingdom  at  the  date  of  the 
adjudication,)  within  twenty-one  days  after  the  advertisement  of  the 
bankruptcy,  ^  have  commenced  an  action,  suit,  or  other  proceeding 
to  dispute  or  annul  the  jfol,  or  the  petition  for  adjudication,  and  shall 
not  have  prosecuted  the  same  with  due  diligence  and  with  effect,"  the 
Grazette  shall  be  conclusive  evidence  of  the  bankruptcy. 

Now,  these  being  the  general  provisions  of  the  present  statute, 
what  has  the  bankrupt  in  the  present  case  done  ?  He  did  not  con- 
test the  commissioner's  adjudication  within  the  time  limited  by  the 
104th  section;  but  some  time  afterwards  (within  the  twenty-one  days 
after  the  advertisement)  he  presented  a  petition  to  the  commissioner, 
in  which  he  prays  that  the  said  petition  for  adjudication  of  bank- 
•  ruptcy,  or  the  said  adjudication  thereunder,  may  be  annulled.  It  is 
said  that  the  commissioner  possesses  original  jurisdiction  to  adjudi- 
cate on  the  fact  of  bankruptcy ;  and  it  is  contended  for  the  petition- 
ing creditor,  that  when  he  has  done  so,  and  the  time  for  showing 
cause  against  the  adjudication  has  expired,  there  is  an  end  to  his 
jurisdiction,  and  that  the  only  mode  of  impeaching  that  decision  is 
by  way  of  appeal ;  and  that,  wherever  an  appeal  is  given,  you  must 
resort  to  the  act  of  parliament  to  see  what  is  the  appellate  jurisdic- 
tion ;  that  there  is  nothing  in  this  act  to  point  to  a  second  hearing  by 
the  commissioner,  but  that  it  is  well  known  that  the  decision  of  the 
commissioner  is  open  to  an  appeal  to  the  Vice-Chancellor. 

The  question,  therefore,  is,  what  is  the  true  character  of  the  petition 
which  was  presented  on  the  19th  March  ?  Was  it  an  original  pro- 
ceeding on  the  part  of  the  bankrupt  to  annul  the  adjudication  ?  The 
petitioning  creditor  says  it  had  not  that  character,  for  that  if  it  was 
"finding  fault  with  the  judgment  of  a  competent  tribunal,  it  was  in  its 
nature  an  appeal ;  and  that  the  nature  of  the  transaction  cannot  be 
altered  by  changing  its  name ;  and  that  this  is  an  attempt  to  have  a 
review  of  the  commissioner's  adjudication  after  the  expiration  of  the 
time  limited  by  the  104th  section,  and  even  up  to  the  twenty-one 
days  after  the  commissioner's  rejection  of  his  petition,  by  calling  it  a 
petition  of  appeal  from  an  original  proceeding  to  annul.  That  the 
Ijankrupt  was  entitled  to  take  the  opinion  of  the  commissioner  on 
the  facts  which  he  might  produce,  as  a  reason  for  annulling  the  adju- 
dication, is  perfectly  clear ;  but  is  not  this  also  equally  clear,  that 
where  the  bankrupt  wishes  to  avoid  an  appeal,  by  showing  cause  be- 
fore the  commissioner  against  the  adjudication,  that  proceeding 
should  be  within  seven  days,  or  the  extended  time  limited  by  the 
104th  section  ?  I  think  the  legislature  has  cleariy  expressed  that ; 
and  that  what  he  wants  to  do  is  what  the  legislature  has  said  that  he 
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shonld  do,  if  at  all,  within  that  time.  I  think  that  the  petition  of  the 
19th  March  was,  to  every  intent  and  purpose,  a  petition  of  appeal ; 
and  it  appears  to  me  that  that  petition  was  not  presented  to  the 
proper  tribunal,  and  that  it  was  not  competent  to  the  commissioner 
to  review  his  own  decision  after  the  time  limited  by  the  104th  sec- 
tion. The  petition  was  certainly  presented  before  the  expiration  of 
the  twenty-one  days  after  the  advertisement,  but  that  was  a  petition, 
as  I  have  before  stated,  calling  upon  the  commissioner  to  review  his 
own  decision.  If  that  was  a  right  proceeding,  then  the  petition  of 
appeal  from  the  order  dismissing  that  petition  was  also  within  the 
twenty-one  days  allowed  by  the  12th  section ;  but  if  it  was  not  a 
right  proceeding,  then  there  has  been  no  proceeding  taken  within  the 
twenty-one  days  after  the  advertisement,  according  to  the  233d 
section. 

The  whole  question,  therefore,  turns  upon  whether  the  petition, 
which  was  presented  on  the  19th  March,  was  or  was  not  a  valid  pro- 
ceeding to  dispute  or  annul  the  adjudication  of  bankruptcy.  If  the 
judgment  of  the  commissioner  was  correct  in  holding  that  he  had  not 
then  jurisdiction  to  annul  the  adjudication,  then  that  petition,  which 
was  directed  to  complain  of  the  adjudication,  cannot  be  sustained. 
I  am  of  opinion  that  the  commissioner  was  right,  and  that  the  act  of 
parliament  would  be  evaded  by  the  extension  of  the  power  beyond 
what  the  legislature  intended,  supposing  the  present  order  to  stand. 
I  think  that  it  was  not  competent  lor  the  commissioner  to  annul  the 
adjudication  upon  that  petition ;  and  therefore  the  appeal  against  the 
order  made  by  the  commissioner  cannot  be  sustained,  and  the  pre- 
sent order  appealed  from,  which  declared  that  it  was  competent  to 
the  commissioner  to  annul,  must  be  reversed.     Costs  of  the  appeal  to 

come  out  of  the  bankrupt's  estate.^ 

— ^  -_     - 

^  The  above  case  is  a  distinct  authority  upon  the  existing  bankruptcy  law,  that  a 
bankrupt  having  allowed  the  time  for  showing  cailse,  under  the  104th  section^  a^nst 
the  adjudication  of  his  bankruptcy  by  the  commissioner,  to  expire,  the  commissioner 
has  no  longer  any  jurisdiction  over  die  question  of  adjudication ;  or,  in  other  words, 
that  when  the  seven  (or  fourteen)  days  mentioned  in  the  104th  section  are  allowed  by 
the  bankrupt  to  expire  without  showing  cause  against  the  adjudication,  the  specific  ju- 
risdiction given  to  the  commissioner  by  sect  101  to  adjudicate  upon  the  fact  of  bank* 
niptcy,  and  the  general /7?*tmarv  jurisdiction  given  to  the  court  oy  the  12th  section  in 
all  matters  of  bankruptcy,  is  exhausted.  The  three  sections  above  alluded  to,  namely, 
the  12th,  104th,  and  2d3d,  afford  another  instance  c^  the  bungling  manner  in  which 
modem  legislation  is  managed;  although  the  world  might  have  expected  better  things 
of  the  "  Bankrupt  Law  Consolidation  Act,"  since  it  was  known  to  nave  been  launch^ 
from  the  hand  of  a  noble  and  learned  lord  who  has  had  very  considerable,  one  may 
say,  annual  practice  in  bankruptcy  law  reform.  From  a  careful  perusal  of  those  sec- 
tions, it  will  be  seen  that  one  of  two  inconsistencies  must  exist,  —  either  that  the  con^ 
missioner  shall  have  jurisdiction  to  entertain  a  petition,  the  object  of  which  is  to  re- 
verse an  order  made  by  the  commissioner  upon  a  previous  petition,  which  would  be 
appealing  from  the  decision  of  the  commissioner  to  the  same  commissioner,  which,  per- 
liaps,  would  be  the  le^st  of  the  anomalies,  but  which  the  above  decision  declares  can- 
not be  done  under  the  act;  or  there  is  an  implied  right  in  the  bankrupt  to  conmience 
a  proceeding  within  twenty-one  days  after  the  advertisement,  whereby  he  may  annul 
the  adjudication,  although  there  does  not  exist  any  jurisdiction  in  bankruptcy  which 
can  entertain  that  proceeding.  By  the  12th  section  the  bankrupt  has  an  express 
right  to  appeal  to  the  Vice-Chancellor  (now  the  Lords  Justices)  from  all  orders  of  the 
^caurtf"  which  means  the  commissioner,  and  such  appeal  must  be  entered  within 
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Evidence  —  Professional  Confidence. 

A  UU  iru  iUed  bj  o&e  of  two  TCStdaioy  legatees,  to  set  aiide  tlw  pordiMe  b^ 
ceftaui  ibmiM  of  a  ship,  which  were  pert  of  the  teftator^f  Mtetf.  The  demoewat,  that  the 
purchase  hj  the  execaton  wa«  made  at  the  special  desire  of  the  residuarj  legatees,  who 
sent  their  solicitor  to  the  executors  to  oreroome  their  objections  to  make  the  purchase. 
The  defendanta  examined  the  solidtor  to  prore  these  facts.  An  oljectkm  being  made  to 
his  depositions,  thejr  were  suppressed,  as  beiqg  in  riolation  of  professiooal  oonfidenoe. 


A  QUESTION  arose  at  the  hearing  of  this  cause  as  to  the  admissi- 
bility of  certain  evidence.     The  bm  was  filed  by  one  of  the  two  re- 

twenty-one  da3r8  from  die  date  ofiht  order;  and  by  the  228d  section  he  has  an  implied 
right  to  commence  an  action,  smt,  or  ^  other  proceeding,"  within  twenty-one  days,  not 
fitmi  the  dcUe  o/^  order,  but  "after  the  advertisement  in  the  Gazette,"  which,  by 
the  104di  section,  must  be  at  least  seren  days  subsequent  to  the  order  of  adjudication, 
unless  by  consent  of  Uie  bankrupt  The  only  mode,  as  it  appears  to  the  reporter,  of 
escaping  from  the  latter  of  the  two  inconsistencies,  would  have  been  by  assuming  that 
a  petition  to  the  commisnoner  to  annul  the  adjucHcation,  after  the  advertisement,  was 
a  proper  proceeding  to  annul  the  adjudication ;  for  then  there  would  be  a  proper 
bankruptcy  jurisdictioii  to  annul  the  abjudication  after  the  advertisement,  up  to  the 
fiiU  period  (X  twenty-one  days  after  the  advertisement;  but  thu  is  negatived  by  the 
above  decision. 

The  difficulty  which  appears  to  exist  upon  this  subject  seems  to  the  reporter  to 
be  as  follows:  The  only  section  of  the  act  which  gives  any  jurisdietioa  to  a  Vice- 
Chancellor  (now  the  Lords  Justices)  in  bankruptcv,  and  that  an  appdUOe  jurisdiction 
from  the  deciMon  of  the  conunissioner,  is  the  12th  section ;  and,  according  to  the  ex- 
press enactment  of  that  section,  unless  the  appeal  be  entered  within  twenty-one  days 
nom  the  date  of  any  decision  or  order  of  the  court,  everv  such  decision  or  order  shall 
hefinoL  This  express  enactment  as  to  time  cannot  be  altered  or  extended  by  tiie  im- 
pfied  power  of  the  bankrupt  under  the  288d  section,  to  commence  a  procee^n^  to 
annul  the  adjudication  witniii  twenty-one  days  after  the  advertisement  It  mighty 
therefore,  easily  luippen  that  this  right  of  appeal  might  actually  expire  before  the  ad« 
vertisement  was  inserted  in  the  Gazette,  for  there  is  nothing  in  the  act  that  obliges  th» 
duplicate  of  adjudication  to  be  served  on  the  bankrupt  within  any  particular  time ;; 
therefore  the  period  between  the  date  of  the  order  of  adjudication  and  serving  the  du- 
plicate, plus  tJie  seven  (or  fourteen)  days  before  the  advertisement,  may  exceed 
twenty-one  days ;  and  in  all  cases  where  the  bankrupt  does  not  show  cause,  under  the 
ICKth  section,  against  the  adjudication,  there  is  no  order  or  decision  that  can  possibly 
be  appealed  from  but  the  order  of  adjudication ;  and  the  appeal  must  be  entered,  ac- 
cording to  the  12th  section,  within  twenty-one  days  from  iU  date.  But  then  the  288d« 
section  implies  a  riffht  in  the  bankrupt  to  commence  a  proceeding  at  any  time  within 
twenty-one  days  after  the  advertisement,  for  the  purpose  of  annullm^  tlie  adjudication^ . 
but  it  does  not  point  out  any  particular  court  which  is  to  have  tJie  jurisdiction.  The 
above  case  did  not  call  for  a  positive  decision  as  to  whether,  assuming  that  a  petition  tOt 
annul  had  been  presented  to  the  Yice-ChanceUor  after  the  twenty-one  days  from  the^ 
date  of  the  adjuoication,  but  within  twenty-one  davs  after  the  advertisement,  the  Vice- 
ChanceUor  would  have  had  jurisdiction  to  annul  the  adjudicatien*;  but,  for  tile  reasons 
already  stated,  the  reporter  ventures,  with  much  diffidence,  to  submit,  that  the  Vice- 
chancellor  could  have  no  jurisdiction  in  the  matter,  unless  the  appeal  to  him. happened 
to  have  been  entered  within  twenty-one  days  fhim  the  date  of  flie  order  appealed' 
from ;  for  it  is  clear,  that  under  tius  act  of  parliament  the  Yice-Chancellor  has  only  an 
appeSate,  no  original,  jurisdiction  in  buikruptcy.  Where,  then,  exists  the  jurisdiction, 
for  annulling  the  adjudication  up  to  the  full  period  of  tventy-one  days  after  the  advert 
tisement? 

A 15  Jur.  1147. 
you  Till.  11 
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siduory  legatees  of  a  testator  against  the  executors,  praying  the  usual 
accounts,  and  that  a  purchase  by  the  executors  of  certain  shares  in  a 
ship,  which  belonged  to  the  testator's  estate,  might  be  set  aside.  The 
case  made  by  the  defendants  was,  that  the  residuary  legatees  had 
themselves  endeavored  to  sell  the  testator's  shares  in  the  said  ship, 
but  not  succeeding,  had  requested  the  executors  to  become  the  pur- 
chasers, which  they  declined,  i^>on  the  ground  that  trustees  could  not 
lawfully  purchase  the  trust  property  from  their  cestuU  que  trust :  that  in 
order  to  remove  this  objection,  and  to  induce  the  executors  to  pur- 
chase the  shares,  the  residuary  legatees  instructed  their  solicitor  to 
wait  on  the  defendants :  that  he  did  so,  and  produced  a  document 
signed  by  the  residuary  legatees,  whereby  they  expressed  their  wil- 
lingness to  sell  the  shares  to  any  person  at  the  sum  then  proposed ; 

It  b  clear  ihat  the  act  of  parliament  nowhere,  in  express  terms,  gives  this  junsdiction 
to  the  commissioner,  or  to  any  other  court ;  but  by  the  1 2th  section  it  enacts,  **■  that  the 
court,  in  the  exercise  of  its /^n'mary  jurisdiction  by  virtue  of  this  act,  shall  have  super- 
intendence and  control  in  all  matters  of  bankruptcy,  and  shall  hear,  determine,  and 
make  order  in  any  matter  of  bankruptcy  whatever,  so  &r  as  the  assignees  are  concerned^ 
relating"  &c.  Tnen  follow  matters  purely  touching  the  administration  of  the  bank- 
rupt's estate ;  and  then  the  section  goes  on  —  **  and  also  in  any  application  for  a  certi- 
ficate of  conformity,  and  in  any  other  matter  (whether  in  bankruptcy  or  not)  where  the 
court,  by  virtue  of  this  act,  has  jurisdiction  over  the  subject  of  the  petition  or  applica- 
tion, save  and  except  as  may  be  bv  this  act  otherwise  specially  provided."  Now,  sup- 
posing that  the  104th  section  had  been  omitted  from  the  act,  would  the  commissioner, 
under  these  general  words  of  the  12th  section,  have  had  jurisdiction  to  entertain  a  pro- 
ceeding, under  the  2ddrd  section,  to  annul  the  adjudication  ?  In  Ex  parte  Thoroldj  8 
M.  D.  &  De  6.  285 ;  1  Ph.  239 ;  7  Jur.  1003,  Lord  Lyndhurst  decided,  that  a  petition 
to  the  Court  of  Review  by  a  bankrupt  to  annul  the  fiat,  afler  the  advertisement,  wa3  a 
"  proceeding,"  within  the  meaning  or  the  24th  section  of  the  5  &  6  Viet  c.  122,  which 
was  in  the  same  words  as  the  233rd  section  of  the  present  act ;  but  at  that  time  the  fiat 
was  the  act  of  the  Great  Seal,  and  the  commissioner  had  no  jurisdiction  over  it.  Now 
the  adjudication  is  the  act  of  the  commissioner,  and  the  superior  court  has  no  jurisdic- 
tion over  it  but  an  appellate  one.  The  reporter  ventures  to  submit,  that  the  words  of 
the  12th  section  are  extensive  enough  to  mclude  that  jurisdiction,  and  that  the  only 
objection  to  the  possession  of  such  jurisdiction  b  the  occurrence  of  the  word  *^  primary  " 
in  the  first  line  of  the  section ;  and  that  it  would  not  be  doing  much  violence  to  die 
term  *<  primary  **  by  holding  that  the  commissioner  has  jurisdiction  to  entertain  a  peti- 
tion of  a  bankrupt  to  annm  the  adjudication  after  advertisement,  where  the  banlmipt 
had  not  attempted  to  show  cause,  under  the  104th  section,  against  the  adjudication,  for 
^en  ^e  petition  would  be  the  primary  step  bv  the  bankrupt  to  annul  If,  then,  this 
jurisdiction  would  have  been  possessed  by  the  commissioner  had  the  104th  section 
been  omitted  from  the  act,  the  reporter  submits  that  the  argument,  expressio  unius  est 
exclusio  alterius,  cannot  be  deducted  from  it,  as  that  section  was  deahng  with  a  pecu- 
liar matter.  Enough  has  been  said,  however,  to  show,  that  unless  this  construction 
can  be  put  upon  the  12th  section,  there  exists  in  the  bankrupt  a  right  to  commence  a 
procecKung,  under  the  233rd  section,  to  annul  the  adjudication,  at  a  time  when  there  is 
no  jurisdiction  in  bankruptcy  to  entertain  that  proceeding;  and  he  must  therefore  re- 
sort to  the  other  means  mentioned  in  die  233d  section  for  disputing  the  adjudication  — 
namely,  by  action  at  law  or  suit  in  equity.  The  law,  therefore,  caus  for  further  speedy 
amendment 

The  reporter  begs  to  observe,  that  in  the  argument  of  the  above  case  the  attention  of 
tlie  Lord  Chancellor  was  not  drawn  to  the  circumstance  so  much  commented  on  in  this 
note  —  namely,  that  the  utmost  extent  of  jurisdiction  given  by  the  act  to  the  Vice-Chan- 
cellor was  to  entertain  an  appeal  from  the  order  of  the  commissioner,  if  entered  within 
UoeirUy-one  days  after  the  date  of  the  order;  whereas  the  bankrupt  has,  by  the'  233rd 
section,  an  implied  right  to  commence  a  "proceeding"  at  any  time  within  twenty-one 
days  after  the  advertisement  to  annul  die  acyodication. 
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and  that  the  solicitor  at  length  Bucceeding  in  femoving  the  objections 
of  the  execntorS)  and  satisfied  them  that  the  sale  could  not  be  im- 
peached, being  anthorized  by  the  only  persons  interested  in  the 
shares ;  and  that  by  these  means  the  executors  were  induced  to  be» 
come  the  purchasers.  To  support  this  defence,  the  solicitor  who  had 
negotiated  the  sale  was  examined,  and  gave  evidence  as  follows :  — 
^  On  or  about  the  16th  April,  1838,  at  the  instance  and  request,  and 
as  the  professional  adviser  of  the  plaintiff,  Adam  Lodge,  and  the  de- 
fendant John  Lodge  Ellerton,  I  called  upon  and  had  an  interview 
with  the  defendants  Richard  Williams  Pnchard  and  William  Bush- 
ton  Ck)ulboum  respecting  the  sale  to  them  of  the  shares  then  late  of 
the  said  testator,  Adam  Lodge^  in  the  ship  Ganees;  sudi  request 
was  conveyed  to  me  by  a  letter  from  the  plaintiff  Adam  Lodge,  at 
follows :  — 

"*  Woodford  Pttk,  SstaxdA^  evenfaig. 

"  <  My  dear  Sir,  —  Mr.  Hlndle  is  strongly  of  opinion  that  your  pro* 
fessional  and  friendly  intervention  might  be  serviceable  in  a  course 
of  proceeding  at  Liverpool,  rendered  expedient  by  entire  want  of  con- 
fidence in  the  executors  of  my  late  father,  and  the  person  acting  as 
their  solicitor,  who  is  by  a  variety  of  circumstances  disqualified  from 
furthering  the  interest  of  my  brother  and  mysel£  Could  you  accom- 
pany us  to  Liverpool,  <  special,'  on  Monday  ?  Mr.  Hindie  intended 
to  proceed  there,  but  is  prevented  by  an  access  of  gout. 

"  *  Yours  very  truly, 

"  *  Bljuid  Walker,  Esq.  '*  *  A  Lodob? 

I  was  authorized  to  act  on  behalf  of  the  plaintiff,  Adam  Lodge,  and 
the  defendant  John  Lodge  EUerton,  as  their  professional  adviser.  I 
had  for  ten  years  and  upwards  before  that  time  been  weU  acquainted 
with  the  plaintiff,  Adam  Lodge,  and  the  defendant  John  Lodge 
Ellerton,  and  also  with  their  sister,  Mrs.  Hindie,  but  I  had  not 
before  that  time  been  acquainted  with  the  defendants  Richard 
Williams  Prichard  and  William  Rushton  Coulboum,  or  either 
of  them.  I  did  at  such  interview  with  the  said  Richard  WiUiams 
Prichard  and  William  Rushton  Coulboum  as  aforesaid,  and  on  be- 
half of  the  said  Adam  Lodge  and  John  Lodge  Ellerton,  endea^ 
vor  to  induce  the  said  Richard  Williams  Prichard  and  William 
Rushton  Coulbourn  to  become  the  purchasers  of  the  shares  late  of 
the  said  testator,  Adam  Lodge,  in  the  ship  Ganges.  It  was  sug- 
gested at  such  interview,  but  by  whom  I  do  not  now  recollect,  and  it 
was  determined  in  consequence  thereof,  that  the  said  plaintiff,  Adam 
Lodge,  and  the  defendant  John  Lodge  Ellerton,  should  take  steps  to 
satisfy  themselves  as  to  the  value  of  the  said  shares.  I  acquiesced  in 
the  propriety  of  such  suggestion ;  and  I  know  that  the  plaintiff,  Adam 
Lodge,  and  the  defendant  John  Lodge  EUerton,  consulted  Mr.  Daniel 
Buchanan,  of  Liverpool,  broker,  and  Mr.  Henderson,  of  Liverpool^ 
merchant,  as  to  the  value  of  the  said  ship.  I  afterwards,  on  be- 
half of  the  said  plaintiff,  Adam  Lodge,  and  the  defendant  John  Lodge 
Ellerton,  endeavored  to  negotiate  a  sale  of  the  said  testator's  shares 
in  the  said  ship  to  the  said  Richard  Williams  Prichard  and  William 
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Bushton  Coulboum,  but  the  said  Bichard  Williams  Prichard  and 
William  Rushton  Coulbourn  expressed  a  reluctance  to  enter  into  a  ne- 
gotiation, on  the  ground  that  it  would  in  effect  be  a  purchase  by 
trustees  from  their  cestuU  que  trusty  which  a  court  of  equity  would 
not  sanction.  I  endeavored  to  remove  such  objectioUi  and  to  satisfy 
them  that  such  sale,  if  effected,  could  not  be  impeached,  inasmuch  as 
the  said  Adam  Lodge  and  John  Lodge  Ellerton  were  the  only  per- 
sons interested  in  the  shares  of  the  said  ship,  and  they  were  both  of 
full  age,  and  one  of  them  a  barrister  at  law ;  and  I  was  also  there  as 
their  professional  adviser.  The  defendants  Bichard  Williams  Prich- 
ard and  William  Bushton  Coulboum  still  persevering  in  their  objec- 
tion, in  order  to  remove  the  same  the  following  paper  writing  was 
prepared :  — • 

EzhibU  a 

<<  <  We,  John  Lodge  and  Adam  Lodge,  being  the  residuary  legatees 
of  the  personal  estate  of  our  late  father,  Adam  Lodge,  Esq.,  do  here- 
by consent  to  an  absolute  transfer  of  his  interest  in  the  ship  Granges, 
to  any  person  or  persons,  for  the  sum  of  1200^  in  cash ;  such  interest 
to  vest  in  the  purchaser  as  and  from  the  termination  of  her  last 
voyage.  The  purchase-money  to  be  paid  into  the  bank  of  Messrs. 
Moss  &  Co.  in  vour  names,  as  executors  of  Mr.  Lodge.  As  witness 
our  hands  this  19th  day  of  April,  1838. 

"'John  Lodge. 

**  ^  Adam  Lodge. 

'*  *  To  Messrs.  Prichard  and  Conlboiini.' 

It  is  in  my  own  handwriting,  and  the  names 'John  Lodge'  and 
'  Adam  Lodge,'  thereto  subscribed,  are  in  the  respective  handwrit- 
ings of  the  said  John  Lodge  and  Adam  Lodge.  The  said  paper 
writing  was,  to  the  best  of  my  recollection  and  belief,  originally  drawn 
up  by  the  plaintiff,  Adam  Lodge,  and  it  was  copied  or  put  into  it  pre- 
sent form  by  myself,  and  it  is  the  same  paper  writing  or  document 
which  I  delivered  to  Bichard  Williams  Prichard  and  William  Bush- 
ton Coulboum.  John  Lodge,  who  subscribed  his  name  to  the  same 
paper  writing  or  document,  is  the  same  person  as  John  Lodge  Eller- 
ton in  the  pleadings  of  this  cause  named.  I  said,  on  delivering  the 
said  paper  writing  to  the  said  William  Bushton  Coulbourn,  <  Now 
I  think  you  are  safe,  and  the  transaction  being  in  my  opinion  unim- 
peachable, you  may  either  keep  or  sell  the  shares  to  whom  you  like;' 
and  the  said  Bichard  Williams  Prichard  and  William  Bushton  Coul- 
boum thereupon  agreed  to  take  the  said  shares  at  1200L,  the  sum 
mentioned  in  the  paper  vmting." 

Bailpy  Dickinson^  and  Selwyn^  for  the  plaintiff,  objected  to  this  evi- 
dence, and  sought  to  suppress  it  on  the  grounds  that  the  witness 
was,  at  the  time  of  the  transactions  to  which  his  depositions  referred, 
the  solicitor  of  the  residuary  legatees,  and  therefore  that  it  was  a 
breach  of  professional  confidence  to  produce  the  letter  containing  his 
authority  to  act ;  that  the  interview  to  which  he  deposed  was  in  con- 
sequence of  that  letter ;  that  he  ought  not  to  have  verified  the  signa- 
ture of  the  plaintiff  to  the  document  authorizing  the  sale. 
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Bacon  and  TUlotsotij  on  behalf  of  the  executors,  argued,  that  the 
letter  from  the  residuary  legatees,  giving  authority  to  the  solicitor 
to  act,  was  not  material;  and  that  a  solicitor  of  one  party  in  a 
suit  was  bound  to  give  evidence  of  statements  made  by  himself  to 
adverse  parties  by  the  directions  of  his  client. 

In  the  course  of  the  argument  the  cases  of  Gainsford  v.  Orammar^ 
2  Camp.  9 ;  Ripon  v.  Davies^  2  Nev.  &  M.  310 ;  Griffith  v.  DavieSy  6 

B.  &  Ad.  502;  and  T\»mer  v.  BaiUofh  2  Esp.  474;  and  1  Ph.  Ev.  776, 
ed.  1843,  \fere  referred  ta 

Knioht  Bruce,  V.  C,  said  that  he  was  of  opinion  that  in  this  par^ 
ticular  case  the  evidence  of  the  solicitor,  as  to  the  document  marked 

C,  was  so  associated,  blended,  and  united  with  the  professional  confi* 
dence  existing  between  him  and  his  employer — it  was  so  infected,  if 
he  might  use  the  expression,  with  professional  confidence,  that  he 
could  not  select  any  part  of  it,  and  depose  as  to  that  The  whole 
was  affected  by  the  original  confidence.  If  his  honor  was  the  only 
judge  who  in  any  event  would  have  to  decide  upon  the  facts  of  the 
case,  the  admission  or  rejection  of  the  evidence  would  be  of  very  lit- 
tle importance.  He  a^ed  that  parts  might  be  selected  which  might 
be  free  from  the  objection,  if  they  could  be  separated,  but  he  thought 
they  were  not  with  propriety  separable.  Tiie  whole  evidence  must, 
therefore,  be  rejected. 


Wbight  t;.  Barlow  &  others.^ 

Korember  13,  1851. 

Practice  —  Dismissal  of  Sill  against  useless  Defendant —  Costs. 

A  biU  was  filed  against  sereral  defendants  for  the  reooyetr  of  certain  small  titihes ;  one  of 
these  defendants  being  a  qnaker,  his  solicitor  applied  to  toe  pkdntifF's  solicitor  to  dismiss 
the  bill  against  him,  and  to  proceed  to  recorer  tne  tithe  from  him  onder  the  3  &  4  WilL  4, 
c.  74.  The  plaintiff  consented,  on  condition  that  the  defendant  would  admit  the  plaintiff's 
title  to  the  tithe,  so  as  to  bring  the  case  within  the  statnte.  The  defendant  prepared  a& 
answer  not  admitting  the  title.  Subsequently  by  anugement,  the  answer  was  revised,  so 
as  to  admit  the  plaintiff's  title.  Proceedings  were  then  taken  against  the  defend«it  to 
obtain  a  warrant  of  distress  under  the  abore  statnte.  Before  the  magistrates  the  defendant 
again  refused  to  admit  the  plaintiff's  title,  but  his  admission  in  his  answer  being  read,  the 
warrant  was  granted.  The  plaintiff  now  mored  to  dismiss  the  bill  against  this  defendant, 
without  costs,  and  that  the  defendant  might  pay  the  costs  of  the  motion: — EQs  honor 
made  an  order,  dismissing  the  bill,  without  costs,  but  refused  to  give  any  costs  of  iht 
motion. 

Where  a  suit  becomes  useless  a^nst  a  particular  defendant,  it  is  a  laudable  course  for  the 
plaintiff  to  dismiss  the  bill  agamst  him,  and  he  may  incur  censure  if  he  brings  the  suit  to 
a  hearing  without  doing  this. 

A  MOTION  was  made  in  this  case  that  the  plaintiff's  bill  might 
stand  dismissed  against  a  defendant,  Samuel  Jesper,  without  costs, 

^15  Jar.  1141^. 
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and  that  Jesper  might  pay  the  costs  of  the  motion,  and  consequent 
thereon.  The  bill  was  filed  to  recover  certain  small  tithes  which  were 
in  arrear,  the  real  object  being  to  establish  the  right  to  such  tithes^ 
Jesper  being  a  member  of  the  society  of  friends,  his  soUcitor  appUed 
to  the  plaintiff's  solicitors  to  inform  them  of  that  fact,  and  to  request 
that  the  bill  might  be  dbmissed  as  against  him»  and .  proceedings 
taken  to  recover  the  tithes  under  the  statutes  applying  to  such  a  case. 
This  was  consented  to,  on  condition  that  Jesper,  by  his  answer, 
should  admit  the  plaintiff's  title  to  the  tithes  in  question.  The  draft 
answer  of  Jesper,  as  at  first  prepared,  referred  to  and  claimed  the 
benefit  of  the  stat  5  &  6  WuL  4,  c  74,  but,  in  the  opinion  of  the 
plaintiff's  counsel,  it  denied  the  plaintiff's  title  to  the  tithes.  By 
arrangement  the  answer  was  altered,  and  as  altered  contained  a 
statement  that  the  defendant  did  not,  nor  had  he  ever  in  any  way, 
questioned  or  disputed,  the  actual  title  of  the  plaintiff  to  the  tithes 
sought  to  be  recovered  firom  the  defendant;  but  that  the  defendant 
was  a  member  of  the  society  of  finends,  called  quakers,  and  that 
the  value  of  the  tithes  sought  to  be  recovered  was  under  50^.,  and 
their  yearly  value  was  under  10^  ;  and  the  defendant  insisted  that  he 
was  entitled  to  the  protection  of  the  act  of  the  4  &  5  Will.  4,  inti- 
tuled, ^  An  Act  for  the  more  easy  Recovery  of  Tithes,"  and  of  the 
several  acts  of  parliament  therein  referred  to.  The  plaintiff's  solicit- 
ors, in  some  further  correspondence  which  passed,  offered  to  allow 
the  answer  to  be  filed  on  signature  only,  if  Jesper  would  undertake 
not  to  dispute  the  plaintiff's  title  in  proceedings  against  him  before 
the  magistrates.    Jesper  refused  to  give  such  undertaking.     The  4  & 

5  Will.  4,  c.  74,  after  reciting  that  by  the  7  &  8  Will  3,  c  34,  provi- 
sion  was  made  for  the  recovery  of  great  and  small  tithes  (not  exceed- 
ing the  amount  of  10^)  due  from  quakers  by  distress  and  sale  under 
the  warrant  of  two  justices,  and  reciting  certain  other  acts  extending 
these  provisions  to  any  amount  not  exceeding  50^,  enacted,  that  from 
and  after  the  passing  of  this  act  <<  no  suit  or  other  proceeding  shall  be 
had  or  instituted,  in  any  of  her  majesty's  courts  in  England  or  Ire- 
land now  having  cognizance  of  such  matter,  for  or  in  respect  of  any 
great  or  small  tithes,  moduses,  compositions,  rates,  or  other  ecclesias- 
tical dues  or  demands  whatsoever,  of  or  under  the  yearly  value  of 
50Z.,  withheld  by  any  quaker  either  in  England  or  Ireland,  but  that 
all  complaints  touching  the  same,  if  in  England,  shall  be  heard  and 
-determined  only  under  the  powers  and  provisions  contained  in  the  7 

6  8  Will.  4,  c.  34,  and  in  the  53  Greo.  3,  c.  127 ;  provided  always,  that 
nothing  hereinbefore  contained  shall  extend  to  any  case  in  which  the 
'actual  title  to  any  tithe,  oblation,  composition,  modus,  due,  or 
demand,  or  the  rate  of  such  composition  or  modus,  or  the  actual 
liability  or  exemption  of  the  property  to  or  from  any  such  tithe, 
-oblation,  composition,  modus,  due,  or  demand,  shall  be  bona  fide  in 
question."  On  the  19th  July  last,  Jesper  was  summoned  before  the 
magistrates  under  the  provisions  of  the  above  act,  and  he  on  that 
occasion  denied  or  refused  to  admit  the  title  of  the  plaintiff  to  the 
tithes  in  question,  but  on  the  above  passage  from  his  answer  having 
been  read,  the  magistrate  granted  a  warrant  for  distress  against  him* 
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The  plaintiff  now  moved  to  dismiss  the  bill  against  Jesper,  without 
costs;  and  the  only  question  in  dispute  was,  who  should  pay  the 
costs  of  this  motion. 

» 

J.  RusseU  and  Eetuhata^  for  the  plaintiff,  contended  that  when  the 
bill  was  filed  the  plaintiff  did  not  know  that  Jesper  was  a  quaker ; 
and  that  he  first  denied  the  plaintiff's  title  by  his  (uaft  answer,  which 
gave  this  court  jurisdiction;  and  then,  having  admitted  it  by  his 
revised  answer,  he  again  denied  the  title  before  the  magistrates :  that 
these  circumstances  authoAced  all  the  proceedings  taken  on  behalf 
of  the  plfldntiff  a^^ainst  this  defendant;  and  the  plaintiff  being  driven 
to  make  this  motion,  the  defendant  should  pay  tiie  costs  of  it  They 
cited  Sevill  v.  Abraham^  8  Beav.  598,  and  Hetmet  v.  Luardf  12  Beav. 
479. 

Sir  J.  Parker,  V.  C,  said  that  it  was  a  laudable  course,  when  the 
suit  was  no  longer  necessary  against  a  particular  defendant,  to 
attempt  to  dismiss  the  bill  against  him,  citing  Knox  v.  Brown^  Cox, 
859.  His  honor  said  that  there  were  cases  in  which  the  plaintiff 
had  incurred  censure  for  bringing  a  suit  to  hearing  without  doing 
this. 

Selwyn^  for  the  defendant,  denied  that  there  had  ever  been  any  dis-^ 
pute  of  title  within  the  meaning  of  the  act  referred  to ;  if  there  had 
been,  the  magistrate  could  not  have  made  the  order.  Quakers  had  a 
conscientious  scruple  against  admitting  the  right  of  any  one  to  take 
tithes.  In  that  sense  only  had  this  defendant  disputed  the  right 
This  was  the  very  difficulty  which  the  act  was  intended  to  meet. 
The  plaintiff  had  no  right  to  file  this  bilL  That  is  a  question  in  the 
cause;  therefore  the  answer  could  only  be  looked  to  for  evidence 
upon  it;  a  question  in  the  cause  cannot  be  decided  on  affidavits. 
The  statement  in  the  answer  is  conclusive.  He  cited  Askew  v.  Mil* 
lingtan^  9  Hare,  65 ;  s.  c.  4  Eng.  Rep.  165. 

Russelly  in  reply,  said  that  every  titie  is,  in  fact,  disputed  which  a 
defendant  by  his  conduct  puts  the  plaintiff  to  prove  against  him. 
This  was  done  here  by  the  original  draft  answer  of  the  defendant 
Jesper. 

After  some  discussion  the  original  draft  of  the  answer  was  handed 
up  to  his  honor,  who  looked  through  it,  and  said  that  he  considered 
that  it  put  the  plaintiff  to  proof  of  his  titie. 

Sir  J.  Parker,  V.  C.  The  plaintiff's  right  was  disputed  by  certain 
occupiers  in  the  district,  one  of  whom  was  Jesper.  Jesper  puts  him 
to  prove  his  title ;  but  the  defendant  has  now  put  in  an  answer,  put- 
ting an  end  to  the  dispute,  and  which,  it  is  said,  prevents  the  court 
firom  making  an  order  against  him  at  the  hearing  for  payment  of 
tithes.  Such  a  suit  ought  not  to  go  on  against  this  defendant ;  and 
the  question  is,  how  he  ought  to  be  dealt  with  on  the  present  occa- 
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sion — whether  the  plaintiff  is  entitled  to  have  the  bill  dismissed,  and 
how  the  costs  in  the  case  are  to  be  dealt  with.  The  plaintiff  says 
that  he  wsis  compelled  to  file  the  bill  against  Jesper  because  his  title 
was  disputed.  Jesper  says  that  he  never  did  dispute  the  title,  but  all 
he  said  was,  that  being  a  quaker,  he  did  not  admit  that  anybody 
was  entitled  to  receive  tithes.  I  do  not  think  that  Jesper's  view  of 
the  case  is  supported  by  the  draft;  answer  to  the  bill  which  was  first 
prepared,  nor  do  I  think  that  the  affidavits  bear  out  that  view  of  the 
case.  I  think  that  Jesper  did  dispute  the  plaintiff's  title  on  grounds 
different  from  those  on  which  any  quak^  would  dispute  that  a  tithe- 
owner  was  entitled  to  receive  tithes.  It  appears  to  me,  that,  in  the 
first  instance,  Jesper  did  dispute  the  plaintiff's  title,  and  that  his 
answer  has  now  put  an  end  to  the  dispute ;  and  that  being  so,  I  think 
the  case  comes  within  the  principle  of  those  cases  in  which  the  ppurt, 
on  the  plaintiff's  motion,  has  dismissed  the  bill  against  the  particular 
defendant,  without  costs.  I  do  not  think  that  I  can  give  the  costs  of 
the  motion,  for  the  answer  substantially  puts  the  plaintiff  to  prove 
his  title.    Dismiss  the  bUl^  on  the  plainiiJTs  application^  without  costs. 


Re  Thb  Joint*Stock  Companies  Winding-up  Act,  1848;  Re  Thb 
Direct  Exeter,  Plymouth,  and  Dbvonpobt  Bailway;  Ex  parte 
WooLMER  and  Others.^ 

December  13,  1851. 

Petition  to  discharge  Winding-up  Order. 

In  Jane,  1849,  an  order  was  made  to  wind  np  the  above-named  company  nnder  the  abort 
act,  upon  representations  that  the  company  was  provisionally  vegisteTed,  and  that  shares 
had  been  applied  for,  but  before  any  were  allotted  it  had  been  deemed  advisable  to  abandon 
the  nndertaidng:  that  some  shares  had  afterwards  been  allotted,  on  a  few  of  which  A 
trifling  sum  had  heen  paid ;  that  there  were  numerous  oontribntories ;  that  no  deed  of  set* 
Uement  had  been  executed ;  that  laige  debts  had  been  incurred,  to  which  some  of  tha 
persons  liable  had  contributed  something,  but  others  had  not  *,  and  that  the  company  had 
ceased  to  carry  on  business.  A  petition  was  now  presented  to  dischaige  this  order,  on  did 
KTOunds  that  the  association,  by  the  law  as  it  now  stands,  was  not  within  either  of  the 
Winding-up  Acts,  because  its  object  was  only  to  form  the  company,  which  had  never  been 
effected,  and  because  there  were  only' seven  persons  who  would  now  be  considered  contribu- 
tories,  one  of  whom  was  out  of  Uie  jurisdiction :  — 

ffeld^  that  the  company  was  within  the  act  of  1848,  and  the  petition  must  be  dismissed,  with 
costs. 

In  the  month  of  June,  1849,  Lieutenant-Colonel  Ellis  presented 
his  petition  in  this  matter,  stating  that  in  August,  1845,  an  associa- 
tion or  partnership  was  formed  by  a  number  of  persons  resident  in 
England,  for  the  purpose  of  making  and  maintaining  a  railway 
therein  mentioned,  to  be  called  ^^  The  Direct  Exeter,  Plymouth,  and 
Devonport  Railway,"  for  the  conveyance  of  passengers  and  merchan* 

116  Jnr.  1105. 
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dise,  and  that  the  said  company  or  association  was  duly  registered  in 
August,  1845,  and  that  shares  were  applied  for  in  the  said  company, 
but  before  any  allotment  of  shares  took  place,  it  was  deemed  advisa- 
ble by  some  of  the  provisional  committee  to  abandon  the  undertaking 
altogether,  and  some  of  the  provisional  committee  accordinglv  retired 
from  the  said  undertaking :  that  some  allotment  was  afterwards  made, 
but  no  deed  of  settlement  was  ever  executed,  and  the  undertaking 
was  abandoned :  that  some  few  of  the  persons  amongst  whom  shares 
were  so  allotted  paid  a  trifling  sum  of  2$,  or  35.  in  respect  of  each 
share  so  allotted  to  them,  toVards  the  expenses  of  the  undertaking: 
that  the  capital  of  the  said  company  was  proposed  to  be  the  sum  of 
1,000,000^  divided  into  40,000  shares  of  25/.  each,  with  a  deposit 
of  22. 12s.  6d.  per  share:  that  the  provisional  committee  was  origin- 
ally intended  to  comprise  a  great  number  of  persons,  whose  names 
and  addresses  were  set  forth  in  the  said  petition :  that  many  of  such 
persons  never  acted  as  such  provisional  committee-men,  but  others  of 
them,  together  with  the  petitioner,  did  become,  in  fact,  the  actual 
provisional  committee  of  the  said  intended  railway  company:  that 
the  provisional  committee  incurred  large  debts  and  liabilities  in  and 
about  the  formation  and  prosecution  of  the  objects  of  the  said  com« 
pany,  many  of  which,  and  to  a  large  amount,  were  then  outstanding : 
that  the  petitioner,  Ellis,  was  a  member  of  the  provisional  committee 
of  management,  and  thereby  became  a  contributory  of  the  company, 
within  the  meaning  of  the  Joint-Stock  Companies  Winding-up  Act, 
1848 :  that  the  several  other  members  of  the  said  provisional  com- 
mittee thereby  became  also  contributories :  that  Ellis  had  been  sued 
for  debts  incurred  by  the  said  provisional  committee  ia  the  proseca- 
tion  of  the  objects  of  the  said  company  or  association,  which  debts 
he  had  paid  to  an  amount  far  beyond  his  just  proportion  of  the 
expenses  and  liabilities  of  the  said  company  or  association,  and  that 
actions  were  then  pending  or  were  threatened  against  Ellis  for  other 
d^ts  of  the  said  company :  that  some  of  the  provisional  committee 
had  not  paid  or  contributed  any  sum  of  money  towards  the  debts  and 
liabilities  of  the  said  company,  and  absolutely  refused  so  to  do,  and 
that  others  had  contributed  an  inconsiderable  sum  only  towards  such 
debts  and  liabilities,  and  that  no  sufEdent  means  existed,  except 
under  the  powers  conferred  by  the  said  Joint-Stock  Companies 
Winding-up  Act,  to  compel  a  due  contribution  from  such  of  the  said 
contributories  as  had  not  paid  any  such  contribution,  or  an  insuffi- 
cient amount;  and  that  various  questions  would  arise  in  winding 
up  the  affairs  of  the  said  company,  which  could  only  be  settled  under 
the  provisions  of  the  said  act:  that  the  said  company  or  association 
had  long  ceased  to  carry  on  business,  and  the  secretary  and  clerks 
were  discharged,  and  its  place  of  business  abandoned,  but  that  the 
company  had  never  been  dissolved,  or  its  affairs  wound  up.  The  said 
petition  prayed  that  an  order  absolute  might  be  made  for  the  dissolu- 
tion and  winding  up  of  the  company  under  the  act  of  1848,  and  for 
the  usual  reference  to  the  Master  to  wind  it  up  accordingly. 

Upon  this  petition,  supported  by  affidavits,  an  order,  dated  the  8th 
June,  1849,  was  made,  referring  it  to  the  Master  in  rotation  to  wind 
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up  the  company.  Under  this  order  some  proceedings  were  taken  in 
the  Master's  office.  The  official  manager  had  in  the  first  instance 
inserted  in  the  list  of  contributories  the  names  of  all  the  allottees  of 
shares,  and  of  the  provisional  committee-men;  but  it  having  been 
since  judicially  declared  that  allottees  of  sliares,  and  provisional  com- 
mittee-men as  such  merely,  are  not  contributories,  all  were  afterwards 
struck  out,  except  a  few  members  of  the  provisional  committee, 
whose  names  were  retained  on  account  of  their  having  attended  a 
certain  meeting  of  the  committee  held  on  the  31st  December,  1845. 
Three  of  the  members  of  the  managing  committee  now  presented 
their  petition,  stating  the  above  facts,  and  that  the  managing  com- 
mittee consisted  only  of  seven  persons,  one  of  whom  was  in  Canada; 
that  the  provisional  committee-men  whose  names  were  retained  on 
the  list  of  contributories  had  appealed  against  such  retention ;  that 
the  Master  had  made  a  call  upon  these  persons  to  defray  the  expenses 
of  the  proceedings  before  him ;  that  the  petitioners  had  each  paid 
about  600^  in  discharge  of  the  debts  of  the  intended  company ;  that 
one  action  only  was  pending  against  one  of  the  committee  of  man- 
agemeM ;  and  that  the  remaining  debts  amounted  altogether  only  to 
1000^ ;  and  the  petition  prayed  that  the  order  of  the  8th  June,  1§49, 
might  be  discharged,  or  that  all  proceedings  thereunder  might  be 
stayed. 

Bacon  and  Terrell^  for  the  petition,  said,  that  if  the  law,  as  to  the 
liability  to  contribute,  had  been  in  1849,  as  it  is  now  settled,  the  order 
sought  to  be  discharged  would  never  have  been  made.  The  list  of 
contributories  would,  under  the  present  law,  be  reduced  to  the  seven 
members  of  the  managing  committee,  one  of  whom  was  in  Canada* 
This  was  no  company  or  association  under  either  of  the  Winding-up 
Acts.  The  petitioners  could  not  make  these  objections  in  1849| 
because  the  law  was  not  then  so  understood. 

[Sir  J.  Parker,  V.  C.  It  turns  out  that  what  has  been  done  in  the 
Master's  office  is  fruitless,  except  that  costs  have  been  incurred.] 

Yes ;  but  those  costs  ought  not  to  be  paid  by  persons  who  are  only 
liable  for  the  expenses  of  endeavoring  to  form  the  company.  There 
were  not  a  sufficient  number  of  contributories  to  bring  the  matter 
within  the  act  of  1848,  under  which  the  order  was  obtained.  Then 
the  order  was  not  in  form,  an  order  to  wind  up  this  association,  sup- 
posing it  within  the  act,  but  to  wind  up  the  company  which  was  then 
{)rojected,  but  which  had  never  been  formed,  but  was  about  to  be 
brmed  only.  If  the  benefit  of  the  amended  act  were  claimed,  one  of 
the  seven  members  of  this  association  was  in  Canada,  and  the  Master 
could  not  have  served  a  notice  upon  him,  as  he  must  have  done  under 
the  act,  before  he  could  put  his  name  on  the  list  There  were,  there- 
fore, in  fact,  only  six  contributories,  and  accordingly  the  association 
was  not  within  either  of  the  acts.  Besley^s  case,  2  Mac.  &  O.  176 ; 
s.  c.  4  Eng.  Rep.  149 ;  CarmicliaePs  case,  17  Sim.  163 ;  s.  c.  1  Eng. 
Rep.  66.  The  real  matter  in  issue,  no  doubt,  was,  who  were  to  pay 
the  costs  which  had  been  incurred  in  the  Master's  office  in  this  matter ; 
but  it  w^ould  be  very  unreasonable  to  make  these  seven  gentlemen  pay 


COURTS  OF  CHANCERY,  1851-62.  131 

Ex  parU  Woolmor. 

these  costs,  especially  if  the  winding-up  order  had  been  originally 
improperly  made. 

Roxburgh^  for  the  official  manager,  asked  for  the  costs  incurred 
under  the  winding-up  order. 

[Sir  J.  Parker,  V.  C,  said  that  he  had  heard  no  reason  for  discharg- 
ing the  order,  if  the  company  were  within  the  act  of  1848.] 

He  referred  to  UpfilPs  case,  2  H.  L.  C.  693 ;  s.  c.  1  Eng.  Rep.  13 ; 
Re  The  Chepstow  and  Forest  of  Dean  Railway  Company^  18  Law  J. 
Rep.  (n.  s.)  Chanc.  70 ;  and  the  observations  made  by  Lord  Cotten- 
ham  in  his  judgment  in  Beslei/s  case,  to  the  effect  that  this  company 
was  within  the  act  of  1848, 

Matins  and  Daniel^  for  Colonel  EUis,  said  that  the  case  was  clearly 
within  the  acts  of  1848  and  1849 :  the  latter  act  included  associations 
of  not  less  than  seven  persons,  and  was  retrospective  and  declaratory. 
They  referred  to  the  cases  of  Ez  parte  Barker ^  6  Railw.  Cas.  594 ;  1 
Mac.  &  G.  83,  and  Beardshaw  v.  Lord  Londesboroagh^  18  Law  J. 
Rep.  (n.  s.)  Chanc  76. 

W.  M,  Jamesj  Karslake^  and  R.  R.  Dean,  for  other  parties. 

Baconj  in  reply,  said,  that  although  in*  Beslej^s  case  the  company 
was  held  to  be  within  the  act  of  1848,  it  did  not  follow,  that  if  the 
court  had  been  told  that  there  were  only  seven  members,  they  would 
have  so  held.  This  order  had  been  obimned  on  a  representation  that 
there  were  a  large  number  of  members,  and  that  not  being  so,  the 
order  ought  now  to  be  discharged. 

Sir  J.  Parker,  V.  C,  said  that  he  considered  himself  bound  by  the 
authorities  which  had  been  cited,  and  which  included  this  company 
within  the  act  of  1848.  If  that  were  so,  how  did  the  petition  stand  ? 
This  order  was  obtained  in  June,  1849,  by  parties  who  represented 
that  a  large  number  of  persons  were  jointly  liable  with  themselves  to 
the  claims  of  creditors.  The  present  petitioners  knew  of  what  was 
going  on,  and  would  have  availed  themselves  of  the  benefits  of  that 
order,  if  benefits  there  had  been.  An  investigation  of  the  law  of  the 
case,  and  of  the  facts,  had  shown  that  the  number  of  those  jointly  lia- 
ble was  very  small,  and  a  considerable  amount  of  costs  had  been 
incurred.  That  could  be  no  reason  for  discharging  this  order.  If 
there  were  grounds  upon  which  they  could  throw  their  liability  on 
others,  those  grounds  were  open  to  them ;  but  they  could  not  come 
here  to  discharge  this  order,  or  stay  proceedings  under  it.  There  must 
be  no  order  on  this  petition. 

Petition  dismissed^  with  costs. 
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Practice  —  31bt%ons. 

When  seyeral  counsel  state  that  they  haye  respectirelj  pressing  motions  to  make,  the  ooort 
calls  on  the  senior  coonseL 

Where  notice  of  motion  has  been  given  for  a  certain  day,  that  motion  does  not  thereby 
obtain  precedence  on  that  day :  — 

^SmUe,  on  the  last  day  of  tenn,  only  unopposed  motions  by  the  outer  bar  take  prece- 
dence. 

This  was  the  last  day  of  term* 

Malins  rose  to  move  in  this  case,  according  to  notice  given,  by 
special  leave,  for  this  day,  stating  at  the  same  time  that  his  motion 
was  of  a  very  pressing  nature. 

Stuart  and  BoU  (as  seniors  to  Malins)  objected  to  his  moving  ont  of 
his  turn,  and  argued  that  the  leave  given  to  move  gave  a  motion  no 
precedence,  and  that  they  had  also  motions  of  a  pressing  nature. 

Malins  contended  that  where  a  counsel  stated  that  he  had  a  motion 
to  make  which  the  interest  of  his  client  required  to  be  made  imme- 
diately, the  court  would  give  so  much  credit  to  that  statement  as  to 
allow  him  to  open  the  case,  in  order  that  the  court  might  judge  as  to 
its  urgency ;  and  proceeded  to  state  that  his  motion  was  for  the  pur- 
pose of  restraining  the  ringing  of  certain  bells  at  Clapham,  which  were 
an  intolerable  nuisance  to  his  client 

BagshawCj  on  behalf  of  the  junior  bar,  claimed  his  right  to  move,  it 
being  the  last  day  of  term. 

RoU  asked  the  court  to  determine  the  question,  as  to  whether  coun- 
sel could  move  out  of  turn. 

Sir  R.  KiNDERSLEY,  V.  C.  I  believe  the  rule  to  be  this,  that  of 
course  any  motion  which  seeks  to  restrain  that  which,  if  not  re- 
strained, would  produce  irremediable  mischief,  or  what  is  tantamount 
to  irremediable  mischief,  has  precedence,  but  not  over  all  motions  of 
that  nature.  There  may  then  be  a  conflict,  until  the  court  knows 
what  the  motion  is  about,  which  it  cannot,  and  therefore  must  trust 
to  counsel  to  state  whether  the  motion  is,  in  his  judgment,  so  ex- 
tremely pressing ;  then  another  counsel  may  rise,  and  say  he  has  a 
motion  equally  pressing.  I  think,  then,  that  the  court  has  no  means 
of  hearing  wnat  all  the  motions  are  about,  and  then  saying  it  will 
pick  out  that  which  involves  the  greatest  mischief.  If  each  of  two 
or  more  counsel  represent  that  each  motion  is  more  pressing  than 

1 15  Jar.  1151. 
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another,  the  court  can  only  give  precedence  to  seniority.  As  to  the 
notice  of  motion,  the  reason  why  leave  was  given  was  on  the  repre- 
sentation that  the  necessity  was  so  great  that  there  ought  to  be  some 
despatch ;  and  certainly,  with  some  reluctance,  I  did  aUow  the  notice 
of  motion  to  be  given,  stating,  at  the  same  time,  that  I  must  judge 
whether  it  was  right  to  come  on  to-day.  I  did  say  I  must  consider 
when  it  comes  on,  but  nan  constat  that  because  leave  was  given  the 
motion  has  a  right  to  be  heard  to-day.  I  perceive  that  the  notice  of 
motion  is  like  any  other  to  be  made  to-day,  or  so  soon  after  as  counsel 
could  be  heard.  Suppose  a  notice  of  motion  to  stay  waste,  such  as 
catting  down  timber,  that  might  claim  precedence ;  but  I  cannot  say 
that  because  a  nuisance  is  great  and  continued,  that  that  would  be  a 
reason.  I  have  no  other  alternative  but  to  call  upon  the  junior  coun- 
sel to  move  their  unopposed  motions,  unless  it  is  stated  that  there  are 
such  pressing  motions  that  they  must  come  on.  I  must  then  call  on 
the  senior  counsel  having  such  a  motion.  It  seems  to  me,  I  must 
confess,  that  even  unopposed  motions  behind  the  bar  yield  to  pressing 
motions. 

Bagshawe  observed  that  the  junior  bar  would  then  lose  their  privi- 
lege, as  there  would  always  be  pressing  motions. 

Sir  R.  KiNDERSLET,  V.  C,  stated  tiiat  on  that  day  he  had,  in  the 
morning,  gone  round  the  outer  bar,  and  asked  if  any  gentleman  had 
any  unopposed  motion  to  make. 

Malins  then  stated  that  the  terms  of  the  motion  in  his  case  were 
arranged,  and  that  the  motion  would  not  occupy  any  length  of  time. 

Stuart  stated  that  he  had  also  a  motion,  the  terms  of  which  were 
airanged,  and  proceeded  to  make  that  motion. 

Malins  then  moved  in  this  case,  and  after  a  short  discussion  with 
Bagshawe^  who  appeared  on  the  other,  side,  the  terms  were  arranged. 

Unopposed  motions  behind  the  bar  were  then  taken. 


J5»  re  The  Impebial  Salt  and  Alkali  Company  ;  Ec  parte 

Slatteby.^ 

KoTember  25,  1851. 

WMing-ii^  Act,  18^^  Right  of  CofUrilmtories  to  attend  Proeea^ 

ings  in  the  Mdstet^s  Office. 

A  oontribatoxY  who  has  u>plied  under  Section  38,  of  the  Joint-stock  Companies  ^PIHndin^-iip 
Act,  1848,  has  a  right  (but  at  his  own  expense)  to  he  served  with  nonce  of,  and  also  to 
attend,  all  meetings  in  the  Master's  office  in  relation  to  the  winding  up  of  his  opnpaoyi 

I  16  Jar.  1163.    Bx  rdoHBne  Mr.  Bigbie. 
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even  when  there  ib  strong  gipund  for  anspecting  thai  his  presence  there  maj  be  muchier* 
cm  to  the  estate. 

Semibie,  per  Knight  Brace,  L.  J.,  that,  in  a  suit,  a  party  to  the  suit  would,  under  inch  cir- 
cnmstances,  oe  liable  to  be  excluded. 

This  was  an  appeal  by  the  official  manager  of  the  Imperial  Salt  and 
Alkali  Company  against  a  decision  of  Sir  J,  Parker,  V,  C.,  (reported  15 
Jur.  1053 ;  s.  c.  ante,  49).  Mrs.  Slatter^  was  a  contributory  to  this 
company,  and  had  applied,  under  sect  38  of  stai  11  &  12  Vict.  c.  45,  to 
have  notice,  at  her  own  expense,  of  all  meetings,  &c^  in  ihe  Master's 
office,  which  the  Master  (Tinney)  had  acceded  to,  and  ordered  by  an 
order  mider  his  hand  of  the  23iti  April,  1851.  The  property  being 
about  to  be  put  up  for  sale  by  auction,  a  meeting  was  to  be  held  for 
fixing  the  reserved  bidding,  at  which  Mrs.  Slattery  claimed  a  right  to 
be  present  by  herself  or  her  solicitor.  This  the  official  manager 
opposed,  alleging  that  her  solicitor  was  also  employed  for  a  person 
who  intended  to  bid  at  the  approaching  sale,  and  that  it  would  be 
very  detrimental  to  the  sale,  and  unfair  to  the  general  body  of  bidders, 
if  one  of  them  were,  under  cover  of  this  section,  to  obtain  an  approxi- 
mate knowledge  of  the  reserved  bidding,  or  of  the  evidence  on  which 
that  bidding  (which  it  was  admitted  would  be  kept  secret  by  the  Mas- 
ter) was  founded.  Master  Tinney  accordingly  refused  to  allow  Mrs. 
Slattery's  solicitor  admittance  to  the  meeting,  on  the  ground  of  the 
danger  to  the  sale;  but  the  Vice- Chancellor  thought,  that  under  the 
act  there  was  no  discretionary  power,  but  that  all  contributories,  on 
making  application,  had  a  right  to  attend.^ 

1  Sect  34.  *<  The  official  manager,  with  or  wUhout  notice  to  any  coniribiUory,  shall, 
withont  the  necessity  of  anj  proposal  in  writing,  take  the  directions  of  the  Master  from 
time  to  time  with  reference  to  aU  proceedings  necenary  to  be  done  or  taken  in  order 
to  the  complete  and  effectual  winmnjg  up^  of  Ike  affairs  of  the  company,  and  it  diall  bo 
lawful  for  Uie  Master  to  give  such  directions  accordingly." 

Sect  27.  ^  Upon  any  order  absolute  being  brought  before  the  Master  fi)r  his  con- 
sideration, he  shall,  immediately  after  directing  the  insertion  of  the  advertiiement  hero- 
mbefbre  directed  relatiye  to  the  intended  appointment  of  an  official  manager,  and  a^i^ 
wards,^nom  time  to  ftme,  determine  wluU  partiee  shall  attend  him  in  the  proceedmgs  to  he 
had  before  him  under  eueh  order  absolttte^  or  unon  or  with  reference  to  any  particular 
part  of  such  proctedingej  and  it  shall  be  lawful  for  ih»  Master,  at  any  subsequent  stace 
of  the  proceedings,  to  direct  any  other  parties,  beinff  contributories,  to  attend  him  in 
the  further  prosecution  of  the  matter,  or  on  such  of  the  further  proceedings  (iierein  as 
he  should  direct ;  and  in  particular  it  shall  be  lawful  for  the  Master,  from  tune  to  time, 
with  the  consent  of  the  majority,  both  as  to  number  and  extent  of  interest  of  tlie  pre- 
mises to  be  represented  in  any  particular  case,  such  consent  to  be  specified  by  some 
writing  under  the  hands  of  the  parties  or  tiieir  solicitors,  to  appoint  and  again  remove 
any  one  or  more  contributories  to  attend  and  watch  the  proceedings  of  the  liquidation 
befbre  him,  or  an^  particuhir  part  of  such  proceeitings,  as  representatires  on  the  part 
of  the  contributories  in  general,  or  of  such  contributories  or  classes  of  contributories  as 
(he  Master  shall  from  time  to  time  be  of  Ofnnion  oi^ht  to  be  so  represented ;  and  all 
parties,  who  shaU  he  the  proper  parties  to  attend  ihe  Sfaster  as  aforesaid^  shall,  m  mat^ 
ner  hereinafter  mentioned,  he  served  with  notice  of  aU  proceedings  before  the  Master,  or 
wUh  notice  of  such  of  them  as  such  parties  respecticdy  shall  be  directed  to  attend  or 
wUeh,  and  the  costs  and  charges  to  be  ther^  properly  incurred  by  aU  such  vartie$ 
respectively,  except  so  far  €u  the  Master  shall  otherwise  direct,  shall  be  deemed  to  oe  part 
of  the  general  costs  of  winding  up  the  company  under  this  act,** 

Sect  88.  ^  AU  persoos  wliose  names  shall  stand  in  the  list  of  contributories  shall  be 
entitled  to  require,  and  at  their  own  expense  to  receive,  noticei  aa  Hie  Muter  abaD 
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Malins  and  Webby  for  the  appellant,  the  official  manager.  Section 
38  of  the  act  is  to  be  construed  in  connection  with  section  37,  which- 
directs  the  Master  to  exercise  a  discretion  as  to  the  admission  or  ex- 
elusion  of  parties  from  attending  these  meetings.  It  would  be  most 
pernicious  to  the  interests  of  the  contributories  if  an  intending 
purchaser  was  to  gain  a  knowledge  of  the  amount  of  the  reserved 
bidding.  Section  118  gives  to  this  court  the  same  jurisdiction  and 
discretion  as  it  would  have  had  in  a  suit  duly  instituted ;  and  that 
brings  the  case  within  the  Slst  general  order  of  the  3d  April,  1828| 
by  which  the  Master  is  to  state  what  parties  are  to  attend  future 
proceedings.^ 

Kniqht  Bruce,  L.  J.  I  think  there  is  something  nearer  than  that 
order.  I  think  I  have  known  instances  where  parties  have  been  pre* 
vented  from  attending  proceedings  in  the  Master's  office.  I  can  con* 
ceive  cases  in  which  it  would  be  extremely  desirable. 

Lord  Cranworth,  L.  J.  Might  not  some  course  like  that  in  Jer^ 
vaise  v.  Clarke^  IJ.  &  W.  389,  he  adopted  ?  Might  not  .the  official 
manager,  with  leave  of  the  Master,  send  in  a  seal^  paper  to  the  per- 
son conducting  the  sale,  stating  the  amount  of  the  reserved  bidding? 

Malins.  The  parties  attending  and  seeing  the  matexials  produced 
before  the  Master  to  enable  him  to  form  his  judgment,  and  observing 
the  effect  produced  on  him,  could  form  a  pretty  good  notion  of  what 
the  reserved  bidding  would  be.  But  if  otherwise,  of  what  use  is  the 
attendance  of  these  parties  ?  It  is  contrary  to  the  general  practice, 
contrary  to  the  practice  in  bemkruptcy,  and  on  sales  before  a  Master 
in  a  cause. 

direct^  of  all  or  say  of  the  proceedings  in  the  matter  of  the  dissolved  company,  and  cdso 
shall  be  entitled,  at  their  ovon  expense,  either  personaily  or  by  soUciior  or  agent,  to  €Utend 
the  proceedings  ;  and  it  shall  be  kwiul  for  anj  sach  contributory,  aJt  his  own  expense,  to 
saunit  any  proposal  before  the  Master,  in  writing  or  othervnse,  as  the  master  may 
direct,  in  relation  to  the  affiurs  of  such  company,  and  the  winding  up  of  the  same." 

Sect  40.  Parties  are  to  name  solicitor  on  whom  notices  are  to  be  served,  and  then 
«  notice  of  all  proceeding  before  the  Master,  or  before  tbe  court,  to  notice  of  which  the 
party  respectively  is  entitied,  shall  be  sufficientiy  given  by  service  thereof  upon  the 
party,  or  upon  his  solicitor,  as  the  case  may  be." 

Sect  118.  "In  all  proceedings  under  this  act,  the  court,  in  addition  to  all  powen 
and  authorities  specially  given  and  provided  hj  this  act,  shall  have  and  exercise  the 
like  jurisdiction,  powers,  authorities,  and  discretion,  so  fiur  as  the  same  are  i^licable, 
as  would  have  been  exercisable  in  a  suit  duly  instituted  and  duly  oonstituled  according 
to  the  rules  and  practice  of  the  court,  and  to  which  all  proper  persons  were  parties,  for 
the  dissolution  and  winding  up,  or  for  the  winding  up  of  toe  affairs  of  the  compaa^in 
the  matter  of  which  the  petition  is  presented ;  and  tne  general  practice  of  the  Courts 
of  Chancery  in  England  and  Irelana  in  suits  pending  in  the  same  courts  respectively, 
so  far  as  the  same  shall  be  applicable,  and  so  fiur  as  the  same  is  not  and  shall  not  be 
inconsistent  with  this  act,  or  ^dth  any  rules  or  orders  to  be  made  under  this  act,  shall 
apply  to  all  proceeding  under  or  by  virtue  of  this  act" 

1  General  Order  LL  8d  April,  1828.  "  That  at  the  time  so  appointed  the  Master 
shall  proceed  to  regulate,  as  fiir  as  may  be,  the  manner  of  the  execution  of  such  decree ; 
as,  for  example,  to  state  what  parties  are  entitied  to  attend  futore  proceedings,  to  direct 
the  neceasary  advertisementB,^  &o. 
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Weib  (with  Slalins)  refeired  to  the  conclnding  words  of  section  40 
of  the  act,  which  directed  notice  to  be  given  to  the  solicitors  of  parties 
of  those  proceedings  only  to  notice  of  which  such  parties  are  entitled. 

Roxburgh^  for  Mrs.  Slattery,  the  respondent  We  do  not  want  to 
see  the  reserved  bidding :  we  only  want  to  be  present  to  see  that  the 
Master  has  proper  trustworthy  materials  before  him  from  which  to 
estimate  the  reserved  bidding  properly.  This  act  was  passed  because 
it  was  found  that  the  mode  of  proceeding  by  suit  was  inapplicable  to 
sach  concerns.  But  suppose  tiie  present  proceedings  were,  in  a  suit, 
properly  instituted,  and  to  which  Mrs.  Slattery  was  a  party,  the  Mas- 
ter could  not,  under  the  51st  general  order  of  April,  1828,  prevent  her 
attending  in  his  office  to  watch  the  proceedings.  That  order  was 
only  to  prevent  undue  costs  being  thrown  on  the  estate  which  was 
being  wound  up. 

Kniqht  Bruce,  L.  J.  Do  you  mean  to  argue  that  if,  in  an  ordinary 
suit,  it  were  proved  that  one  party  had  an  interest  and  an  intention 
that  the  estate  should  sell  ill,  and  not  well,  this  court  would  have  no 
power  to  protect  the  interests  of  its  suitors,  the  other  parties  ? 

Boxbwgh  abandoned  the  proposition  as  to  ordinary  suits,  but 
maintained  it  as  to  proceedings  under  this  act  Section  38  is  not  to 
be  restricted  by  section  37,  but  is  entirely  excepted  from  its  operation. 
The  two  sections  do  not  point  to  the  same  persons.  Section  37  is 
intended  of  such  persons  as  actually  seek  to  be  paid  out  of  the  estate 
for  tiieir  attendances ;  over  these  the  Master  has  power.  But  we  seek, 
under  section  38,  to  attend  at  our  own  cost :  and  this  class  the  Master 
has  no  power  to  exclude.  We  have  already,  with  the  Master's  appro- 
bation, intimated  our  intention  to  attend  all  the  proceedings  at  our 
own  expense ;  and,  having  done  this,  we  are  entitled  to  attend,  either 
personally  or  by  solicitor. 

IInight  Bruce,  L.  J.  The  true  application  would  appear  to  be, 
that  the  contributory  may  appear  by  a  different  solicitor  from  the 
intending  purchaser.  It  is  difficult  here  not  to  see  beyond  the  person 
of  Mrs.  Slattery.  I  have  no  doubt,  in  a  suit  where  there  are  many 
defendants,  that  the  court  has  power  to  exclude  one,  where  reason 
and  justice  render  his  presence  improper.  I  should  have  no  hesitation 
in  making  such  an  order  in  a  case  where  the  circumstances  arise. 
Whether  the  circumstances  arise  here  is  another  question. 

Roxlmrgh,  The  authority  and  discretion  which  the  court  would 
have  in  a  suit  is  not,  under  the  118th  section,  paramount  to  any  of 
the  powers  and  authorities  under  this  act ;  on  the  contrary,  that  sec- 
tion expressly  gives  those  additional  powers  and  di^retion  so  far  only 
as  they  shall  not  be  inconsistent  with  this  act  [He  then  referred  to 
2  Dan.  Ch.  Prac.  1116.]  So,  as  to  the  words  at  the  end  of  section  34^ 
they  mean,  with  notice  to  those  who  are  entitled  to  have  notice,  and ' 
without  notice  to  those  not  entitled ;  they  do  not  say  who  shall  or 
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shall  not  attend.  Snppose  a  case  where  an  official  manager  wished  to 
oblige  a  friend:  how  easily  might  he,  by  placing  insufficient  materials 
before  the  Master,  get  the  reserved  bidding  much  too  low !  It  is,  there- 
fore, highly  necessary  that  every  contributory  should  attend-*- not 
putting  the  estate  to  any  additional  expense ;  and  the  Vice-Chancellor 
was  right  in  the  order  appealed  from. 

MulinSf  in  reply. 

Knight  Bhuce,  L.  J.  It  is  difficult  or  impossible  to  sav,  these  con* 
tributories  are  not  to  have  power  to  appear  before  the  Master.  The 
case  is,  that  these  contributories  a6t  by  a  solicitor,  who  also  represents 
a  client  with  a  conflicting  interest,  and  perhaps  a  greater  amount  of 
interest  opposed  to  the  general  interest  of  the  creditors  and  contri- 
butories, whom  the  Master  and  the  official  manager  are  bound  to  pro- 
tect I  confess,  if  I  were  at  liberty  to  act  upon  the  impression  which 
the  materials  before  me  have  made  on  my  mind,  I  should  be  disposed 
to  agree  with  what  the  Master  has  done.  I  beUeve  that  he  has  done 
real  and  substantial  justice  between  the  parties,  but  the  materials 
before  me  are  not,  in  my  opinion,  sufficient*- technically  and  in  form 
sufficient — to  support  what  has  been  done ;  and  I,  therefore,  do  not 
see  my  way  to  dieter  from  the  Vice-Chancellor. 

Lord  Cranworth,  L.  J.,  in  agreeing  with  Knight  Bruce,  L.  J.,  said 
he  was  not  quite  so  confident  that  there  was  something  behind  the 
scenes.  There  was  an  old  adage,  that  hard  cases  made  bad  law; 
but  here  there  seemed  to  be,  under  the  statute,  a  legal  right ;  he  would 
not  say  that  the  court  had  no  power  of  controlling  that  right,  but  he 
did  not  know  that  the  circumstances  appearing  here,  on  the  materials 
before  them,  rendered  proper  or  requisite  the  exercise  of  such  a  power. 

Apptal  dismissed;  costs  out  of  estate. 


Turner  v.  Tvvsis^iLS 

December  10,  1S51. 

Motions — Practice. 

A  motion  not  made  when  called  on  is  to  be  treated  as  an  abandoned  motion. 

On  this  motion,  which  was  the  last  in  the  paper,  being  called  on, 

BoU  said  he  appeared  to  oppose  it ;  and  he  believed  counsel  were 
instructed  to  move,  though  they  were  not  then  present 

Knight  Bruce,  'L.  J.     Well,  Mr.  Rolt,  what  will  you  do  ?    Will 
you  have  it  treated  as  an  abandoned  motion  ? 

1  IS  Jar.  lies.  Ss  nktioM  Mx.  Begbia. 
12* 
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Bolt  was  unwilling  to  do  so. 

Notice  was  sent  to  the  counsel  understood  to  be  engaged  for  the 
motion.    In  the  mean  time, 

Knioht  Bruce,  L.  J.,  said,  addressing  the  bar,  that  the  practice  as 
to  motions  was  (Afferent  from  that  as  to  causes.  The  latter,  if  struck 
out  owing  to  the  absence  of  the  plaintiff,  might  usually'  be  set  down 
again  for  hearing ;  but  with  motions  that  was  not  so.  Formerly  there 
was  no  practice  of  setting  motions  down  in  a  paper  at  all ;  that  prac- 
tice was  entirely  modem.  Motions  were  fcnrmerly  made,  in  the  terms 
of  the  notice,  at  the  time  there  mentioned,  and  if  not  then  made,  were 
for  ever  lost  And  so  it  is  now,  f continued  his  Lordship,)  notwith- 
standing  motions  may  now  be  set  aown  in  a  list,  in  the  same  manner 
aa  causes.  If  tbey  are  once  struck  out  of  that  list,  they  can  never  be 
restored.    And  so  I  now  decide,  unless  Lord  Cranworth  differ. 

Lord  Cranworth,  L,  J.,  however,  took  the  same  view  of  the  piao- 
tice ;  and  after  the  lapse  of  a  few  minutes,  no  person  appearing  for  the 
motion,  their  Lordships  rose,  directing  the  registrar,  as  they  lefb  the 
court,  to  treat  the  motion  as  an  abandoned  motion. 

[The  motion  was  afterwards,  on  special  application,  restored,  only 
one  counsel  having  been  instructed,  who  was  absent  from  illness.] 


-♦ 
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Miy  31,  and  December  2,  1851. 

Chnstructian  of  FtU—  Remoteness. 

A  testator  gave  lua  real  estates  to  trustees,  in  trust  to  apply  the  rents  for  the  benefit  of  his 
daughter  M.  and  her  children,  bom  and  to  be  bom,  nntu  her  joungest  child  should  attain 
twen^-one,  and  on  that  eyent  to  nay  her  an  annuity,  and  to  par  the  rents  to  all  the  chUd- 
zen  of  his  daughter,  with  benefit  of  suryiTorship  if  no  issue,  and  the  issue  of  any  who  should 
die  leayinjf  issue,  until  the  death  of  the  longest  liver  of  such  children ;  and  on  tiiat  erent 
he  gare  his  estate  at  S.  to  such  son  of  any  one  of  his  grandchildren  as  should  then  be  the 
eldest  living  grandson  of  his  daughter;  and  he  directed  the  residue  of  his  real  estate  to  be 
then  sold,  and  gave  the  proceeds  unto  all  lus  grandchildren,  the  children  of  his  daughter, 
except  such  eldest  ffrandson  of  his  daughter  who  would  be  entitled  to  the  S.  estate.  TIm 
testator's  daughter  had  six  children  living  at  his  death,  and  had  none  bom  afterwards :  — 

J3e2tf,  that  all  the  above  gifts  for  the  great-grandchildren  of  the  testator  vrere  Toid  for  remote- 
ness, and  that  by  his  grandchildren  and  children  of  his  daughter,  in  the  gift  of  the  proceeds 
of  the  lesidiie  oi  his  estate,  he  meant  great-grandchildren. 

William  TippelLi  by  his  will,  dated  the  24th  October,  1792,  gave 
and  devised  all  his  real  estate  to  William  Bazire  and  Jonathan  Tip- 
pell  the  younger,  upon  trust  to  receive  the  rents  and  profits  during  the 

• 

i  16  Jw.  1160. 
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lives  and  life  of  the  survivor  or  longer  liver  of  all  the  children  which 
his  daughter  Mary,  the  wife  of  John  Gooch,  had  or  should  have,  and 
pay  and  apply  the  same  in  keeping  the  houses  and  buildings  in  repair, 
ana  paying  certain  annuities  and  the  expenses  of  the  trust ;  and,  subject 
thereto,  to  apply  the  same  in  the  support  of  his  said  daughter,  and  in 
the  maintenance,  education,  and  bringing  up  of  all  her  children  which 
she  should  from  time  to  time  have  living,  in  equal  shares  between  her 
and  them ;  and  he  directed,  that  when  any  of  her  children  should  at* 
tain  the  age  of  twenty-one,  during  the  minority  of  her  youngest  living 
child,  the  part  or  share  of  such  child  or  children  attaimng  twenty-one 
should  from  thence  be  paid  to  him  or  her  respectively,  to  and  for  his^ 
her,  and  their  own  use  and  disposal ;  and  when  the  youngest  of  hit 
grandchildren,  who  should  live  to  attain  twenty-one,  should  have 
arrived  at  that  age,  then  he  directed  that  such  savings  or  overplus 
of  the  said  rents  and  profits  as  should  be  then  in  the  hands  of  his 
trustees,  and  the  rents  then  due,  should  be  paid  and  divided  to  and 
amongst  his  said  grandchildren  that  should  be  tiien  living,  equallv« 
And  his  will  was,  that  in  case  any  of  his  grandchildren  by  his  said 
daughter  should  die  under  twenty-one  without  leaving  any  issue  then 
living,  then  that  the  parts  and  shares,  or  part  and  share,  of  the  said 
rents  and  profits  of  such  grandchild  and  children  so  dying  under  age^ 
and  without  issue,  should  be  paid  and  applied  to  and  amongst  his 
said  daughter  and  the  survivors  or  others  of  his  grandchildren  by  her, 
in  equal  shares,  to  be  paid  to  the  latter  at  their  respective  ages  of 
twenty-one  years. 

But  in  case  any  of  his  said  grandchildren  should  depart  this  life 
under  the  age  of  twenty-one  years,  leaving  issue  of  his,  her,  or  their 
body  or  bodies,  his  will  was,  that  such  issue  should  be  entitled  to  the 
share  of  the  said  rents  and  profits  its  father  or  mother  would  have  been 
entitled  to  if  living :  and  in  case  his  said  daughter  should  depart  this 
life  before  all  his  grandchildren  should  have  attained  twenty-one,  then 
his  will  vtras,  that  her  share  of  the  said  rents  and  profits  should  from 
her  decease  be  paid  and  applied  for  the  use  and  benefit  of  all  her 
children  and  their  issue,  until  the  youngest  of  such  children  should 
attain  twenty-one,  in  equal  shares :  and  in  case  his  daughter  should 
happen  to  be  living  at  the  time  the  youngest  of  his  grandchildren  by 
her  should  attain  twenty-one,  then  upon  trust  to  pay  her  an  annuity 
of  100^  for  her  life,  which  he  charged  on  his  re^l  estate  as  therein 
mentioned ;  and  also  an  annuity  to  his  brother  Thomas  and  his  sister 
Elizabeth  Seawater  respectively,  to  be  also  charged  on  his  real  estate : 
and  from  and  after  all  his  grandchildren  by  his  said  daughter,  and  the 
youngest  of  them,  should  have  attained  twenty-one,  he  directed  that 
the  clear  rents  and  profits  of  his  real  estates  accruing  from  that  time 
should  be  applied  to  and  amongst  his  said  grandchildren,  and  the 
issue  of  any  of  them  that  should  happen  to  die  leaving  issue,  equally, 
share  and  share  alike,  and  to  the  survivors  and  survivor  of  them,  until 
the  decease  of  the  longest  liver  of  his  said  grandchildren,  the  issue  of 
any  children  or  child  so  dying  to  be  entitled  only  to  the  share  which 
its  parent,  if  living,  woilld  have  been  entitied  to :  and  from  and  im- 
mediately after  the  decease  of  the  survivor  or  longest  liver  of  his  said 
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grandchildren,  then  upon  tnist  to  convey,  snirender,  settle,  and  assure 
all  his  said  messuage,  &c.,  situate  in  Sutton,  in  the  county  of  Suffolk, 
subject  to  the  payment,  with  the  rest  of  his  real  estate,  of  a  propor- 
tionate part  of  the  said  annuities  previously  given  by  him  unto  that 
son  of  any  one  of  his  said  grandchildren  as  should,  at  such  decease 
of  the  survivor  or  longer  liver  of  them,  be  then  the  eldest  living  grand- 
son of  his  said  daughter,  and  his  heirs  for  ever,  whom  he  directed  to 
take  the  name  of  Tippell:  and  all  the  residue  of  his  real  estate, 
subject  to  and  charged  with  the  pavment  of  the  residue  of  the  said 
annuities,  he  directed  that  it  should  be  sold  by  his  trustees  after  the 
decease  of  the  longest  liver  or  survivor  of  his  said  grandchildren,  and 
that  the  moneys  arising  from  such  sale,  and  from  the  rents  and  profits 
thereof,  from  the  decease  of  such  surviving  grandchild  until  such  sale, 
he  gave  unto  all  and  every  his  grandchildren,  the  children  of  hia 
daughter,  whether  male  or  female,  other  than  and  except  such  eldest 
grandson  of  his  said  daughter  who  would  be  entitled  to  his  Sutton 
estate  by  virtue  of  the  devise  thereinbefore  mentioned. 

And  the  testator  gave  the  residue  of  his  personal  estete  to  his 
trustees,  upon  trust  to  hold  the  same  until  Ms  youngest  grandchild 
should  attain  twenty-one,  for  the  purpose  of  adding  the  interest  and 
dividends  to  the  rents  of  his  real  estate,  and  paid  and  applied  there- 
with to  and  for  the  benefit  of  his  said  daughter  and  her  children,  and 
their  respective  issue,  in  equal  shares  and  proportions,  and  at  such 
times  and  in  like  manner  as  the  clear  rents  and  profits  of  his  real 
estates  were  directed  to  be  paid  and  applied  during  the  minority  of 
his  youngest  grandchild :  and  upon  such  youngest  grandchild  attein- 
ing  twenty-one,  he  gave  the  principal  unto  and  amongst  his  said 
daughter,  in  case  she  should  be  then  living,  and  her  children ;  and  if 
she  should  be  then  dead,  then  unto  her  said  children,  and  the  issue  of 
any  of  them  that  should  be  then  dead  leaving  issue,  in  equal  sharesi 
with  a  direction  that  such  issue  should  take  per  stirpes :  and  the  tes- 
tator appointed  William  Bazire  and  Jonathan  Tippell  executors  of  his 
will 

The  testetor  died  in  1797,  leaving  his  daughter  Mary  his  only  child 
and  next  of  kin,  and  heiress  at  law  and  customary  heir.  She  had  six 
children,  all  living  at  the  testator's  death,  viz.,  Mary  Bazire,  John 
Tippell  Gooch,  Anne  Gooch,  Maria  Gooch,  George  Gooch,  and  the 
plaintiff,  James  Gooch,  all  then  infants,  except  Mary  Bazire,  who  was 
a  child  by  a  former  husband.  Mary  Bazire  died  unmarried  in  1800 ; 
Mary  Gooch  died  in  1801 ;  Anne  Gooch  died  unmarried  in  1807 ; 
and  John  Tippell  Gooch  died  in  1837,  intestate  as  to  real  estate,  and 
leaving  the  defendant,  Watson  Gooch,  his  eldest  son  and  heir  at  law, 
who  was  also  the  heir  at  law  of  the  testator  and  of  Mary  Gooch,  and 
was  under  the  will  presumptively  entitled  to  the  Sutton  estate,  as  the 
eldest  grandson  of  the  testator's  daughter,  Mary  Gooch.  Maria  Grooch 
married  Robert  Cann,  and  had  issue ;  George  Gooch  was  also  mar- 
ried, and  had  issue.  The  testator's  real  estate  consisted  partly  of 
freeholds  and  partly  of  copyholds  of  the  tenure  of  borough  English. 
The  plaintiff,  as  the  youngest  son  of  the  testator's  daughter,  Mary 
Gooch,  was  her  customary  heiri  and  also  the  customary  heir  of  the 
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testator.  The  principal  questions  now  discussed  were,  first,  whether 
the  devise  of  the  rents  and  profits  of  the  real  estates  to  the  issue  of 
the  testator's  grandchildren  was  too  remote ;  secondly,  whether  the 
devise  of  the  Sutton  estate  to  the  eldest  grandson  of  his  daughter 
was  void  for  remoteness ;  and  thirdly,  whether  the  ultimate  gift  of  the 
proceeds  of  the  residue  of  the  testator's  real  estates  was  void  for  re« 
moteness,  which  also  involved  the  question  whether,  by  the  words  of 
description  used  by  the  testator  in  tiiis  gift,  he  meant  his  great-grand- 
children or  grandchildren. 

R.  Palmer  and  Oratgy  for  the  plaintiii^  contended  that  all  the  gifts  in 
question  were  too  remote.  Shakes  v.  Bughes^  3  Bro.  C.  C.  352, 435 ; 
Whitbread  v.  St.  John,  10  Ves.  152 ;  Singleton  v.  Gilbert^  1  Coxe,  68. 

Wa^le  and  Dickinson^  for  the  defendant,  Watson  Gooch,  contend- 
ed that  the  construction  of  the  will  must  be,  to  confine  the  devise  to 
children  of  Mary  Gooch  alive  at  the  death  of  the  testator ;  any  other 
construction  would  be  inconsistent  with  the  direction,  that,  on  the 
youngest  child  attaining  twenty-one,  Mary  Gooch  was  to  cease  to 
participate  in  tiie  rents,  and  was  to  have  a  fixed  annuity.  They  also 
referred  to  tiie  doctrine  of  cy  pres.  They  cited  BcUeman  v.  Boach^ 
9  Mod.  104 ;  SpracJcUng  v.  Rcmer,  1  Dick.  344 ;  Butler  v.  Lowe^  10 
Sim.  317 ;  Siorrs  v.  Benbow,  2  Moo.  &  R.  46 ;  Leake  v.  Bxjbimony 
2  Mer.  363 ;  Jee  v.  Audley,  1  Coxe,  324 ;  Mogg  v.  Mogg^  1  Mer.  654  ; 
Barvep  v.  Hlarvepy  4  Beav.  215 ;  and  Vanderplank  v.  King,  3  Hare,  1. 

BjoupeU,  J.  Bailey,  and  Miller,  appeared  for  other  parties. 

Deoemb^  2.  Sir  John  Romillv,  M.  B.,  was  of  opinion,  that  the 
testator  meant  great-grandchUdren,  in  the  gift  of  the  proceeds  of  the 
residue  of  his  real  estates ;  and  that,  according  to  the  true  construc- 
tion of  the  win,  the  trust  of  the  rents  and  profits  of  the  testator's  real 
estate  for  the  benefit  of  the  issue  of  his  grandchildren,  as  well  as  the 
devise  of  the  Sutton  estate  to  the  eldest  grandson  of  his  daughter, 
and  the  ultimate  gift  of  the  proceeds  of  the  residue  of  his  real  estate, 
were  all  void  for  remoteness. 


Gooch  v*  Qt)OCH.^ 

July  80,  1851. 

Equitable  Mortgage — Deposit  of  Title-Deeds  —  Lien  upon  Estate  — 

Gift. 

^tenonaij  to  a  marriage  then  in  contemplation,  the  intended  hoshand,  by  his  agent,  paid 
off  two  equitable  mortgage  debta  of  the  intended  wife,  secured  by  a  deposit  of  title-deeds 
belonging  to  her.  He  did  this  apparently  to  saye  the  expense  of  a  legal  mortgage,  which 
wonld  ouerwise  have  been  required  by  the  mortgagees.    The  title-deeds  still  remained 
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in  the  cnstodj  of  the  mortgagees.  The  marria^  was  solemnized ;  there  was  no  settlement, 
or  agreement  for  a  settlement  There  was  no  issue  of  the  marria(>:e ;  the  husband  prede- 
ceased the  wife,  intestate.    His  widow  took  out  administration  to  him : — 

Udd,  that  the  husband  did  not  intend  to  make  a  gift  to  the  wife  of  the  money  which  he  had 
paid  for  her,  and  that  the  debt  still  existed  on  the  security  of  the  equitable  mortgage  in 
favor  of  tiie  personal  estate  of  the  deceased  husband. 

This  was  a  special  case,  stating  in  effect  the  following  facts :  — -  In 
and  before  January,  1850,  Sarah  Gooch,  then  Sarah  Stiell,  widow, 
was  seized  in  fee-simple  of  a  freehold  estate  at  Henley-apon-Thames. 
Before  the  said  month  of  January,  1850,  the  said  Sarah  Stiell,  being 
so  seized  as  aforesaid,  deposited  the  title-deeds  of  the  said  estate  with 
Messrs.  Sewell  &  Fox,  solicitors,  by  way  of  equitable  mortgage  to 
secure  the  repayment  of  a  sum  of  400/.  advanced  by  them  to  her,  the 
said  Sarah  Stiell,  together  with  interest  in  respect  of  such  advance; 
and  also  the  further  sum  of  400/1  advanced  by  Jeremiah  Byles  to  the 
said  Sarah  Stiell,  with  interest  In  January,  1850,  a  marriage  was 
in  contemplation  between  Sarah  Stiell  and  the  Rev.  Edward  Gooch. 
In  the  same  month,  after  the  marriage  had  been  agreed  upon,  the  scdd 
Jeremiah  Byles  requested  the  said  Sarah  Stiell  to  repay  him  the  said 
sum  of  400£,  which  was  then  due  to  him  upon  the  equitable  mortgage 
from  her.  Sarah  Stiell  thereupon  proposed  to  Messrs.  Sewell  &  Fox 
that  they  should  pay  off  for  her  this  sum  of  400/.,  which  they  agreed 
to  do  on  her  executing  a  legal  mortga£[e  to  them  to  secure  the  repay- 
ment of  the  said  two  sums  of  400/.  and  400/.,  at  the  same  time  telling 
her  that  the  transaction  would  be  expensive  to  her.  Sarah  Stiell  in* 
formed  Edward  Gooch  of  these  circumstances,  and  he  thereupon 
offered  to  pay  for  her  the  said  two  sums  of  400/.,  to  which  Sarah 
Stiell  assented ;  and  shortly  afterwards,  and  previous  to  the  solemni* 
zation  of  the  then  intended  marriage^  Edward  Gooch,  by  his  agent, 
paid  400/.  to  Messrs.  Bamett  &  Co.,  bankers,  London,  to  the  credit  of 
Jeremiah  Byles,  with  his  bankers,  Messrs.  Alexander,  Ipswich.  Jere- 
miah Byles  thereupon  wrote  to  Messrs.  Sewell  &  Fox,  acknowledging 
that  his  charge  was  satisfied,  that  he  had  no  further  lien  on  the  title- 
deeds,  and  that  Sarah  Stiell  wished  to  have  them  again ;  and  at  the 
same  time  Edward  Gooch,  by  his  agent,  paid  the  sum  of  400/.  to 
Messrs.  Sewell  &  Fox,  in  discharge  of  the  sum  then  due  to  them 
upon  such  equitable  mortgage  as  aforesaid ;  but  Messrs.  Sewell  & 
Fox  had  not  at  that  time,  nor  at  any  subsequent  time  during  the  life 
of  the  said  Edward  Gooch,  any  communication  with  him  on  the  sub- 
ject, and  the  said  titie-deeds  were  suffered  to  remain  with  the  said 
Messrs.  Sewell  &  Fox,  and  still  remained  in  the  hands  of  Messrs. 
Sewell,  Fox,  &  Sewell,  their  present  firm.  The  marriage  betweeh 
Eward  Gooch  and  Sarah  Stiell  was  solemnized  in  February,  1850, 
but  no  settlement,  or  articles,  or  agreement  for  a  settlement,  was  ever 
made,  either  before  or  subsequent  to  the  marriage.  There  was  not 
any  issue  of  the  marriage.  In  the  month  of  May,  1850,  ESdward 
Gooch  died  intestate,  leaving  Sarah  Gooch,  his  widow,  and  his 
brother  and  sister,  Arthur  Gooch  and  EmUy  Gooch,  his  only  next  of 
kui  according  to  the  Statutes  of  Distributions.  On  the  19th  OctobcF, 
1850,  letters  of  administration  to  the  personal  estate  and  effects  of  the 
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said  Edward  Gooch  were  granted  to  the  said  Sarah  Gooch,  his  widow, 
by  the  Prerogative  Court  of  Canterbury.  The  question  submitted  by 
this  case  was,  whether  Sarah  Gooch  was  entitled  to  the  said  freehold 
estate  freed  and  discharged  from  the  said  debt  of  800/1,  and  every  part 
thereof,  or  whether  the  said  freehold  estate  was  still  liable  to  any  and 
what  lien  or  equitable  mortgage  in  favor  of  the  personal  estate  of  the 
said  Edward  Gooch  for  the  said  sum  of  800/.,  or  any  and  what  part 
thereof. 

Glasse  and  Selwyn^  for  the  plaintiff,  referred  to  PiU  v.  PUt^  Turn. 
&  B.  180,  and  PenfoUL  v.  Bauchy  4  Hare,  271. 

J.  Bailey  and  WaUey^  for  Emily  Gooch,  referred  to  Bagot  v.  Ough* 
ianjlP.  Wms.  347. 

Russell  and  Terrell^  for  the  widow. 

Knioht  Brttce,  V.  C,  said  that  the  first  question  was,  what  was 
the  intention  to  be  collected  from  the  circumstances  stated  in  the 
special  case,  and  to  which  he  was  confined.  He  was  of  opinion  that 
the  true  inference  was,  that  the  husband  did  not  mean  to  make  a  gift 
of  this  money  to  the  wife,  but  to  save  expense,  or  from  some  other 
cause,  he  was  willing  to  take  upon  himself  the  security,  and  accord- 
ingly he  paid  the  money.  The  true  result,  notwithstanding  Mr. 
Byles's  letter,  was,  that  the  legal  debt  remained  to  him  and  Messrs. 
Sewell  &  Fox,  but  that  they  held  the  debt  so  legally  due  to  them  in 
trust  for  the  husband.  Whether  the  debt  then  remained-— that  is, 
whether,  if  the  husband  had  left  an  executor,  not  his  wife,  it  could  be 
recovered  as  a  personal  claim— -it  was  not  necessary  to  say.  In  his 
honor's  opinion,  the  intention  was  to  preserve  the  security  on  the 
land.  The  second  question  must  therefore  be  answered  in  the  afiirm- 
ative ;  that  was,  that  the  freehold  estate  was  still  liable  to  the  lien  or 
equitable  mortgage  in  favor  of  the  personal  estate  of  Edward  Gooch 
for  the  sum  of  800/. 


Bradbury  v.  The  Manchester,  Sheffield,  and  Lincolnshire  Rail- 
way Company  and  S.  Bowler.* 

NoTemher  15,  1851. 

Injunction — Power  to  restrain  Parties  from  doing  unlawful  Acts  — 

Want  of  Power  to  undo  what  has  been  done. 

The  ahoTe-named railway  companj had  become  owners  of  a  canal  bTpnrchase,  and  they 
were  bonnd,  by  several  statutes,  to  keep  it  open  and  navigable.  Tne  plaintiff  was  the 
owner  of  a  mill  abnttmg  upon  a  sort  of  baj  in  the  canal,  which  he  all(»zed  formed  part  of 
the  canal  itself:  this  fact  was  denied  br  the  defendants,  who  built  a  wau  across  the  oay.  so 
as  to  make  the  canal  of  the  same  width  there  as  in  odier  parts.  The  plaintiff  filed  his  bill 
ibr  an  injunction  to  make  the  defendants  undo  what  haa  been  done,  and  to  prevent  them 
from  doing  more :  — 
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Hdd^  that  the  court  could  not  make  the  defendants  undo  any  thing  done,  but  that  the  plain- 
tiff was  entitled  to  an  injunction  to  restrain  them  from  proceeding  to  do  more,  on  tibie 
plaintiff  undertaking  to  bring  an  action  at  law  to  try  the  disputed  nght. 

This  was  a  motion  for  an  injunction.  The  bill  stated,  in  efTecti 
that  by  an  act  passed  in  the  37  Geo.  3,  intituled  '*  An  act  for  making 
a  navigable  canal  from  Manchester  to  Ashton-under-Lyne  and  Old- 
ham, in  the  County  Palatine  of  Lancaster,"  a  canal  company  was  in- 
corporated by  the  name  of  "  The  Company  of  Proprietors  of  the 
Canal  Navigation  from  Manchester  to  or  near  Ashton-under-Lyne 
and  Oldham,"  and  by  that  name  they  were  to  have  power  to  pur- 
chase lands,  and  to  make  the  canal  and  works,  with,  amongst  other 
things,  proper  places  for  boats  to  turn,  lie,  and  pass,  as  therein  men- 
tioned. Ajid  by  sect  86  of  the  same  act  it  was  enacted,  that  the 
owner  or  owners  of  any  lands  or  grounds  through  which  the  said  in- 
tended canal  should  be  made  might  erect  or  use  any  wharves,  quays, 
landing-places,  cranes,  weighing-beams,  or  warehouses  in  or  upon  their 
respective  lands,  grounds,  or  wastes  adjoining  or  near  to  the  said  in- 
tended canal,  and  might  land  any  goods  or  other  things  upon  such 
wharves,  quays,  landing-places,  or  upon  the  banks  lying  between  the 
same  and  the  said  intended  canal ;  and  also  might  make  and  use 
proper  and  convenient  places  for  boats  and  other  vessels  to  lie  in, 
turn,  and  pass  by  each  other,  so  that  the  msiking  or  using  thereof 
should  not  obstruct  or  prejudice  the  navigation  of  the  said  intended 
canal,  or  any  towing-path  on  the  sides  thereof.  By  certain  acta 
passed  in  the  33  Geo.  o  and  38  Geo.  3,  the  former  act  was  amended ; 
and  by  the  last-mentioned  act  the  company  were  empowered  to  sell 
and  depose  of,  and,  by  indenture  under  their  common  seal,  to  grant 
and  convey  in  fee  farm,  or  to  demise  for  a  term  of  years,  such  part  or 
parts  of  the  lands  or  buildings  purchased  or  to  be  purchased  by  them 
under  their  former  act  as  they  should  not  want,  and  also  to  sell  and 
convey,  by  way  of  absolute  sale,  such  lands  or  buildings  as  aforesaid. 
Bv  certain  other  acts  passed  in  the  thirty-ninth  and  forty-fifth  years 
of  the  reign  of  Creorge  the  Third,  additional  powers  of  raising  capital 
were  given  to  the  said  company.  By  an  act  passed  in  the  eleventh 
and  twelfth  years  of  the  reign  of  her  present  Majesty,  intituled  ^  An 
act  for  vesting  in  the  Manchester,  Sheffield,  and  Lmcolnshire  Rail- 
way Company  the  Canal  Navigation  from  Manchester  to  or  near 
Ashton-under-Lyne  and  Oldham,"  the  said  canal,  and  all  works  at- 
tached thereto,  and  all  the  estates,  easements,  rights,  powers,  authori- 
ties, and  privileges  whatsoever  belonging  thereto,  and  the  benefit  of 
all  contracts,  agreements,  and  proceedings  in  any  way  relating  there- 
to, were,  from  the  passing  of  the  now  stating  act,  vested  in  the  Man- 
chester, Sheffield,  and  Lincolnshire  Railway  Company  forever,  or  for 
all  other  the  estate  and  interest  of  the  said  canal  company  therein ; 
and  the  said  railway  company  were  to  be  subject  to,  and  to  perform 
and  conform  to,  ail  conditions,  directions,  duties,  liabilities,  and  re- 
strictions to  which  the  said  canal  company  were  subject  or  liable 
under  any  act  of  parliament;  and  by  sect  2^  it  was  enacted,  that  the 
said  railway  company  should  from  time  to  time,  and  at  all  times 
after  the  passing  of  the  now  stating  act|  keep  and  maintain  the  said 
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canal,  and  every  part  thereof,  and  all  the  works  thereto  belongingi 
well  and  sufficiently  repaired,  dredged,  cleaned,  scoured,  and  in  good 
order  and  condition,  and  preserve  the  supplies  of  water  to  the  same,  so 
that  the  same  canal,  and  every  part  thereof,  might  be  at  all  times 
kept  open  and  navigable  for  the  use  of  all  persons  desirous  to  use  and 
navigate  the  same.  By  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Act,  1849,  the  said  railway  company  was  dissolved,  and  a 
new  one  was  incorporated  by  the  same  name,  and  all  the  property, 
powers,  and  liabilities  of  the  former  companv  were  vested  in  the 
newly-formed  company,  which  was  to  be  considered  identical  in  these 
respects  with  the  dissolved  company. 

The  portion  of  the  canal  about  which  there  was  now  question  con- 
sisted of  a  lock,  and  a  part  of  the  canal  at  the  north-east  end  of  it, 
which  the  bill  stated  was  widened  to  a  considerable  extent  beyond 
the  average  width  of  the  canal,  so  as  to  form  a  place  for  boats  to  turn, 
lie,  and  pass,  according  to  the  powers  in  that  behalf  contained  in  the 
said  first-mentioned  act  In  lo02  the  company  sold  pait  of  the  piece, 
of  land  in  the  angle  between  the  canal  and  the  wider  part,  and  abut- 
ting upon  the  side  of  the  said  widened  part,  and  the  same  was  con- 
veyed to  the  owners  of  the  adjoining  land,  with  all  easements  and 
advantages  belonging  thereto,  reserving  a  certain  rent  The  said 
land,  bv  divers  mesne  conveyances,  and  ultimately  by  certain  inden- 
tures, dated  the  26th  and  37th  October,  1821,  was  conveyed  to  G. 
Lowe  in  fee,  and  in  this  last  conveyance  it  was  described  as  bounded 
on  the  northerly  side  by  the  Ashton  Caned.  Lowe  built  a  factory  on 
tiie  land  so  conveyed.  By  certain  other  mesne  conveyances,  and 
ultimately  by  indentures  of  lease  and  release,  dated  respecuvely  the  1st 
and  2d  February,  1837,  the  said  land,  buildings,  ana  hereditaments 
were  conveyed  to  the  present  plaintiff  in  fee. 

In  course  of  time  a  portion  of  the  said  wide  part  became  filled  up, 
adjoining  the  plaintiff's  land,  and  the  plaintiff  agreed  to  purchase  this 
part,  so  as  to  secure  a  water  frontage ;  and  by  an  indenture,  dated 
the  16th  May,  1840,  to  which  the  company  were  party,  and  whicl^ 
was  executed  by  their  common  seal,  the  company  conveyed,  it  to  the 
plaintiff  in  fee,  and  the  deed  described  the  land  conveyed  thereby  as 
being  bounded  on  one  side  by  the  canal.  The  bill  then  stated,  that 
after  the  execution  of  the  last-mentioned  indenture,  the  plaintiff  built 
another  factory  on  the  land,  up  to  the  extremity  of  it,  and  abutting 
upon  the  said  widened  part  of  the  canal :  that  it  was  important  to 
the  plaintiff's  business  to  have  a  water  frontage :  that  in  the  Whitsun 
week  of  1850  the  defendant  Mr.  Bowler  commenced  building  a  wall 
across  the  vddened  part,  so  as  to  reduce  the  width  of  the  canal  there 
to  the  average  width  in  other  places ;  the  plaintiff  thereupon  gave 
notice  to  Mr.  Bowler  to  desist  fix>m  building  such  wall.  The  bill  then 
stated  a  conespondence  between  the  solicitor  of  the  plaintiff  and  of 
the  company,  the  result  of  which  was  an  agreement  by  the  company 
to  leave  a  branch  canal  one  boat  in  width  adjoining  the  plaintiff's 
mill :  that  in  Whitsun  week  in  the  present  year  the  wall  was  con- 
tinued completely  up  to  the  plaintifi^s  premises,  without  leaving  a 
branch,  according  to  the  agreement,  and  that  the  effect  was,  that  no 
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water  now  flowed  into  the  wide  part,  and  that  workmen  liad  proceeded 
to  fill  it  up,  and  that  the  defendants  intended  to  continue  the  wail, 
*  without  making  any  branch  canal. 

The  bill  prayed  that  the  said  defendants,  their  workmen,  servants, 
and  agents,  might  be  restrained  by  injunction  from  excluding  the 
water  of  the  said  canal  from  flowing  into  the  wide  part  of  the  said 
canal  at  the  north*east  of  the  plaintifi^s  said  property,  as  it  did  before 
Whitsuntide,  1850,  or  from  permitting  the  same  to  continue  so 
excluded,  and  from  filling  in  the  said  portion  of  the  said  canal,  or  any 
part  thereof;  or  from  continuing,  or  permitting  to  remain,  the  said 
wall,  or  the  materials  already  thrown  into  the  canal;  or  erecting,  or 
permitting  to  remain,  any  walls,  operations,  or  works  whereby  the 
water  might  be  prevented  from  running  and  flowing  into  the  said 
wide  part  of  the  said  canal,  as  it  did  before  Whitsuntide,  1850,  or 
whereby  the  water  access  over  the  said  canal  to  the  said  north-east 
frontage  of  the  plaintifTs  said  property  might  be  .obstructed  or  preju- 
dicially affected;  and  for  further  relief.  The  notice  of  motion  was 
for  an  injunction  in  the  terms  of  the  prayer,  until  answer  or  further 
order.  The  plaintiff  filed  an  affidavit  supporting  the  statements  in 
the  bill,  and  stating  that  circumstances  would  probably  arise  to  reader 
the  part  now  to  be  filled  up  useful  to  him  as  a  water  frontage. 
Numerous  other  affidavits  were  filed  on  both  sides ;  and  there  was  a 
conffict  of  evidence  as  to  the  wide  part  having  ever  been  part  of  the 
canal,  properly  so  called. 

Bacon  and  X  V.  Prior^  for  the  plaintiff,  contended  that  this  was  a 
part  of  the  canal  which  the  company  were  bound,  by  the  acts  referred 
to,  to  keep  open.  They  cited  Blakemore  v.  Tke  Glamorganshire  Canal 
Company^  6  Tyr.  611. 

Malinsj  for  the  defendants,  said  that  the  plaintiff  did  not  allege  that 
he  had  sustained  any  injury  in  fact,  but  only  that  circumstances 
would  probably  arise  in  which  the  acts  complained  of  would  become 
an  injury.  Such  an  allegation  could  not  authorize  the  extraordinary 
interference  of  this  court  by  a^  injunction  to  prevent  so  doubtful  an 
injury. 

O.  L.  Russell  (with  Matins)  said  that  the  injunction  asked  was  in 
part  to  compel  the  company  to  undo  what  the  plaintiff  himself  alleged 
was  coinpletely  done.  This  was  beyond  the  jurisdiction  of  the  court. 
The  plaintiff  md  not  put  his  case  higher  than  this,  that  damage  might 
probably  arise.  Such  a  statement  could  not  entitle  him  to  an  injunc- 
tion in  any  case. 

[Sir  J.  Parker,  V.  C.  The  only  question  is,  whether  the  act  is 
wrongful ;  we  have  not  got  further  than  that] 

Your  honor  will  leave  him  to  try  that  question  at  law. 

[Sir  J.  Parker,  V.  C.  You  require  the  plaintiff  to  prove  his  title, 
will  you  undertake  to  undo  what  has  been  done,  if  the  action  goes 
against  you  ?] 
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Malins  refused  to  give  such  undertaking. 

Bacofiy  in  reply. 

Sir  J.  Parker^  V.  C.  I  think  that  the  plaintiff  is  entitled  to  an 
injunction  to  restrain  the  further  prosecution  of  the  works  complained 
of.  He  has,  it  appears,  a  mill  abutting  on  the  water  concerning 
which  there  is  this  dispute,  whether  it  is  part  of  the  canal  or  not. 
The  defendants  assert  a  right  to  dam  up  this.  If  the  water  be  part 
of  the  canal,  they  have  no  right  to  do  so,  or  the  right  is  so  doubtful 
that  the  defendants  ought  to  be  restrained  from  filling  it  up  unlil  the 
right  has  been  decided  by  proceedings  at  law.  The  plaintiff  should 
bring  an  action  on  the  case  to  try  the  right  The  defendants  decline 
to  give  an  undertaking  to  restore  matters  to  their  former  state.  I 
think  that  the  plaintiff,  undertaking  to  bring  such  an  action,  is  enti* 
tied  to  an  injunction  to  restrain  the  defendants  from  doing  more  tiian 
is  already  done.    I  cannot  make  them  undo  any  thing  actually  done. 

After  some  conversation,  it  was  agreed  that  the  defendants  should 
give  an  undertaking  not  to  proceed  with  the  works  ahready  begun,  or 
in  any  way  to  alter  the  present  condition  of  the  plot  in  question ;  the 
plaintiff  undertaking  to  commence,  and  at  the  next  Liverpool  assizes 
to  try,  such  action  as  he  might  be  advised,  against  the  company,  who 
were  to  admit  that  they  had  done  the  act  complained  of;  and  the 
motion  was  ordered  to  stand  ov^. 


Gore  v.  Harris.^ 

KoTember  8  and  14,  1851. 

Evidence  "^  Demurrer  by  Witness  to  Interrogatory^  on  the  Ground 

of  Privilege. 

The  rale  of  priyilege  protecting  confidential  commnnications  does  not  extend  to  oommnniear 
tions  between  the  eoliciton  of  opposite  parties. 

A  bill  was  filed  to  set  aside  a  deed,  on  the  ground  of  alteradona  having  been  improperty 
made  in  it  after  execution.  A  defendant  examined  the  solicitor  of  a  pkintiff  as  a  witness 
to  prove  communications  between  them,  showing  that  the  solicitor  was  aware  of  the 
alteration  in  the  deed.  To  the  interrogatory  on  this  point  the  witness  demurred,  because 
he  alleged  that  it  inquired  about  matters  only  known  to  him  as  solicitor  for  the  plain- 
tiff:— 

Held  J  that  this  could  not  protect  him  from  the  necessity  of  disclosing  his  commuiications 
with  the  defendant. 

This  was  a  demurrer  to  an  interrogatory  on  the  part  of  Sanders,  a 
defendant,  by  the  witness,  on  the  ground  of  privilege.  The  interroga- 
tory was  in  these  words :  —  "  Look  upon  the  paper  writing  produced 
and  shown  to  you  at  this  the  time  of  your  exammation,  marked  with 

^  15  Jur.  1168 ;  21  Law  J.  Bep.  (n.  s.)  Chanc.  10. 
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the  letter  Z,  and  purporting  to  be  a  draft  assignment  from  the  above- 
named  defendant  W.  Sanders  to  the  Rev.  Charles  Oore,  therein 
described,  and  the  above-named  John  Bowser  and  others.  Did  or  did 
not  the  said  W.  Sanders,  at  any  time,  and  when,  call  npon  yon  as  to 
making  out  a  statement  of  accounts  between  himself  and  the  said 
Bev.  Charles  Gore,  in  the  pleadings  of  these' causes  named;  did  or 
did  not  the  said  W.  Sanders,  on  that  or  on  what  other  occasion,  leave 
the  said  produced  paper  writing  with  you,  or  with  the  firm  of  Messrs* 
Ooode,  in  the  pleadings  of  these  causes  named ;  did  you  at  any  time 
afterwards,  and  at  what  time  first,  inform  the  said  W.  Sanders  that 
the  said  paper  writing  was  not  a  perfect  copy  of  ihe  indenture,  dated 
the  20th  day  of  April,  1841,  in  tne  pleadings  in  these  causes  men* 
tioned ;  whether  or  not  did  you  then  produce  a  copy  of  the  said  last- 
mentioned  indenture,  and  did  you  or  did  you  not  then,  or  when  else, 
oopy  from  the  said  copy  of  indenture,  or  insert  in  the  produced  paper 
writing  marked  Z,  any  wcwds?  Look  upon  the  words,  ^the  costs 
hereinbefore  mentioned  to  be  due  to  the  said  John  Harris,'  now  ap- 
pearing to  be  inserted,  among  others,  at  or  opposite  p.  8  of  the  said 
produ^  paper  writing,  and  state  of  whose  handwriting  are  the  said 
words,  and  when  or  about  what  time  were  the  said  wcnrds  inserted  in 
the  said  produced  paper  writing;  did  you  or  did  you  not  npon  that 
occasion  deliver  or  return  the  said  produced  paper  writing  marked  Z, 
to  the  said  defendant  Wp  Sanders,  with  the  said  words  inserted 
therein  ?"  The  witness  demurred  to  answer,  and  for  cause  of  demur- 
rer said,  that  the  interrogatory  inquired  respecting  matters  about 
which  he  had  only  obtained  information  by  means  of  confidential 
communications  made  to  him  by  or  in  the  course  of  his  agency  for 
his  client,  the  Rev.  Charles  ^Oore,  during  the  period  that  he  was  so 
acting  for  him  in  this  cause  in  his  capacity  as  a  solicitor. 

It  appeared  that  the  original  bill  was  filed  to  obtain  an  account  of 
certain  property  which  had  been  assigned  by  the  defendant  Sanders  to 
the  Rev.  Charles  Gore,  of  whom  the  present  plaintiffs  were  the  execu- 
tors, for  the  benefit  of  creditors,  and  to  have  the  judgment  of  the  court 
on  the  construction  of  the  deed  of  assignment,  being  the  deed  men- 
tioned in  the  interrogatory.  After  publication  had  passed  in  the  origi- 
nal suit,  it  was  discovered  that  the  executed  deed  contained  a  clause 
not  contained  in  the  copy  which  had  been  furnished  by  the  defendant 
Sandtts  to  the  plaintii&  in  that  suit,  and  according  to  which  copy  the 
plaintiffs  had  mimed  their  original  bilL  A  supplemental  bill  was 
thereupon  filed  to  make  Harris,  who  claimed,  under  the  omitted  clause 
in  the  deed,  nearly  the  whole  of  the  trust  funds  for  costs,  a  defendant 
in  the  suit,  and  to  compel  him  to  account  for  the  moneys  received  by 
him ;  and  the  supplemental  bill  also  sought  to  rescind  the  deed,  on 
the  ground  that  the  insertion  of  the  clause  in  question  had  not  been 
authorized  bv  the  Rev.  Charles  Gof e,  who  had  died  on  the  day  of  the 
date  of  the  <jeed  of  assignment  The  defence  was,  that  the  plaintiffs 
knew  of  the  interlineation  before  publication  passed  in  the  original 
suit,  and  proof  of  this  was  sought  to  be  obtsiined  by  discovery  of 
what  occurred  at  an  interview  between  the  defendant  Sanders,  and 
Goode,  the  solicitor  of  the  plaintiffs ;  the  defendants  trying  by  the 
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above  interrogatory  to  prove  that  Goode  on  that  occasion  pointed  oat 
that  a  copy  of  the  deed  belonging  to  Sanders  was  imperf^  and  per- 
fected it  by  adding  in  pencil  the  clause  in  question. 

Swanstan  and  Moxouy  for  the  demurrer,  contended,  that  if  Gbode 
ever  inserted  the  clause,  he  must  have  done  so  in  his  character  of  con- 
fidential solicitor,  and  it  was  therefore  protected  by  the  rule  laid  down 
in  Oreenongh  v.  Oaskelly  1  My.  &  K.  102,  where  Lord  Brougham,  C, 
speaking  of  counsel  or  solicitors,  said,  ^  If,  touching  matters  that  come 
within  the  ordinary  scope  of  professional  employment,  they  receive  a 
communication  in  their  professional  capacity,  either  from  a  client,  or 
on  his  account,  and  for  his  benefit,  in  the  transaction  of  his  business ; 
or,  which  amounts  to  the  same  thing,  if  they  commit  to  paperj  in  the 
course  of  their  employment  on  his  behalf,  matters  which  they  know 
only  through  their  professional  relation  to  the  dient,  they  are  not  only 
justified  in  withholding  such  matters,  but  bound  to  withhold  them, 
and  will  not  be  compelled  to  dbclose  the  information  or  produce  the 
papers  in  any  court  of  law  or  equity,  either  as  party  or  as  witness." 
If  Goode  ever  did  insert  this  clause,  he  must  have  done  so  in  his 
character  of  confidential  solicitor  to  the  plaintifTs. 

Wigram  and  Shapter^  contra.  This  is  our  document,  with  their 
pencil  interpolation.  The  rule  is  confied  to  communications  between 
a  solicitor  and  his  own  client ;  it  does  not  extend  to  communications 
between  solicitors  of  adverse  parties,  or  between  one  party  and  the 
solicitor  of  his  opponent  [They  quoted  fi-om  the  judgment  in  Des^ 
borough  V.  Rawlins^  3  My.  &  C.  520,  where,  the  communication 
sought  to  be  protected  having  passed  between  the  agents  of  two  com- 
panies, adverse  parties,  Lord  Cottenhara,  C,  said,  this  ^  was  a  com- 
munication from  an  adverse  party,"  and  "was  not  within  the  mischief 
which  "  the  rule  as  to  privileged  communications  "  is  intended  to  guard 
against,  and  therefore  not  within  the  rule."  They  also  cited  Spenclep 
V.  Schulenburgh,  7  East,  357,  and  Parkhurst  v.  Lowten^  2  Swanst.  19^ 
and  in  particular  Lord  Eldon's  words  in  p.  216.] 

Swanstony  in  reply. 

Sir  J.  Parker,  V.  C.  In  this  case  the  defendant  Sanders  proposed 
to  examine  Groode  as  a  witness.  Groode  is  a  solicitor,  and  he  was 
concerned  in  that  character  for  the  plaintifis'  testator.  Goode  demurs 
to  answer  the  interrogatory,  on  the  ^ound  that  it  relates  to  matters 
about  which  he  had  only  obtained  information  by  means  of  his  agency 
for  his  client  during  the  time  that  he  was  acting  for  him  in  his  capa- 
city as  a  solicitor.  One  of  the  objects  of  the  suit  is  to  set  aside  a  cer- 
tain deed  on  the  ground  of  fraud,  alleging  that  a  material  clause  con- 
tained in  that  deed  was  not  communicated  to  the  plaintiffs  until  a 
recent  period.  The  defendant  Sanders  alleges  that  the  clause  was 
known  to  the  plaintiffs  much  earlier,  and  that  at  an  interview  the 
latter  produced  to  Sanders  a  copy  of  the  deed.  By  the  interrogatory, 
to  which  Goode  demurs,  Sanders  proposes  to  examine  him  as  to  what 
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took  place  at  that  interview.  I  cannot  doubt  that  (3oode  is  boond  to 
answer  this  interrogatory*  In  the  transaction  in  question  in  the  case, 
a  plaintiff  employs  his  solictor,  and  as  his  agent,  to  communicate 
with  the  opposite  party.  I  do  not  see  how  that  communication  can 
be  regarded  as  either  privileged  or  confidential,  and  I  think  that  the 
solicitor  must  be  examined  to  state  what  the  communication  really 
was.  Everybody  knows  that  it  is  the  eveiy-day  practice  that  com* 
munications  of  this  nature  pass  between  the  solicitors  of  the  opposite 
parties,  and  that  orders  are  often  made  for  production  of  letters  that 
pass  between  the  solicitors  and  parties  on  the  opposite  side. 

JDemurrer  overruled.^ 


Be  The  Joint-stock  Companies  Winding-up  Acts,  1848  and  1849; 
Be  The  Pennant  and  Craigwen  Consolidated  Lead  Mining 
Company.^ 

December  10,  II,  and  15,  1851. 

Petition  for  Winding^p  Order  ^~  Company  within  ike  Acts. 

Two  mining  companies  agreed  to  amalgamate  opon  certain  terms,  on^  of  wiiidi  was,  liiat 
one  oomnanj  enonld  pay  to  the  odier  1600/^  and  shoold  also  proride  woiking  materials 
of  the  Talne  of  1600{.  tor  the  mines  of  the  other.  This  agreement  was  afterwards  modified 
by  a  new  agreement,  which  provided  for  the  security  by  promissory  notes  of  the  debts 
due  from  one  company  to  the  other.  These  promissory  notes  were  not  given,  and  there 
was  a  conflict  of  OTidence  as  to  whether  the  debt  from  one  company  to  the  other  was  ever  in 
fact  paid ;  but  the  amalgamated  company  carried  on  business,  and  made  calls,  which  were 
partly  paid.  No  profits  were  obtained  from  the  mines,  and  at  a  meeting  in  September  last 
It  was  proposed  that  the  company  should  be  wound  up.  This  was  approved  by  the  m»> 
jority  of  sfaareholdeiB  present,  but  negatived  on  the  votes  being  taken,  because  one  of  the 
dissentients  voted  in  respect  of  about  1700  shares.  The  company  then  ceased  to  carry  on 
business,  and  actions  were  brought  against  some  of  the  directors  in  respect  of  ^e  oompa- 
nv's  debts.  Of  these  actions  due  notice  was  given  to  the  company,  bnt  they  did  not  pro- 
vide for  them  in  any  way.  The  landlord  of  one  of  the  mines  had  also  proceeded  to  re- 
cover the  rent.    On  a  petition  for  a  winding-up  order  being  presented :  — 

Bdi^  that  these  circumstances  brought  the  case  within  the  Winding-up  Acts ;  and  the  order 
was  made  accordingly. 

A  PETITION  was  presented  in  this  case  for  an  order  to  dissolve  and 
wind  up  the  Pennant  and  Craigwen  Consolidated  Lead  Mining  Com- 
pany, under  the  above-mentioned  statutes.  In  1848  two  mining  com- 
pames,  called  respectively  **  The  Pennant  Company  ^  and  "  The 
Craigwen  Company,"  entered  into  an  agreement  for  an  amalgama- 
tion, and  the  terms  of  that  agreement  were,  that  the  Pennant  share- 
holders should  take  1600  shares  of  2L  each  in  the  Craigwen  Company, 
to  make  that  company's  shares  4000  in  number  of  21  each,  or  8000^1, 
for  which  capital  the  Craigwen  Company  agreed  to  amalgamate. 

^  The  case  will  be  foond  reported  on  another  point,  20  Law  J.  Bep.  (it.  s.)  Chanc. 
T4 ;  s.  a  1  Eng.  Bep.  184. 
•15  Jar.  1192. 
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The  two  companies  were  to  participate  mutually  in  their  respective 
profits,  and  to  possess  an  interest  in  one  anothei^s  works,  machineryi 
and  property,  in  proportion  to  the  shares  held  by  them,  as  an  amal- 
gamated company  of  8000  shares ;  and  the  Pennant  Company  agreed 
to  pay  to  the  Craigwen  Company  the  sum  of  16002.,  dOO/.  thereof 
forthwith,  and  1000/.  more  at  a  month's  notice,  for  which  the  Cr^g^ 
wen  shareholders  undertook  to  complete  the  lease  of  the  Craigwea 
mine  then  agreed  for,  and  to  provide  working  machinery  for  the 
same ;  and  the  Pennant  Company  further  agreed  to  provide  working 
capital  for  the  amalgamated  company  as  might  be  required,  without 
calling  upon  the  Craigwen  shareholders,  untu  a  further  sum  of  16O0L 
was  paid ;  such  two  sums  of  1600/L  to  be  represented  b^  1600  shares 
of  2L  each  in  the  Craigwen  Company.  Both  the  said  companies 
were  to  pay  their  respective  debts  and  liabilities  up  to  that  day,  and 
the  amalgamated  company  -was  to  be  conducted  on  the  cost-book 
principle.  The  sum  of  600<1  was  afterwards  paid  by  the  Pennant 
Company  to  the  Craigwen  Company,  but  the  sum  of  1000 Jl  agreed 
to  be  paid  by  them  was  not  paid,  notwithstanding  several  notices 
had  been  given  to  the  directors  of  the  Pennant  Company  requiring 
payment  thereof.  The  Pennant  Company,  moreover,  neglected  to 
provide  working  capital  for  the  amalgamated  company.  Sy  articles 
of  agreement,  (mted  in  1849,  the  previous  agreement  was  modified, 
by  provisions  that  the  said  sum  of  WOOL  so  agreed  to  be  paid  should 
be  forthwith  secured  by  the  promissory  note  of  the  directors  of  the 
Pennant  Company,  as  therein  mentioned,  and  that  the  Pennant 
Company  should  also  give  a  promissory  note  for  5002.  to  John  Bird, 
the  ground  landlord  of  the  Craigwen  mine,  and  a  promis8C»ry  note  for 
a  similar  sum  on  account  of  the  machinery  of  the  Craigwen  mine, 
instead  of  providing  working  capital  of  the  value  of  16002.,  as  stipu^ 
lated  in  the  former  articles  of  agreement ;  and  the  Craigwen  Com* 
pany  were  to  contribute,  pari  pctssUy  to  all  calls  on  account  of  the 
amalgamated  company.     The  Pennant  Company  di4  not  give  such 

Promissory  notes  as  were  mentioned  in  the  last  stated  agreement 
^he  amalgamated  company  afterwards  made  six  calls  upon  the 
shareholders  thereof,  and  received  about  48602.  in  respect  of  such  callsy 
and  out  of  that  money  the  above-mentioned  liabiuties  of  the  Pen- 
nant Company,  under  the  agreement,  were  partiy  discharged.  Many 
of  the  calls  were  not  paid  up,  and  some  were  paid  by  the  sharehold- 
ers who  opposed  this  petition,  by  bills  and  promissory  notes,  which 
were  dishonored.  There  was  a  conflict  of  evidence  as  to  whether  the 
sum  agreed  to  be  paid  by  the  Pennant  to  the  Craigwen  Company  was 
ever  in  fact  paid.  The  project  not  being  successful,  and  no  profits 
having  been  received  from  the  mines,  it  was  proposed,  at  a  meeting 
held  on  the  26th  September,  1851,  that  the  company  should  be 
wound  up,  but  a  majority  of  shareholders  voted  against  such  pro- 
posal on  that  occasion.  The  petitioners  stated  that  the  majority  of 
persons  present  were  in  favor  of  the  winding  up  of  the  company,  but 
the  majority  of  votes  was  against  it,  occasioned  by  the  circumstance 
that  Mr.  John  Bush,  the  auditor  of  the  company,  held  proxies,  which 
together  with  his  own  votes,  represented  about  1700  shares.    This 
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Mr.  Bush,  and  his  brother,  Mr.  Alfred  Bush,  who  was  a  director  of 
the  company,  were  the  principal  opponents  to  the  present  petition. 
They  represented  that  the  company  was  solvent,  which  the  petition- 
ers denied.  The  company  hsid  ceased  to  carry  on  business  since 
September,  1851,  and  the  lessor  had  taken  proceedings  to  recover  an 
arrear  of  rent.  Several  actions,  moreover,  had  been  brought  against 
the  petitioners  for  the  company's  debts,  in  one  of  which  a  judge's 
order  had  been  obtained.  Notice  of  these  actions  had  been  given  to 
the  company  by  the  petitioners  more  than  ten  days  before  presenting 
this  petition,  but  no  step  had  been  taken  by  the  company  in  conse- 
quence, either  to  pay,  secure,  or  compound  the  debts,  or  to  indemnify 
the  petitioners.  There  were  no  assets  of  the  company  to  meet  the 
demands  upon  them. 

Daniel  and  Roxburgh^  for  the  petition,  submitted  that  this  was  a 
case  within  the  acts,  and  that  the  winding-up  order  ought  to  be 
made. 

W.  Morris  and  H.  Stevens^  for  different  shareholders,  also  support* 
ed  the  petition. 

Malins  and  X  V.  Prior^  for  the  respondents,  objected  that  there  was, 
in  fact,  no  consolidated  company  to  wind  up,  for  the  conditions  of 
the  agreement  for  the  consolidation  had  not  been  fulfilled,  the  Pen- 
nant Company  not  having  paid  to  the  Craigwen  Company  the  sum, 
payment  of  which  was  a  condition  precedent  of  the  amaJgamation. 
Then  the  court  would  not  make  the  act  of  parliament  a  screen  for 
shareholders  who  had  misconducted  themselves.  Here  the  Pennant 
Company  were  indebted  to  a  large  amount  to  the  Craigwen  Com* 
pany  by  the  terms  of  the  agreement  Those  debts  were  still  unpaid, 
and  this  was,  in  fact,  an  attempt  to  escape  the  payment  of  those 
debts,  to  apply  ithe  funds  of  the  joint  company  to  discharge  liabilities 
which  the  Pennant  Company  alone  ivere  bound  to  pay.  It  was  said 
that  the  company  had  ceased  to  carry  on  business ;  but  it  was  not  com- 
petent to  the  directors  to  stop  the  concern,  and  then  come  to  the  court 
and  allege  that  as  a  reason  for  having  the  company  wound  up.  It 
might  be  that  the  company,  having  got  over  the  preliminary  ex- 
penses, were  now  in  a  position  to  carry  on  their  works  so  as  to  re- 
munerate themselves.  There  should,  at  any  rate,  be  a  previous  re- 
ference to  the  Master,  to  inquire  as  to  the  expediency  of  making  a 
winding-up  order. 

Daniel^  in  reply.  This  is  clearly  the  consolidated  company;  the 
cost-book,  as  well  as  the  affidavits,  are  evidence  of  that  fact 

[Sir  J.  Parker,  V.  C.  It  appears  to  have  entered  into  contracts, 
made  calls,  and  carried  on  business  as  the  amalgamated  company.] 

That  is  so.  The  circumstances  of  this  case  are  such  as  to  justify 
an  immediate  order.  Calls  have  been  made  to  a  large  amount, 
which  are  stiU  impaid.  There  is  no  suggestion  that  the  mines  have 
yielded  any  profit     Debts  are  due,  for  which  actions  have  been 
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brought  against  members,  and  the  company^  notwithstanding  notice, 
has  neglected  to  provide  for  them.  Then,  as  to  the  debt  afieged  to 
be  dae  from  the  Pennant  Company,  there  is  a  dispute  about  that; 
the  petitioners  affirm  that  it  has  been  paid. 

[Sir  J.  Parker,  V.  C.  I  understand  that  the  1500/.  agreed  to  be 
paid  by  the  contract  of  1849  was  over  and  above  the  calls.  I  do  not 
see  how  the  calls  paid  by  both  classes  of  shareholders  can  be  applied 
to  satisfy  the  liabilities  of  the  directors  of  the  Pennant  Company, 
under  the  agreement  of  1849.J 

We  say  that  these  liabilities  have  been  properly  discharged,  and 
that,  in  truth,  the  Craigwen  Company  is  now  indebted  to  the  Pen- 
nant Company. 

December  15.  Sir  J.  Parker,  V.  C,  said,  The  petition  in  this 
matter  was  presented  by  three  gentlemen,  who  describe  themselves 
as  directors  of  the  Pennant  and  Craigwen  Consolidated  Lead  Mining 
Company,  and  it  prays  the  dissolution  and  winding  up  of  that  com- 
pany under  the  acts  of  1848  and  1849.  It  is  not  disputed  that  the 
company  has  cecised  to  carry  on  business,  except  for  the  purpose  of 
winding  up  its  affairs.  It  appears  that  actions  have  been  commenced 
against  the  three  petitioners  and  other  persons,  as  defendants,  and 
that  notices  of  these  actions  have  been  given  to  the  company  by  the 
petitioners,  in  conformity  with  the  provisions  of  the  Winding-up 
Acts,  and  that  the  company  have  not  provided  for  the  amount  of  the 
claims  in  those  actions,  and  therefore  it  is  clear  that  this  is,  primA 
facie^  a  case  within  the  provisions  of  the  acts.  The  circumstietnces 
appear  to  be  these :  Before  the  year  1848  there  were  two  companies 
existing,  viz.  the  Pennant  Company  and  the  Craigwen  Company. 
The  present  company  was  formed  in  1848  by  the  consolidation  of 
these  two  companies.  Calls  have  been  made  since  the  consolidation 
to  a  large  amount,  and  many  still  remain  unpaid.  A  considerable 
amount  of  debt  is  due  from  the  company ;  one  side  say  15002.,  the 
other  2300/.  All  the  money  received  appears  to  have  been  expended. 
There  is,  in  addition,  a  very  considerable  outlay  by  the  two  compa- 
nies before  the  consolidation.  It  appears  that  no  dividends  have 
been  made ;  and  not  only  it  is  not  alleged  that  there  has  been  any 

Erofit  from  working  the  mines,  but  it  seems  that  scarcely  any  thing 
as  been  received  mm  the  mines  at  all.  The  working  seems  to  have 
continued  down  to  August  last,  but  it  has  not  been  alleged  that  the 
mines  were  valuable,  or  capable  of  being  profitably  worked.     It  ap- 

?ears  that  the  landlord  has  instituted  proceedings  for  the  rent  due. 
%ere  are  also  actions  against  the  petitioners  and  certain  of  the 
shareholders.  It  is  not  alleged  that  there  are  any  assets  of  the  com- 
pany to  meet  these  demands  upon  them.  Li  addition  to  this,  there 
appear  to  be  dissensions  among  the  members  of  the  company.  It  is 
also  said  that  there  are  shareholders  to  a  considerable  amount  who 
have  not  paid  the  claims  upon  them ;  there  is,  therefore,  no  doubt 
that  this  is  a  probable  case  for  an  order  to  wind  up  the  company. 
What  are  the  objections  to  this  ?  There  are  two  parties  who  oppose 
it,  Mr.  Alfred  Bush,  a  director  of  the  company,  and  Mr.  John  Bush, 
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who  are  both  possessed  of  a  large  number  of  shares,  the  origin  of  their 
interest  being,  that  they  were  interested  in  the  Craigwen  Company 
before  the  amalgamation. 

Two  points  were  made  by  them ;  first,  that  there  is  no  consolidated 
company,  the  consolidation  depending  upon  the  fulfilment  by  the 
Pennant  Company  of  certain  conditions  contained,  or  expressed  to  be 
contained,  in  the  terms  of  the  agreement  of  consolidation.  Looking 
at  this  agreement,  I  do  not  find  that  to  be  the  case  at  all ;  the  state 
of  the  case  seems  to  be,  that  the  consolidated  company  has  carried 
on  business,  and  has  acted  entirely  as  a  consolidated  company, — 
debts  having  been  incuired,  calls  having  been  made,  money  having 
been  expended,  and  actions  brought  against  the  shareholders  in  con- 
sequence of  the  liabilities  and  engagements  of  the  consolidated  com- 
Eany.  All  that  appears  upon  the  subject  in  the  agreement  for  conso* 
dation  is,  that,  as  a  security  for  the  performance  of  it,  the  Messrs. 
Bush  were  to  retain  certain  instruments  belonging  to  the  mines  of  the 
Craigwen  Company,  until  the  conditions  were  fulfilled.  That  does 
not  interfere  with  the  entire  formation  of  the  consolidated  company ; 
and  any  equities  to  which  the  Messrs.  Bush  or  the  Craigwen  Com- 
pany may  be  entitied,  it  would,  of  course,  be  open  to  them  to  assert 
on  the  final  adjusting  of  the  affairs  of  this  company.  The  second 
point  made  was,  that,  the  petitioners  being  directors  of  the  companyi 
there  had  been  a  misapplication  of  the  funds  of  the  company  by  the 
petitioners  themselves,  and  that  the  present  state  of  things  was  occa- 
sioned by  the  default  of  the  petitioners ;  and,  therefore,  at  this  in- 
stance, an  order  for  winding  up  could  not  be  made.  I  have  read  the 
affidavits,  and  I  find  that  on  this  point  there  is  great  perplexity  and 
confusion ;  but  I  do  not  find  in  them  a  clear  charge  against  the  peti^- 
tioners  of  such  default  as  to  disentitie  them  to  come  here  to  petition 
for  a  winding-up  order.  There  may  have  been  misapplication  of  the 
funds,  possibly  there  has  been ;  there  is  no  charge  that  it  was  caused 
by  the  petitioners  in  such  manner  as  to  disentitie  them  to  come  ia 
person,  for  an  order  to  wind  up  the  Company.  I  therefore  do  not  see 
any  reason  to  entitie  the  Messrs.  Bush  to  raise  these  objections* 
Then  it  was  said  there  must  be  merely  a  preliminary  reference  to  the 
Master.  I  do  not  see  that  there  would  be  any  advantage  in  such  re- 
ference. The  only  reference  that  could  be  made  would  be,  that  the 
Master  should  consider  the  necessity  and  expediency  of  winding  up 
the  company's  affairs.  The  first  objection  was  merely  to  entertain- 
ing a  petition  hy  these  parties  at  all.  And  then  it  is  said,  if  the  peti- 
tion be  entertained  at  all,  there  is  enough  to  show  that  it  is  not  a 
case  in  which  it  is  both  necessary  and  expedient  to  make  the  order. 
I  think  that  here  it  is  for  the  benefit  of  the  general  body  of  the  share- 
holders in  the  company  that  the  case  should  be  dealt  with  under  these 
acts.    I  therefore  shall  make  the  order  as  prayed 
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December  1, 1851. 

Copyright — Ihjtmction 

In  1844  the  plaintiff  purchased  the  English  copyright  of  some  mnsical  compositions  bj  Men* 
delsohn.  In  Angnst  of  that  year  the  plaintiff  published  tliis  mosic  in  England,  and  it  was 
published  simultaneously  in  Berlin.  In  1849,  there  being  then  conflicting  decisions  on  the 
question  of  foreign  copyright  in  England,  the  defendant  published  the  said  music  on  his 
own  account.  The  plaintiff  thereupon  gave  the  defendant  notice  to  desist  ^m  such  publi- 
cation, or  that  he  would  take  legal  proceedings  against  him.  The  defendant  paid  no  re- 
gard to  such  notice.  The  plaintiff  aelayed  to  proceed  against  him.  In  May,  1851,  the  Ap- 
peal Court  of  the  Exchequer  Chamber  oecided  in  fayor  of  the  foreign  copjrnght  The  plain- 
tiff thereupon  gaye  another  notice  to  the  defendant  to  desist,  and,  upon  his  disregarding  it, 
filed  this  bill  for  an  injunction.  On  motion  the  injunction  was  granted,  and  the  plaint^ 
was  put  on  tenns  to  bring  an  action  to  try  his  right,  if  the  defendant  required  him. 

This  was  a  special  motion  for  an  injunction  to  restrain  the  defend- 
ant from  selling  that  portion  of  No.  Ill  of  the  '<  Pianista "  which 
contained  three  piano  forte  solos  from  Mendelsohn's  ori^al  compo- 
sition of  music  to  Shaksp^are's  ^  Midsummer  Night's  Dream,"  called 
respectively  the  "  Scherzo,"  the  "  Notturno,"  and  the  "  Wedding 
March : "  and  also  from  printing  any  further  copies  of  the  said  No. 
Ill  of  the  '^  Pianista,"  which  should  contain  the  said  pieces,  or  any  of 
them ;  and  also  from  printing,  publishing,  or  selling  any  portion  of 
the  said  work  or  composition  of  music  to  Shakspeare's  '^  Midsummer 
Night's  Dream,"  composed  and  arranged  by  Mendelsohn,  except  the 
overture  thereof.  It  appeared  that  in  February,  1844,  the  plaintiff 
purchased  from  Mendelsohn  the  copyright  of  the  three  pieces  of 
music  in  question  for  the  sum  of  47/.  55.,  and  he  published  them  in 
this  country  for  the  first  time  in  August  in  that  year.  They  were 
also  simultaneously  published  in  Berlin.  On  the  1st  November, 
1849,  the  defendant  published  and  sold  on  his  own  account  the  same 
pieces  of  music,  together  with  the  overture  to  the  '^  Midsummer 
Night's  Dream,"  the  copyright  of  which  last  piece  of  music  was  not 
the  plaintiff's  property.  On  the  6th  of  that  month  the  plaintiff  first 
became  aware  of  such  sale  by  the  defendant,  and  he  on  that  day 
gave  the  defendant  notice  of  his  being  the  owner  of  the  three  former 
pieces  of  music,  and  that,  unless  the  sale  were  discontinued,  and  the 
plates  broken  up,  he  should  take  legal  proceedings  against  him.  The 
defendant  paid  no  regard  to  this  notice,  but  continuecit  the  sale.  In 
1850  Mendelsohn  died.  No  further  steps  were  taken  by  the  plaintiff 
till  the  20th  March,  1851,  when  he  issued  a  circular  to  the  publishers 
of  foreign  music,  of  whom  the  defendant  was  one,  insisting  on  his 
right  to  the  music  in  question.  On  the  20th  May,  1851,  the  Exche- 
quer Chamber  gave  judgment  in  the  case  of  Boosey  v.  Jefferies^  20  Law 
J.  Rep.  (n.  8.)  Exch.  3«& ;  s.  c.  4  Eng.  Rep.  479,  overruling  the  de- 
cision of  Lord  Cranworth  (then  Rolfe,  B.)  in  the  court  below.  On 
the  20th  August  the  plaintiff's  solicitor  wrote  a  letter  to  the  defend- 
ant, referring  to  the  case  of  Boosey  v.  Jefferiesy  and  again  threaten- 

^  16  Jur.  15. 
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ing  legal  proceedings  against  the  defendant  if  the  sale  were  not  dis- 
continued This  letter  being  also  disregarded,  the  present  bill  was 
filed. 

Kenyan  Parker  and  Sislop  Clarke j  for  the  plaintifT,  said,  that  in 
1849,  when  the  first  infringement  of  the  plaintiflrs  right  was  attempted, 
and  he  gave  the  first  notice,  the  question  of  foreign  copyright  was 
being  agitated,  and  the  decisions  of  the  courts  of  law  were  opposed 
to  one  another,  the  Court  of  Queen's  Bench  and  the  Ck)urt  of  Com- 
mon Pleas  having  decided  in  favor  of  the  foreign  copyright,  and  the 
Court  of  Exchequer  against  it  Cocks  v.  Purday^  5  C.  B.  860 ;  Boosey 
V.  Davidson^  13  Jur.  67§ ;  Boosey  v.  Purday^  3  Exch.  145.  The  plain- 
tiff was  therefore  advised  to  delay  his  threatened  prosecution  until 
the  law  was  settled.  Immediately  on  that  taking  place,  by  the  judg- 
ment in  Boosey  v.  Jefferies  in  the  Exchequer  Chamber  in  1851,  he 
again  gave  notice  to  the  defendant,  and,  that  notice  being  disregarded, 
filed  this  bilL  The  case  of  Cocks  v.  Purday  was  precisely  analogous 
to  this ;  there  was  in  that  case  a  simultaneous  publication  in  England 
and  abroad.  They  referred  to  Ollendorff  y.  Blacky  14  Jur.  1080;  s.  c. 
1  Eng.  Rep.  114. 

MaMns  and  C  HdU,  for  the  defendant,  said  that  the  remedy  of  the 
plaintiff,  if  any,  was  at  law.  As  the  law  was  in  1849,  a  foreigner 
had  no  copyright  in  this  country.  Then  the  plaintiff,  by  so  long  delay 
in  asserting  his  right,  must  be  taken  to  have  acquiesced  in  the  in- 
fringement, if  it  were  one.  To  restrain  this  publication  now  would 
be  a  very  small  advantage,  if  any,  to  the  plaintiff,  but  a  great  injury 
to  the  defendant.  Boosey  v.  Jefferies  had  been  appealed  from  to  the 
House  of  Lords,  and  the  law  could  not  be  considered  settled  till  it  was 
decided  there.  They  also  cited  Bobinson  v.  Bosher^  1  Y.  &  C.  C.  C.  7 ; 
Jtbores  v.  Qioaty  8  Sim.  508 ;  Baily  v.  Taylor,  1  Russ.  &  M.  73 ;  King" 
v.  Reedy  8  Ves.  224,  note ;  WhiUinffham  v.  Wbolerj  2  Swanst  428 ; 
and  Spottiswoode  v.  Clark,  2  Ph.  154. 

Sir  J.  Parker,  V.  C,  said  he  thought  that  he  must  grant  the  in- 
junction asked.  It  might  be  that  the  plaintiff  had  his  remedy  at  law ; 
but  it  was  not  now  denied  that  if,  as  the  law  then  stood,  he  had  a 
legal  right  to  the  pieces  of  music  in  question,  the  defendant  had  in- 
fringed his  copyright  in  them.  But  then  it  was  said  that  Boosey  v. 
Jefferies,  although  a  decision  by  the  Exchequer  Chamber,  was  under 
appeal  to  the  House  of  Lords,  and  that  the  court  could  not,  therefore, 
treat  the  case  as  having  finally  established  the  law.  But  in  granting 
the  injunction,  he  did  so  on  what  appeared  to  him  to  be  the  law  as 
laid  down  by  the  Exchequer  Chamber ;  and  he  confessed  he  had 
never  himself  entertained  any  doubt  as  to  the  law,  which  had  been 
considered  as  unsettled,  on  this  subject  He  thought,  therefore,  that 
the  injunction  must  be  granted,  the  plaintiff  undeiteiking,  if  required 
by  the  defendant,  to  es^blish  his  right  at  law.  Another  objection 
made  was  the  delay  that  had  taken  place  in  instituting  the  present 
suit    As  to  this,  ms  honor  thought,  that  as  the  law  was  understood 
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in   November,  1849,  the  plaintiff  might  veiy  innocently  and  legally 
have  imagined  that  he  was  right  in  not  taking  proceedings  in  this 
court.     The  court,  however,  had  not  to  try  the  defendant's  motivesi 
but  -w^hether  the  defendant  was  aware  that  he  was  invading  the  plain- 
tiff's copyright ;  and  whether  the  law,  as  it  was  at  present  settled, 
established  that  the  defendant  had  for  a  long  time  been  doing  that 
"which  he  had  no  right  to  do.     It  certainly  appeared  to  his  honor  that 
the  law  was  settled.     Then  it  was  said  that  the  plaintiff  had  impro- 
perly delayed  instituting  this  suit.     Supposing  that  he  had  filed  his 
bill  in  November,  1849,  the  court  would  probably  have  refused  to  in- 
terfere, and  have  put  him  on  the  terms  of  bringing  his  action  at  law, 
or  i^ould  have  delayed  interfering  until  the  law  was  settled  by  the 
result  of  the  decision  in  Boosey  v.  Jefferies.    His  honor  did  not  think 
the  plaintiff  was  bound  to  do  more  than  he  had  done :  he  had  given 
the  defendant  notice  insisting  upon  his  right,  but  waited  untu  the 
law  was  determined  by  the  jud^ent  of  the  Exchequer  Chamber  in 
Boosey  v.  Jefferies.     Why  was  time  to  be  considered  important  in 
this  case?     It  was  because  the  defendant  might  be  considered  as 
treating  the  plaintiff  as  having  abandoned  his  rights.     There  was  no 
evidence  here  that  he  had  done  so.     The  plaintiff,  on  being  made 
aw^are  of  the  infringement  of  his  copyright,  gave  the  defendant  notice, 
and  then  waited  until  the  decision  of  the  Exchequer  Chamber.     This 
was  not  enough  to  deprive  the  plaintiff  of  his  rights.     He  had  subse- 
quently given  another  notice.     His  honor  said  that  if  he  were  com- 
pelled to  refuse  the  injunction  on  the  ground  of  delay,  he  should  pro- 
bably be  refusing  all  equitable  relief  to  the  plaintiff.     He  thought  the 
plaintiff  was  entitled  to  the  injunction ;  but  if  the  defendant  required 
it,  he  should  put  him  under  the  terms  of  bringing  an  action  at  law  to 
establish  his  right.     The  case  might  be  mentioned  on  the  next  seal- 
day,  before  which  time  the  defendant  must  elect  whether  he  would 
put  the  plaintiff  to  his  action  at  law  or  not 
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Jannaiy  22,  2S,  and  24,  and  Noyember  25,  1851. 

Powers —  Will — Defective  Ezecuiion  aided  in  Favor  of  Charities. 

J.  L|  having  a  life  estate  in  10,000/.,  32.  per  cent,  consols,  and  other  snms  of  stock,  with  a 
power  of  appointment,  by  deed  or  will,  over  one  third  part  thereof;  and  if  bj  will,  to  bo 
\>y  her  signed  and  published  in  the  presence  of  two  or  more  witnesses ;  by  her  will,  in  1833^ 
which  was  unattested,  and  did  not  refer  to  the  power,  gave  seTeral  sums  of  32.  per  cenL 
consols  to  various  charities,  amounting  in  die  whole  to  3,0002. ;  and  she  gave  50W.,  3/.  per 
cent,  consols,  to  H.  K.  I. ;  and  ''  the  remainder  in  the  32.  per  cents ."  aiid  other  sums  of 
%tock,  and  any  other  sums  of  stock  she  might  die  possessed  of,  she  left  to  her  brother8» 
upon  trust.  The  testatrix  had  neither  at  the  date  of  the  will  nor  at  her  death  any  sums 
01  stock  of  her  own  upon  which  the  will  could  operate : — 

I  le  Jar.  21. 
▼OL.  Till*  14 
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Held,  affirming  the  deciHion  of  Wigram,  V.  C,  first,  iket  the  testatrix  intended  by  tiiis  will  to 
execute  her  powers  of  appointment ;  and  that,  these  heing  specific  gifts,  the  state  of  the 
testatrix's  property  at  the  date  of  the  will  and  at  her 'death  might  be  looked  at 

Secondly,  that,  notwithstanding  that  the  power  required  the  will  to  be  signed  and  published 
in  the  presence  of  two  or  more  witnesses,  the  will  was  a  good  execution  of  tne  power 
infcKor  o/diaritiet. 

This  was  an  appeal  from  a  decree  of  the  late  Vice- Chancellor 
Wigram,  reported  13  Jur.  402.  The  facts  of  the  case  are  stated  lA 
the  judgment.  The  arguments  urged  at  the  hearing,  and  the  author- 
ities then  referred  to,  are  so  {vMy  observed  upon  in  the  judgment,  that 
it  is  unnecessary  to  state  any  oi  them,  except  those  upon  the  question, 
whether  this  court  would  or  would  not  aid  the  defective  execution  of 
the  powers  in  favor  of  charities. 

RoU  and  Faber^  in  support  of  the  appeal,  contended  for  the  nega- 
tive of  the  proposition,  and  that  there  existed  no  authority  for  the 
affirmative,  except  that  of  text-writers.  That  this  court  has  never 
gone  further  in  favor  of  a  relation  or  of  a  charity  than  to  remedy  the 
want  of  a  surrender ;  but  that  such  proceeded  upon  the  intention  of 
the  donor,  and  of  the  rule  of  the  court  to  carry  out  such  intention  in 
favor  of  a  charity  as  far  as  possible :  T%e  Attorney-  General  v.  iJye, 
2  Vem.  463 ;  but  that  that  supposed  intention  of  the  donor  could 
not  be  acted  upon  in  the  present  case,  for  the  only  mind  that  gave 
was  that  of  the  donee  of  the  power,  but  that  the  charity  must  take 
direct  from  the  donor  of  the  power.  They  also  contended,  that  unless 
the  court  would  supply  the  defect  in  favor  of  the  legacy  to  H.  K. 
Innes,  it  would  not  do  so  for  the  charities;  citing  T%e  Attorney- Geth 
ercd  V.  Dovoning^  Amb.  571. 

The  Attorney- Generalj  (Sir  John  Romilly,)  Page  Wood^  lAoyd^ 
Glasse,  Headlamp  Cankrien^  Pirie^  and  BaggoMay^  for  other  parties. 
They  contended  that  the  court  would  supply  the  defect  in  favor  of 
the  charities ;  and  that  it  had  been  the  constant  habit  of  this  court 
to  do  so,  ever  since  the  Statute  of  Charitable  Uses,  43  Eliz.  c.  4 ; 
citing  The  Attorney- General  v.  Uye,  ubi  sup.;  2%c  Attorney- General 
V.  Burdety  2  Vern.  755 ;  Piggot  v.  PenHce^  Qilb.  Eq.  Rep.  137 ;  s.  c, 
Pre.  Ch.  471,  and  note  at  473 ;  The  Attorney-  General  v.  Andrews^  1 
Ves.  sen.  225 ;  The  Attorney-  General  v.  Tancred^  1  Eden,  10 ;  Amb. 
351 ;  1  Sugd.  Pow.  267,  6th  ed. ;  Duke  on  Char.  Uses,  110 ;  The  Pro- 
testant Schools  V.  Richards^  1  Dru.  &  W.  258;  The  Attorney- General 
V.  The  Skinners  Company^  2  Russ.  407 ;  Chapman  v.  Gibsof^  3  Bro.  C.  C. 
231 ;  and  2  Bac.  Ab.  tit  "  Charitable  Uses,"  E. 

jRoft,  in  reply. 

November  5.  Lord  Chancellor.  This  is  an  appeal  from  the  de- 
cree of  Wigram,  V.  C,  made  on  the  hearing  of  the  cause  on  the  22d 
March,  1849.  The  material  facts  are  as  fouows :  —  Judith  Innes,  at 
the  date  of  her  will,  was  entitled  for  life,  under  her  marriage  settle- 
ment, to  the  dividends  of  a  sum  of  1826/.  85.  lld.y  ZU  per  cent  consols, 
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with  a  power  of  appointment  over  a  sum  of  10002.  like  stocky  part 
thereof,  by  her  last  will  and  testament;  and  in  default  of  appoint- 
ment,  the  1000/.  stock  was  to  go  to  her  next  of  kin  living  at  her  death. 
Judith  Innes  was  also  entitled  for  life,  under  the  wul  of  her  late 
husband,  Thomas  Innes,  to  the  dividends  of  the  several  sums  of 
10,000/.,  3/.  per  cent  consols,  5000/.  new  SL  lOs.  per  cents.,  300/.  long 
annuities,  and  1,500/.  14s.  5dL,  2L  per  cent,  reduced  annuities,  with  a 
•  power  of  appointment,  by  deed  or  will,  over  one  third  part  of  such 
sums,  ("  by  her  last  will  and  testament  in  writing,  to  be  by  her  signed 
and  published  in  the  presence  of  and  attested  by  two  or  more  wit> 
nesses ;")  and  in  default  of  appointment|  the  said  four  sums  of  stock 
were  bequeathed  to  Alexander  Innes  and  his  children. 

The  testatrix,  by  her  will,  dated  January,  1833,  which  was  unat- 
tested,  and  did  not  refer  to  the  power,  gave  to  the  treasurer  for  the 
time  being  of  the  Sailors'  Home  1000/.  in  the  SL  per  cent  consols ;  to 
the  treasurer  of  the  Strangers'  Friend  Society,  1000/1  in  the  3/.  per 
cent  consols ;  to  the  British  and  Foreign  Bible  Society,  500/.  in  the 
3/.  per  cent  consols;  and  the  like  sum  to  the  Church  Missionary 
Society,  to  be  paid  within  six  months  after  her  decease;  and  she  leu 
the  remainder  in  the  3/.  per  cents.,  with  certain  other  sums  of  stock, 
and  any  other  property  she  might  die  possessed  of^  to  her  brothers, 
upon  the  trusts  therein  named.^  The  testatrix  subsequently  made 
eight  other  unattested  testamentary  papers,  at  the  foot  of  the  last  of 
which,  dated  the  1st  September,  1836,  she  had  written,  ^'  This  will 
has  not  been  witnessed,  as  I  intend,  if  I  am  spared,  to  write  it  out 
fair."  The  question  is,  whether  these  testamentary  papers  ought  to 
be  deemed  to  operate  as  valid  appointments  in  exercise  of  her  before- 
mentioned  powers. 

The  testatrix  died  in  June,  1844,  and  her  will  and  other  testament- 
ary papers  were  admitted  to  probate.  The  present  bill  was  filed  by 
one  of  the  four  children  of  Alexander  Innes,  (the  residuary  legatee 
of  Thomas  Innes,)  against  the  surviving  executor,  the  other  children 
of  Alexander  Innes,  and  the  treasurers  of  the  different  charities  to 
whom  legacies  had  been  left  by  the  will  of  Judith  Innes,  praying  that 
one  fourth  part  of  the  sums  of  stock  over  which  she  had  powers  of 
appointment  might  be  transferred  to  the  plaintiff.  The  vice*Chan- 
cellor,  by  his  decree,  declared  that  the  testatrix,  by  her  said  will, 
intended  to  execute  the  power  of  appointment  given  her  by  the  will 
of  her  late  husband,  and  that  the  defective  execution  ought  to  be 
supplied  in  favor  of  the  four  charities,  and  directed  the  stock  to 
be  transferred  accordingly.  Against  this  decree  the  plaintiff  has 
appealed. 

The  first  question  to  be  decided  is,  whether  the  will  of  Judith  Innes 
operated  as  an  execution  of  the  powers  given  her  by  her  marriage 
settlement,  and  by  the  will  of  her  husband.  This  question  involves 
two  others :  first,  whether  the  testatrix  intended,  by  the  will  which 
she  made,  to  execute  her  powers  of  appointment ;  secondly,  admit- 
ting that  she  did  so  intend,  whether  the  court  will  hold  the  powers  to 

1  She  also  gave  to  H.  K.  Lines  500JL  in  the  S/.  per  cent  consols. 
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be  suiEciently  executed  in  favor  of  the  charities,  notwithstanding  the 
non-attestation  of  the  will  of  the  testatrix  in  conformity  with  the 
power.  With  respect  to  the  intention  to  execute  by  her  will  the 
powers  which  she  possessed  under  her  husband's  will,  and  under  her 
marriage  settlement,  I  am  of  opinion  that  such  intention  may  be 
collected  from  the  words  of  the  will  The  general  rules  relating  to 
this  point  .ought  to  be  considered  as  so  well  established  as  to  be  no^ 
longer  open  to  doubt,  or  subject  to  argument.  The  matter  of  doubt 
and  diflSculty  as  to  this  point  is,  whether  the  facts  and  circumstances 
of  this  particular  case  do  or  do  not  fall  within  the  established  rules. 

Although  I  am  not  at  liberty  to  refer  to  the  very  valuable  modem 
work  on  Powers  as  authority,  (and  I  hope  it  will  be  many  years 
before  the  public  will  sustain  the  loss  which  will  give  it  the  stamp  of 
authority,)  I  may  yet  adopt  the  usual  terse  and  appropriate  language 
in  which  the  residt  of  the  authorities  is  stated  in  that  work.  In  1 
Sudg.  Pow.  373,  6th  ed.,  356,  7th  ed.,  it  is  stated,  "  A  donee  of  a 
power  may  execute  it  without  referring  to  it,  or  taking  the  slightest 
notice  of  it,  provided  the  intention  to  execute  it  appears."  "  Where, 
however,  the  power  is  not  referred  to,  the  property  comprised  in  it 
must  be  mentioned,  so  as  to  manifest  that  the  disposition  was  intended 
to  operate  over  it  The  donee  must  do  such  an  act  as  shows  that  he 
has  in  view  the  thing  of  which  he  had  a  power  to  dispose."  Id.  385, 
6th  ed.,  367,  7th  ed.  And  in  a  subsequent  page  he  says,  ^'  Slight  cir- 
cumstances of  conformity  or  reference  will  not  amount  to  a  sufficient 
indication  of  the  intention."  Id.  387, 6th  ed.,  370, 7th  ed.  Such  being 
the  established  rules  of  construction  applicable  to  this  subject,  the 
question  in  this  case  is,  whether  the  specific  property  to  which  the 
powers  relate,  is  mentioned  or  referred  to  in  the  will  in  question.  I 
think  it  is  so  mentioned  and  referred  to,  and  I  adopt  the  reasons  and 
arguments  of  the  learned  judge  below  in  support  of  that  conclusion. 
I  agree  that  the  words  <'  the  remainder  in  the  3^  per  cents,"  satisfac- 
torily show  that  the  legacies  previously  given  were  part  of  a  larger 
amount  of  stock  in  that  specific  fund.  The  definite  article  <'  the  '^ 
marks  out  some  specific  or  particular  sum  of  stock  as  distinct  from  a 
gift  of  stock  of  that  description  in  general ;  and  whether  the  specific 
stock  referred  to  might  mean  stock  which  the  testatrix  might  purchase 
between  the  date  of  her  will  and  her  death,  as  it  has  been  contended, 
or  stock  existing  at  the  date  of  the  will,  still  the  gift  is  specific,  as  it  is 
a  gift  of  stock  existing  at  one  of  those  times ;  and  the  expression  ^'  the 
remainder  in  the  3/.  per  cents."  cannot  be  construed  to  import  a  direc- 
tion to  purchase  some  3^  per  cents.,  as  in  the  case  of  a  general  bequest 
of  a  given  amount  of  that  stock. 

As,  then,  the  words  can  only  be  satisfied  by  referring  them  to  spe- 
cific stock  existing  either  at  the  date  of  the  wul  or  at  the  death  of  the 
testatrix,  it  is  necessary  for  the  court  to  inquire  as  to  the  existence  of 
stock  at  those  times  to  which  the  words  can  be  referred ;  and  since 
there  is  no  stock  of  her  own  to  which  they  can  be  referred  at  the  death 
of  the  testatrix,  but  there  is  stock,  subject  to  the  powers  of  appoint- 
ment, to  which  they  can  be  applied  —  stock  existing  both  at  the  date 
of  the  will  and  at  the  death  of  the  testatrix — the  court  must  refer 


COURTS  OF  CHANCERY,  1851-52.  161 

Iniiet  V,  Sayer. 

them  to  that  stock  in  order  to  give  some  effect  to  the  disposition 
which  they  purport  to  make.  If  the  will  were  regarded  as  speaking 
from  its  date,  there  could  be  no  doubt  but  that  the  words  must  be 
referred  to  the  stock  over  ^hich  the  power  of  appointment  extends, 
for  at  that  time  there  was  no  other  stock ;  and  if  the  will  speaks  from 
the  death,  the  result  must  be  the  same,  for  there  was  no  other  stock 
even  at  that  time. 

It  was  contended,  however,  that  the  words  might  be  satisfied  by 
referring  them  to  some  stock  which  the  testatrix  supposed  to  be  exist- 
ing at  the  time  of  her  death.  But  when  the  testatrix  had  np  3/.  per 
cents,  of  her  own,  either  at  the  date  of  her  will  or  afterwards,  and 
there  is  no  indication  in  the  will  of  an  intention  to  purchase  any  such 
stock,  or  of  any  expectation  of  her  becoming  possessed  of  any  such 
stock,  I  think  it  would  be  a  most  forced  and  unnatural  construction 
to  hold  that  the  specific  stock  referred  to  was  specific  stock  which 
never  existed  in  fact,  and  of  the  expected  existence  of  which  at  a 
future  time,  in  the  mind  of  the  testatrix,  there  is  not  the  slightest 
evidence  or  indication.  At  all  events,  I  think  the  most  natural  con- 
struction is  to  interpret  the  words  as  referring  to  the  specific  fund  in 
actual  existence  at  the  date  of  the  will,  rather  than  to  possible  specific 
stock,  the  possibility  of  the  existence  of  which  there  is  no  proof  what- 
ever that  the  testatrix  ever  contemplated.  If  this  construction  re- 
quired further  support,  I  think  it  is  to  be  found  in  the  next  words, 
"  and  three  separate  sums  in  the  new  3/.  10s,  per  cents.,"  which  palpa- 
bly mean  the  three  specific  sums  existing  at  the  date  of  the  wiU.  On 
the  other  hand,  I  do  not  consider  that  the  subsequent  words,  '^and  any 
other  property  I  may  die  possessed  of,  of  what  nature  or  kind  soever," 
in  the  least  degree  affect  the  construction  of  the  words  "  the  remainder 
in  the  3/.  per  cents.,"  further  than  this —  that  at  most  they  only  import 
an  expectation  that  the  specific  stock  previouslv  described  would  exist 
at  the  time  of  her  death,  and  an  intention  to  dispose  not  only  of  that 
stock,  but  also  of  all  other  property  which  she  might  die  possessed  of, 
whether  it  were  property  of  which  she  was  possessed  at  the  date  of 
her  will,  or  property  which  she  might  afterwards  acquire. 

It  was  argued  that  evidence  of  the  state  of  the  property  at  the  date 
of  the  will  is  inadmissible  in  this  case;  and  Sir  James  Wigram's 
work  on  Evidence  was  quoted  in  support  of  this  view ;  but  the  very 
contrary  is  maintained  in  that  work.  According  to  the  fifth  proposi- 
tion laid  down  in  that  book,  "  for  the  purpose  of  determining  the  sub" 

ject  of  disposition a  court  may  inquire  into  every  material  fact 

relative  to  the property  which  is  claimed  as  the  subject  of  dis- 
position, and  into  the  circuiftstances  of  the  testator,  and  of  his  family 
and  affairs,  for  the  purpose  of  enabling  the  court  to  identify  the  things 
intended  by  the  testator."  Wig.  Ev.  61,  3rd  ed.  It  is  true  that  there 
have  been  many  cases  in  which  the  court  has  held,  that  a  power  was 
not  executed  even  where  the  words  might  have  referred  to  the  power ; 
but  in  those  cases  the  words  could  be  fully  satisfied  by  referring  them 
to  the  testator's  own  property.  And  there  have  been  also  various 
cases  in  which  the  corurt  has  refused  to  take  into  consideration  the 
state  of  the  testator's  property  at  the  date  of  his  will,  or  at  the  time 
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of  his  death ;  but  in  these  cases  the  disposition  was  not  prima  facie 
specific,  as  1  think  it  is  in  this  will.  In  Lewis  v.  Lewelh/n,  Turn.  & 
K.  IW.  a  testator  having  a  power  of  appointment  of  freeholds  and 
copyholds,  and  having  other  freeholds  of  his  ovm,  but  no  copyholds, 
chained  all  his  freehold  and  copyhold  estate  with  the  payment  of 
debt^  and  subject  thereto  he  devised  and  bequeathed  all  his  real  and 
personal  estate.  This  was  held  to  be  a  good  execution  of  the  power 
as  to  the  copyholds,  but  not  as  to  the  freeholds.  In  Napier  v.  Napier^ 
1  Sint.  33,  a  testator  made  a  general  devise  of  all  his  land  in  nine 
parishes,  in  five  of  which  he  bad  only  land  in  fee,  in  three  others  he 
bad  no  land  of  his  own,  but  there  was  land  over  which  he  had  a 
pcnxr  of  appointment  In  the  remaining  parish  he  had  land  in  fee, 
and  also  lana  over  which  his  power  of  appointment  extended.  Od 
the  authority  of  Letcis  v,  LeweUyn,  it  was  held  that  the  land  in  the 
parish  which  was  subject  to  his  power  did  not  pass,  althoi^h  all  the 
other  land  passed,  and  although  it  was  insisted  that,  in  enect,  there 
was  a  reference  to  the  power;  for  the  admission,  that  the  land  did 
pass  in  the  three  parishes  in  which  the  devisor  had  only  land  subject 
to  the  power,  was  an  express  admission  that  the  devisor  had  the 
power  m  view  at  the  time  of  making  his  will.  These  cases  only 
prove,  that  where  the  testator  has  property  of  his  own,  and  a  power 
of  appointing  other  property,  and  the  words  he  uses  map  be  fully  satis- 
Jied  by  referring  them  to  his  own  property,  they  will  not  be  referred  to 
the  property  over  which  he  has  only  a  power  of  appointment. 

In  Webb  v.  Bonnor,  1  J.  &  "W.  353,  it  was  held  that  a  bequest  of 
the  whole  of  the  ieslator's  personaltp,  "  consisting  of  money  invested 
in  any  of  the  public  funds,  household  furniture,"  &c.,  did  not  operate 
as  an  execution  of  a  power  of  appointment  over  a  sum  in  the  funds. 
The  Master  of  the  Rolls  said,  "  In  this  instrument  there  is  nothing  to 
show  that  the  testator  meant  to  dispose  of  any  thing  but  his  own 


property.     Every  part  of  it  is  satisfied  by  giving  all  that  he  was  pos- 
■    "■     The  decision  in  Hughes  v.  Tur        " ""    " 


aessed  of."     The  decision  in  Htghes  v.  turner,  3  My.  &  K.  666,  that 
a  power  was  not  executed,  proceeded  on  the  ground  that  it  was  not 
proved  that  the  testatrix  by  her  will   professed  to  dispose  of  that 
which  she  could  only  dispose  of  under  her  power ;  but  that  even  if 
she  did,  still  reference  to  part  of  a  subject,  or  to  some  of  many  sub- 
jects, is  not  sufficient  to  make  the  will  operate  as  an  execution  of  the 
power  as  to  such  parts  or  such  subjects  as  are  not  referred  to.     In 
%nes  V,  TStcker,  2  Mer.  533,  the  testatrix  had  a  power  of  appointing 
100/.,  and,  without  referring  to  the  power,  she  bequeathed  the  sum  of 
100/.,  having  no  personal  property  at  the  time  of  her  death  except 
ill  value.     The  court  held,  that  the  state  of  the 
the  time  of  her  death,  could  not  be  considered, 
not  executed.    In  Jones  v.  Curry,  1  Swans,  66,  the 
of  appointing  property  partly  consisting  of  real 
household  furniture,  linen,  and  plate.     A  gift  of 
;ts,  of  whatever  denomination,  and  of  his  house- 
nen  and  plate,  was  held  not  to  be  an  execution 
Master  of  the  Bolls  said,  "  Whatever  is  the 
Iter's  property  to  satisfy  the  terms  of  the  will, 
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and  whatever  may  be  the  cqnviction  of  the  court  of  his  intention  to 
execute  the  power,  the  state  of  his  personalty  at  the  time  of  the  will| 
or  of  the  death,  cannot  be  examined  for  the  purpose  of  collecting  evi- 
dence of  his  intention.  In  the  present  case  the  will  purports  to  pass 
the  property  of  the  testator  in  terms  appropriate  for  that  purpose, 
"without  referring  to  the  power,  or  to  any  thing  which  is  the  sutjject  of 
it."  In  Narmock  v.  Horton^  7  Ves.  391,  the  bequest  was  of  2000/.,  3/- 
per  cent,  consolidated  bank  annuities.  The  Lord  Chancellor  said,  (p. 
399,)  ^  That  sum  is  so  given  that  it  cannot  be  disputed,  that  if,  when 
he  died,  he  had  not  had  any  stock,  but  had  other  personal  estate,  that 
stock  must  have  been  purchased  for  the  legatees.  It  is  not  specific. 
It  would  operate  only  as  a  direction  to  purchase  stock  if  he  died 
"without  any  stock ;  and  it  is  very  difficult  to  say,  that  what  would 
amount  to  that  direction  in  a  will  is  to  be  construed  into  a  gift  of  that 
"which  was  not  his  to  give,  but  over  which  he  had  a  power." 

The  case  of  Andrews  v.  Emmot^  2  Ero.  C.  C.  297,  and  the  others  of 
that  class,  are  clear  and  distinct,  and  positive  and  express  to  the  point, 
"that  you  are  not  to  inquire  into  the  circumstances  of  the  testator's 
property  at  the  date  of  the  will,  to  determine  whether  he  was  execut- 
ing the  power  or  not     In  Andrews  v.  Emmot  the  testator  did  not 
reler  either  to  the  power  or  to  the  subject  of  it.     Lord  Thiirlow  said, 
*<  If  a  man  disposes  of  that  over  which  he  has  a  power,  in  such  a 
nianner  that  it  is  impossible  to  impute  to  him  any  other  intention  but 
that  of  executing  the  power,  the  act  done  shall  be  an  execution  of  the 
power.     But  the  doctrine  is  not  carried  by  any  case  further  than  this ; 
and  it  would  be  cruel  to  do  it,  as  it  would  be  throwing  the  property 
of  testators  into  utter  confusion ;"  and  he  added,  ^'  You  must  not  go 
out  of  the  instrument  itself  to  gather  the  construction  of  it,  as  to 
inquire  into  the  testator's  situation,  in  order  from  thence  to  gather 
what  it  is  probable  he  meant"     Prom  some  of  the  decisions  in  these 
cases  it  might  be  inferred,  that  in  no  instance  can  the  court  have 
taken  into  account  the  state  of  the  property  in  construing  a  will ;  but, 
as  Alderson,  B.,  remarked  in  Davis  v.  Quarterman^  4  Y.  &  C.  262, 
<^  all  dicta  should  be  construed  according  to  the  circumstances  of  the 
case  in  which  they  are  found;"  and  the  cases  in  which  these  deci- 
sions are  found  are  cases  in  which  the  gift  was  prima  facie  a  general 
gift    Whereas,  in  S/iuUleworth  v.  Greaves^  4  My.  &  C.  37,  Lord  Cot- 
tenham  said,  "  In  every  specific  devise  or  bequest  it  is  clearly  compe- 
tent and  necessary  to  inquire  as  to  the  things  specifically  devised  or 
bequeathed."     And  this  doctrine  was  acted  on  in  MackirUey  v.  Sison^ 
8  Sitti.,  561,  where  it  may  be  questionable  if  it  was  justifiable  to  do 
BO.     There  a  testatrix  directed  several  pecuniary  legacies  to  be  paid 
out  of  the  money  invested  in  her  name  in  the  4/.  per.  cent  govern- 
ment annuities.     She  had  not,  at  the  time  of  making  her  will,  or  of 
'  her  decease,  any  stock  standing  in  her  name  at  all,  nor  any  in  the 
name  of  the  tiustees,  except  some  3Z.  per  cents. ;  and  as  she  had  no 
property  at  any  time  to  pay  the  legatees  except  that  fund,  it  was  held 
that  the  description  contained  in  her  will,  although  erroneous,  suffi- 
cientiy  pointed  out  the  subject  of  the  power,  and  that  the  will  was  a 
good  execution  of  the  power.    Upon  this  point,  therefore,  I  have  only 
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to  repeat,  that  I  think  the  judgment  of  the  Vice-Chancellor  was  lighti 
and  ought  to  be  affirmed. 

The  next  question  relates  to  the  eflfect  of  the  absence  of  attestation 
to  the  will  by  witnesses.  The  will  contained  the  form  of  an  attesta- 
tion, and  a  note  to  the  following  purport  :-*''  That  the  will  had  not 
been  witnessed,  as  I  intend,  if  I  am  spared,  to  write  it  out  fair." 
From  these  cuxsumstances  it  has  been  argued,  that  admitting  that  she 
intended  to  execute  the  power,  yet  her  intention  was  only  inchoate. 
It  is  plain,  however,  from  the  care  which  she  took,  in  a  note  to 
another  codicil,  to  state  that  an  interlineation  or  erasure  had  been  made 
by  herself,  that  she  regarded  as  valid  and  effectual  the  testamentary 
disposition  purported  to  be  made  by  the  will  and  codicils  subjoined 
to  it;  and  that  she  so  intended  it  to  be,  in  case  she  should  not  be 
spared  to  write  out  a  fair  copy ;  although  it  was  her  intention,  if 
spared,  to  make  a  fair  copy,  and  have  the  same  attested,  for  the  pur- 
pose of  preventing  all  disputes.  It  cannot,  then,  be  successfully 
contended,  that  her  intention  to  make  a  will  of  her  own  property  was 
only  inchoate ;  and,  indeed,  that  would  be  contrary  to  the  very  fact 
that  the  paper  had  been  admitted  to  probate  as  an  actual  wilL  And 
if  it  cannot  be  contended  that  her  intention  to  dispose  of  her  own 
property  was  inchoate,  neither  can  it  be  maintained  that  her  design 
to  execute  her  powers  of  appointment  was  inchoate.  She  may  have 
known  or  remembered  that  she  had  a  power  of  appointment,  without 
having  known  or  remembered  the  formalities  by  which  it  was  to  be 
executed ;  or  if  she  knew  or  remembered  those  formalities,  she  may 
have  considered  them  as  not  absolutely  necessary  to  the  validity  of 
the  execution  of  the  power,  but  as  only  expedient  to  prevent  disputes 
as  to  the  fact  of  its  existence.  I  have  arrived  at  the  conclusion  that 
the  testatrix  intended  by  the  will  that  she  made  to  execute  the  powers 
of  appointment;  and  the  question  which  then  arises  is,  whether  the 
powers  ought  to  be  deemed  to  have  been  well  exercised  in  favor  of 
the  charities,  notwithstanding  the  will  was  not  executed  in  conformity 
with  the  requisitions  of  the  power.  Upon  this  point  I  may  say,  as  I 
observed  in  regard  to  the  point  first  mentioned,  that  it  ought  to  be 
considered  as  established  by  judicial  decision,  that  a  power,  well  exer^ 
cised  in  all  other  respects,  will,  in  favor  of  the  charities,  be  deemed  to 
be  an  effective  execution  of  the  power,  although  the  form  in  which 
the  power  has  been  exercised  has  not  conformed  to  the  requisitions 
imposed  by  the  instrument  creating  or  giving  the  power.  Those 
decisions  are  too  familiar  to  the  bar  to  render  it  necessary  for  me  to 
refer  to  them  by  name,  as  several  of  them  were  cited  at  the  bar. 

With  regard  to  the  attestation  being  required  by  the  terms  of  the 
instrument  or  will  executing  the  powers,  there  is  no  valid  objection 
to  dispensing  with  attestation,  on  the  ground  of  a  supposed  contra- 
vention of  the  intent  of  the  author  of  the  power.  Attestation  is 
merely  required  by  him  for  the  purpose  of  preventing  fraud  and  dis- 
putes as  to  the  fact  of  execution ;  and  in  the  case  of  a  charity  there 
IS  much  less  danger  than  in  a  case  where  an  individual  is  to  benefit 
by  the  execution  of  the  powers ;  and,  indeed,  generally  speaking,  no 
danger  at  all.    Assuming  the  powers  conferred  upon  Mrs.  Lines  by 
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her  marriage  settlement,  and  by  her  husband's  will,  to  have  been  well 
executed,  which  I  hold  them  to  have  been,  the  only  other  objection  to 
the  order  to  which  the  appeal  refers  is,  that  the  effect  of  the  order  is 
to  leave  the  charities  at  liberty  to  take  the  whole  of  their  legacies  out 
of  the  stock  to  which  the  power  given  by  the  will  of  Thomas  Innes 
relates,  it  being  contended  by  the  residuary  legatee  under  that  will, 
that  the  charity  legacies  ought  to  be  taken  out  of  the  stock  mentioned 
in  Thomas  Lines'  will,  and  out  of  the  1000^.  which  the  testatrix  had 
the  power  to  charge  under  her  marriage  settlement,  proportionably. 
Upon  this  question  I  must  observe,  that  the  parties  interested  in  the 
1000^,  which  it  is  contended  ought  to  contribute  to  the  payment  of 
the  charity  legacies,  are  not  before  the  court  in  this  case,  to  which 
alone  the  appeal  refers.  Neither  has  the  court,  in  this  cause,  power 
over  that  fund ;  and,  under  such  circumstances,  I  can  make  no  effect- 
ive decree,  under  this  appeal,  to  charge  that  fund;  and  I  see  no 
ground  to  call  upon  the  court  to  restrain  the  charities  from  taking 
their  legacies  out  of  the  fund  which  is  clearly  subject  to  the  payment, 
and  which  is  subject  to  the  order  of  the  court,  to  drive  the  charities 
to  another  suit,  subject  to  further  delay  and  expense.  It  is  also  to  be 
remarked,  that,  in  general,  the  principle  of  marshalling  assets  is 
applied  to  a  case  wnere  two  parties  can  each  attain  full  justice  by 
marshalling,  without  injury  to  a  third;  but  in  this  case,  what  is  called 
marshalling  would  have  the  effect  of  taking  from  the  persons  entitled 
to  the  lOOOt  under  the  marriage  settlement,  for  the  benefit  of  the 
legatee  under  Thomas  Innes'  wul.  I  think  I  cannot  make  any  order 
to  throw  a  proportion  of  the  charity  legacies  on  the  settlement  fund  ;* 
and  therefore  the  decree  of  the  Vice-Chancellor  must  be  affirmed, 
and  the  Appeal  dismissed. 


Bolton  v.  Powell*^    Howard  t^.  Eablb. 

June  13  and  U,  1851. 

Bill  to  enforce  Administration  Bond, 

The  administratrix  de  bonis  rum  of  an  intestate  cannot  in  equity  ene  upon  or  enforce  the 
administration  bond  given  to  the  ordinary  by  the  original  adminutrator,  against  hia  estate 
and  the  co-roretiea  in  the  bond,  without  showing  some  special  dicomstances  why  the  ordi- 
nary himself  did  not  institute  the  proceedings. 

Quare^  whether  the  ordinary  himself  can  institute  a  suit  in  equity  in  his  own  name  to  enforce 
sudi  bond  ? 

David  Bolton  died  intestate  in  1814,  leaving  several  children  him 
surviving,  and  his  son,  William  Bolton,  procured  letters  of  adminis- 
tration of  the  intestate's  estate  to  be  granted  to  him  by  the  Preroga- 
tive Court  of  Canterbury,  shortly  after  the  intestate's  decease.     On 
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that  occasion  William  Bolton,  with  two  sureties,  viz..  Hairy  Cook 
and  John  Leopard,  entered  into  the  usual  adminislxation  bond  in  the 
penal  sum  of  12,000/.  with  the  archbishop,  dated  the  18th  October, 
1815,  conditioned  to  be  void  if  the  said  William  Bolton  made,  or 
caused  to  be  made,  a  true  and  perfect  inventory  of  all  and  singular 
the  goods,  chattels,  and  credits  of  the  deceased,  and  exhibited  the 
same  in  the  registry  of  the  said  Prerogative  Court  on  or  before  the 
last  day  of  April  then  next ;  and  the  same  goods,  &&,  and  all  other 
the  goods,  &c.,  of  the  said  deceased  at  the  time  of  his.  death  which  at 
any  time  after  should  come  to  the  hands  or  possession  of  the  said 
William  Bolton,  or  into  the  hands  or  possession  of  any  othejr  person 
or  persons  for  him,  did  well  and  truly  administer  according  to  law, 
and  further  did  make,  or  cause  to  be  made,  a  true  and  just  account 
of  his  said  administration  on  or  before  the  last  day  of  October  which 
should  be  in  the  year  1816 ;  and  all  the  rest  and  residue  of  the  said 
goods,  &c.,  which  should  be  found  remaining  on  the  said  administra- 
tion accounts  (the  same  being  first  examined  and  allowed  by  the 
judge  or  judges  for  the  time  being  of  the  said  court)  should  deliver 
and  pay  unto  such  person  or  persons  respectively  as  the  said  judge  or 
judges  by  his  or  their  decree  or  sentence  (pursuant  to  the  true  intent 
and  meaning  of  an  act  intituled,  ^<  An  Act  for  the  better  settling  of 
Intestates'  Estates,")  should  limit  and  appoint;  and,  if  it  should 
thereafter  appear  tihat  any  last  will  and  testament  was  made  by  the 
said  deceased,  and  the  executors  therein  named  did  exhibit  the 
same  in  the  said  court,  making  request  to  have  it  edlowed  and  ap- 
proved accordin^y,  should  dehver  up  the  said  letters  of  administra- 
tion. William  Bolton,  as  such  administrator,  possessed  himself  of 
the  intestate's  personal  estate,  and  misapplied  a  large  portion  thereof, 
and  at  his  death,  which  took  place  in  1817,  there  was  due  from  him, 
as  such  administrator,  to  the  intestate's  estate,  the  sum  of  6899/. 

In  1817,  shortly  after  the  death  of  William  Bolton,  a  suit  was  in- 
stituted by  some  of  the  children  and  next  of  kin  of  the  intestate, 
against  Harry  Cook,  who  was  the  executor  of  William  Bolton,  for 
an  account  of  the  personal  estate  of  the  intestate,  and  the  due  admi- 
nistration thereof;  and  by  the  master's  report,  made  in  pursuance  of 
the  decree  in  this  suit,  and  dated  the  1st  July,  1831,  he  found  that 
the  sum  of  6899/.  17^.  ItL  was  due  from  William  Bolton,  as  the  ad- 
ministrator of  the  intestate.  Shortly  after  the  decease  of  William 
Bolton,  a  creditor's  suit  was  also  instituted  by  certain  parties  of  the 
name  of  Smith,  to  administer  his  personal  es^te.  Under  the  decree 
in  that  stdt  a  claim  was  taken  in  by  the  administratrix  de  bonis  non 
of  David  Bolton  for  the  said  sum  of  6899/.  17^.  1£,  which  the  master, 
by  his  report,  dated  the  13th  June,  1831,  found  to  be  due ;  and  in 
pursuance  of  the  order  made  on  further  directions  in  that  suit,  dated 
the  25th  July,  1832,  the  sum  of  900/^,  being  a  proportionate  part  of  the 
residue  of  the  piersonal  estate  of  William  Bolton,  after  paying  the  costs 
of  the  suit,  was  applied  in  paying  the  said  debt  of  6899/.  17^.  Id^ 
whereby  it  was  reduced  to  &795L  6s.  lid,  Charlotte  Bolton,  the  plain- 
tiff in  the  first  suit,  one  of  the  children  of  David  Bolton,  and  his  ad- 
ministratrix de  bonis  non^  on  the  3d  October,  1832,  filed  her  bill  in  this 
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cause, against  the  parties  interested  in  the  real  estate  of  William 
Bolton,  and  Harry  Ck>ok,  the  surviving  surety  in  the  administration 
bond,  and  the  assignees  under  his  bankruptcy,  and  against  the  per- 
sonal representatives  of  the  other  surety,  who  was  dead,  and  the  per- 
sonal representatives  of  the  Archbishop  of  Canterbury,  the  obligee  in 
the  bond,  statingthe  above-mentioned  facts,  and  also  stating,  that  by 
an  order  of  the  Freroeative  Court  of  Canterbury,  made  on  the  appli- 
cation of  the  plaintiiC  &nd  upon  proof  of  the  institution  or  intended 
institution  of  this  suit,  it  was  ordered  that  the  aforesaid  bond  should 
be  attended  with  in  the  Court  of  Chancery,  as  might  be  requisite  and 
necessary  for  the  furtherance  of  justice,  to  the  end  and  intent  that  the 
said  bond  might  be  put  in  suit  against  the  estates  of  William  Bolton 
and  the  parties  liable  thereto,  for  the  benefit  of  the  estate  of  the  intes- 
tate ;  and  charging  that  there  was  no  other  specialty  debt  of  William 
Bolton  besides  the  said  debt  of  5795^  5^.  lid,  and  that  the  defendant, 
Charles  Manners  Sutton,  the  personal  representative  of  the  archbishop, 
was  a  trustee  of  the  bond,  and  bound  to  enforce  the  same  for  the 
benefit  of  the  estate  of  David  Bolton,  but  that  he  declined  to  join  the 
plaintiif  in  the  suit ;  and  praying  a  declaration  that  the  said  sum  of 
5795/.  55.  Wd.  was  a  specialty  debt  of  the  testator,  William  Bolton, 
due  and  recoverable  under  the  said  bond,  and  that  the  defendant, 
Charles  Manners  Sutton,  was  a  trustee  of  the  bond  for  the  benefit  of 
the  intestate's  estate ;  and  that  it  might  be  declared  that  the  said 
debt,  with  interest  firom  the  death  of  William  Bolton,  was  due  to  the 
plaintiff,  as  the  personal  representative  of  David  Bolton,  by  the  said 
William  Bolton,  John  Leopard,  and  Harry  Cook,  and  that  the  same 
ought  to  be  paid  accordingly ;  and  for  a  sale  of  a  sufficient  part  of 
the  real  estates  of  William  Bolton  for  the  p|iyment  thereof,  and  for  the 
necessary  accounts  and  directions  for  the  purposes  aforesaid. 

This  suit  came  on  to  be  heard  in  18o6,  but  an  objection  having 
been  taken  by  some  of  the  defendants,  that  as  the  suit  was  instituted 
by  the  plaintiff,  not  only  as  legal  personal  representative,  but  as  one 
of  the  next  of  kin  of  David  Bolton,  on  behalf  of  herself  and  all  the 
other  next  of  kin,  and  asked  for  an  administration  of  the  fund,  all  the 
other  next  of  kin  ought  to  be  before  the  court;  and  the  cause  stood 
over  to  make  all  the  next  of  kin  and  other  persons  parties.  The  plain- 
tiff, Charlotte  Bolton,  afterwards  died ;  and  in  October,  1848,  a  sup- 
plemental bill  was  filed  by  Charlotte  Augusta  Amelia  Howard,  (for- 
merly Bolton,)  wJio  had  taken  out  administration  de  bonis  non  to  the 
intestate,  by  William  Hubbard,  her  next  friend;  and  her  husband, 
Frank  Howard,  was  also  named  as  a  co-plaintifH  Charlotte  Augusta 
Amelia  Howard  was  also  one  of  the  next  of  kin  of  the  intestate.  The 
bill  prayed  the  usual  supplemental  decree.  Although  it  was  alleged 
in  the  original  bill  that  the  personal  representative  of  the  archbishop 
declined  to  ioin  in  suing  upon  the  bond,  there  was  no  evidence  of  any 
such  refusal.  The  causes  now  came  on  to  be  heard ;  and  the  objec- 
tion was  taken  that  the  plaintiff  could  not,  either  as  administratrix  de 
bonis  non  of  the  intestate,  or  as  one  of  his  next  of  kin,  enforce  the  bond 
against  the  real  estate  of  the  obligor  or  his  .sureties,  unless  some 
special  circumstances  were  stated  and  proved,  showing  grounds  why 


1 


168  COURTS  OF  CHANCERY,  1861-52. 


Bolton  r.  Powell -^  Howard  r.  Earlc. 


a  suit  was  not  instituted  by  the  archbishop  himself,  or  bis  represent- 
ative. , 

Roupell  and  Olasse^  for  the  plaintifis. 

R,  Palmer^  Lhyd^  Walpok^  T.  H.  Hall,  WUlcock^  Lewis^  BoarCy 
Suidwellj  and  WhUbreadj  for  the  several  defendsuits. 

The  following  cases  were  cited:  —  Parker  v.  Younffj  6  Beav.  261; 
Hammond  y.  Messenger^  9  Sim.  327 ;  Barker  v.  Birch,  1  De  G.  &  S. 
876 ;  Botcsher  v.  Watkins,  1  Ross.  &  M.  277 ;  Edwards  v.  Freeman^  2 
P.  Wms.  435 ;  and  AsJUy  v.  BaiUie,  2  Yes.  seA.  368. 

Sir  J.  BoMiLLY,  M.  B.  The  question  in  this  case  is,  whether  the 
administrator  de  bonis  non  of  the  goods  of  a  testator  can  file  a  bill  in 
this  court  to  enforce  the  bond  given  to  the  ordinary  by  the  original 
administrator;  and,  upon  general  principles,  I  am  satisfied  that  an 
administrator  de  bonis  non  cannot  sustain  a  suit  in  this  court  for  the 
purpose  of  making  the  real  estate  of  the  administrator  who  gave  his 
bond,  and  the  sureties  who  joined  with  him  in  giving  that  bond,  being 
the  simple  administration  bond  to  the  ordinary,  liable ;  that  he  cannot 
do  this,  unless  the  suit  be  instituted  in  the  name  of  the  ordinary, 
except  there  be  some  very  special  circumstances  to  give  the  court 
jurisdiction.  I  am,  therefore,  of  opinion,  that  the  plaintiff  cannot  suc- 
ceed in  this  suit;  and  the  case  is  certainly  not  one  in  which  the  court 
would  be  disposed  very  strongly  to  stretch  any  principles  of  equity  in 
favor  of  the  plaintiff. 

The  intestate,  whose  estate  was  improperly  administered,  died  in 
1814 ;  his  administrator,  Who  improperly  dissipated  the  estate,  died  in 
June,  1817 ;  and  therefore  the  breach  of  the  bond,  in  respect  of  which 
it  became  enforceable  against  the  estate  of  William  Bolton,  had 
arisen  and  existed.  In  the  year  1817,  two  suits  were  instituted  for  the 
administration  of  the  estate  of  William  Bolton,  one  by  the  adminis- 
tratrix de  bonis  non  of  the  original  testator,  and  the  other  by  creditors. 
It  is  manifest  that  this  bond,  if  it  were  a  debt  (which  I  assume  it  to 
be)  against  the  estate  of  William  Bolton,  might  have  been  enforced 
at  that  time.  If  it  had  been  proved  against  his  estate,  it  would  pro- 
bably, so  far  as  I  understand  the  statement  of  the  case,  have  exhausted 
all  the  estate ;  for  they  seem  to  have  been  simple  contract  creditors 
who  instituted  the  suit,  and  this  would  have  been  a  specialty  debt 
The  personal  estate  would  not  have  paid  it  in  full ;  but  there  was  the 
real  estate  of  William  Bolton  which  remained  to  be  administered,  and 
nothing  could  be  more  easy  than  (assuming  the  court  to  have  juris- 
diction, either  in  the  name  of  the  ordinary  or  otherwise)  for  the  person 
interested  to  have  instituted  proceedings  against  the  real  estate  of 
William  Bolton  for  the  purpose  of  enforcing  the  payment  of  the  bond. 
No  steps  whatever  for  this  purpose  were  taken  till  the  year  1832 ;  and 
although  that  is  no  bar  in  equity  or  at  law  upon  a  specialty  debt, 
(only  fifteen  years  having  elapsed,)  yet  the  proper  course,  as  it 
appears  to  me,  was  io  have  instituted  proceedings  in  the  courts  of 


COUET8  OP  CHANCERY,  1851-83.  169 

|_  ^       ■      --  -  ■  ■  ^^ ■_^1L_11^ L- 

Bolton  V.  PoweU. — HowMrd  v.  Eaile. 

common  law,  in  the  name  of  the  archbishop)  for  the  purpose  of  en* 
forcing  the  penalty  upon  the  bond  I  am  confirmed  in  this  view  of 
the  case  by  the  circumstance  that  no  case  has  been  found  in  equity 
(though,  if  the  jurisdiction  existed  in  equity,  there  must  have  bcMsn 
many  such  cases)  in  which  any  such  suit  was  instituted  in  the  first 
instance  in  a  court  of  equity.  All  the  cases,  with  the  exception  of 
that  in  6  Beav.,  are  cases  in  which  a  suit  has  been  instituted  against 
the  obligor  of  the  bond,  apparently  for  the  whole  amount  of  the  pe- 
nalty, and  he  has  come  into  equity  to  stay  the  action,  and  has  suc- 
ceeded in  staying  it  upon  this  condition,  yiz.,  that,  by  consent,  juris- 
diction should  be  given  to  the  court  to  take  an  account  of  the  assets 
of  the  testator  which  he  ought  to  have  administered,  and  to  make  him 
liable  to  pay  the  amount  found  due  upon  that  account 

In  the  case  of  Parker  v.  Youngs  Lord  Langdale  expressly  decided 
that  no  suit  would  lie  in  this  court  by  a  person  claiming  the  benefit 
of  the  bond,  without  having  obtained  the  sanction  of  the  Ecclesiasti- 
cal Court  for  putting  the  bond  in  suit ;  but  he  did  not  decide  that  a 
suit  would  not  lie  in  this  court  exactly  in  the  same  circumstances, 
provided  the  sanction  of  the  Ecclesiastical  Court  had  been  obtained 
for  that  purpose,  though  his  observations  appear  to  me  to  tend  in  that 
direction.  He  says — ''  In  the  absence  of  aU  authority  on  the  subject, 
it  does  not  appear  to  me  that  any  one  can  be  a  specialty  creditor 
under  a  bond  which  he  does  not  produce,  and  which  is  not  under  his 
control,  which  was  not  executed  to  him  or  to  his  intestate,  but  was 
executed  to  a  public  officer,  and  remains  subject  to  the  judicial  con- 
trol of  the  Ecclesiastical  Court,  which  has  discretion  to  determine 
whether  the  bond  should  be  put  in  suit  or  not,  and  on  what  terms." 
K  the  ordinary  sued  here,  he  would  have  the  entire  control  over  the 
bond,  and  be  enabled  to  deal  with  it  as  he  thought  fit  This  suit  was 
instituted  in  1832,  and  it  is  to  be  observed  that,  as  respects  one  defend- 
ant, Harry  Cook,  the  case  of  Hammond  v.  Messenger  is  precisely  and 
directly  in  point ;  indeed,  this  is  a  stronger  case  than  that  of  JBam- 
mond  v.  Messenger.  Harry  Cook  was  then  alive,  and  was  one  of  the 
sureties  in  the  bond ;  and  consequently,  as  against  him,  the  suit  ought 
to  have  beqn  simply  an  action  at  law;  and  assuming — which  I  am 
of  opinion  ought  not  to  be  assumed — that,  in  favor  of  the  plaintifl^ 
this  order  of  the  Ecclesiastical  Court  amounts  to  an  assignment  of. 
the  bond  to  the  plaintiff,  yet,  as  against  Harry  Cook,  the  case  of. 
Hammond  v.  Messenger  is  a  decisive  authority  that,  as  against  him  at> 
least,  the  bond  could  only  be  enforced  by  an  action  at  law,  and  that 
no  suit  could  be  maintained  in  this  court 

Then,  it  is  said,  jurisdiction  is  given,  with  respect  to  the  others,  by 
reason  of  their  being  dead,  and  that  therefore  there  is  administration 
of  assets,  and  that  the  bond  might  be  proved  as  an  ordinary  debt 
Assuming  it  to  be  true — which  I  think  is  not  established — that  where 
there  is  a  person  who  is  the  legal  creditor,  and  he  holds  the  debt  ex- 
pressly in  trust  for  certain  other  persons,  those  persons  could  maintain 
a  suit  for  the  administration  of  assets  in  this  court, — assuming  ^that 
to  be  the  case,  it  is  by  no  means  equally  clear,  that,  in  the  case  of  a 
constructive  trust,  the  same  right  would  accrue,  at  least  in  the  absence 
VOL.  vni.  15 
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of  any  special  circumstances.  I  assume  the  plaintiff  to  be  interested 
in  the  bond,  but  certainly  not  as  a  direct  cestui  que  trust.  That  can- 
not be  alleged,  because  she  is  not  named.  The  bond  is  for  four  pur- 
poses :  first,  to  make  an  inventory,  which  creates  no  trust  at  all ;  there 
is  the  third,  to  render  a  true  account,  to  which  the  same  observation 
may  be  applied.  With  respect  to  the  fourth,  no  trust  exists ;  with 
respect  to  the  second,  some  question  arises,  because  it  is  provided  that 
the  bond  is  to  be  forfeited,  unless  the  person  who  is  the  obligor  in  the 
bond  shall  well  and  truly  administer  the  estate  according  to  law. 

It  may  be  said  —  and  I  think  justly  said — that  persons  who  are 
interested  in  that  estate  are  entitled  to  take  such  proceedings  as  the 
court  will  allow,  in  order  to  enforce  the  due  administration  of  the 
estate ;  but  it  would  be  a  very  strange  thing  to  say  (assuming  that 
that  creates  a  constructive  trust)  that  persons  interested  in  the  estate, 
or  persons  representing  the  estate,  are  to  be  at  liberty  to  prove  a  debt 
under  the  administration  of  assets,  (which  is  the  most  favorable  way 
in  which  I  can  put  it  for  the  plaintiff,)  without  showing  the  court  why 
it  is  that  the  obligee  in  the  bond,  to  whom  it  is  expressly  given,  does 
not  come  forward,  and  does  not  bind  himself  with  respect  to  any  pro- 
ceedings to  be  taken  upon  the  bond.  If  that  be  so  in  the  case  of  an 
ordinary  obligee,  I  think  the  observation  is  stronger  in  the  case  of  a 
public  officer  of  the  Ecclesiastical  Court,  and  that  no  person  ought  to 
be  allowed  to  sue  for  the  enforcement  of  the  bond  without  explaining 
in  some  strong  and  special  manner,  and  without  proving  some  strong 
and  special  drcumstieinces,  which  prevent  him  from  obtaining  the 
sanction  and  using  the  name  of  that  person  for  instituting  a  suit  in 
this  court  If  the  fact  be,  (which  possibly  may  be  the  case,)  that 
upon  application  no  suit  could  be  instituted  in  this  court  in  the  name 
of  the  ordinary,  and  that  the  ordinary  would  not  allow  his  name  to  be 
used  for  the  purpose  of  a  suit  in  equity,  it  is  only  one  additional  fact 
to  prove  this  in  mv  mind,  that  the  plaintiff  has  mistaken  the  court  in 
which  the  proceedings  ought  to  be  instituted,  in  coming,  in  the  first 
instance,  to  a  court  of  equity. 

It  is  said  by  Mr.  Roupell,  (and  there  is  weight  in  the  observation 
undoubtedly,)  that,  supposing  the  plaintiff  proceeded  at  law,  the 
money  would  be  paid,  or  at  least  nominally  paid,  to  the  Archbishop 
of  Canterbury,  and  the  archbishop  could  not  retain  it ;  but  I  am  of 
opinion  that  that  is  not  a  just  objection  to  the  opinion  which  I  have 
formed.  In  fact,  the  archbishop  would  not  receive  it,  because,  though 
the  suit  were  instituted  in  the  name  of  the  archbishop,  the  real  plain- 
tiff would  receive  the  money;  and  she  would  have  to  prove,  in  the 
first  place,  that  she  was  the  next  of  kin,  and  entitled  as  next  of  kin,  in 
which  case  it  would  be  necessary  to  prove  that  all  the  debts  were 
satisfied,  or  that  she  was  a  creditor,  and  had  not  received  her  debt. 
Whether  she  would  be  entitled  to  recover  as  legal  personal  represent- 
ative, I  do  not  stay  to  inquire ;  but  assuming  that  she  would,  she 
would  then  receive  the  money  in  her  character  as  representative,  and, 
as  such,  any  one  of  the  persons  entitled  to  the  benefit  of  that,  might 
sue  her  in  this  court,  because  she  would  have  recovered  a  judgment  in 
her  personal  reoresentative  character.    I  think  the  case  of  Bc^rker  v. 
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Birch^  and  the  case  of  Bourker  v.  WatkinSj  and  all  that  dass  of  cases, 
in  which  the  court  will  not  allow  a  person,  interested  to  the  full  extent 
of  a  debt  due  to  the  testator's  estate,  to  sue,  unless  some  special  cir- 
cumstances are  established  to  show  that  they  are  entitled  to  sue,  have 
a  bearing  on  this  case,  and  confirm  me  in  tlie  view  I  have  adopted 
and  the  conclusion  I  have  come  to.  All  I  decide  in  this  case  is — and 
I  am  desirous  not  to  decide  any  thing  further — that  the  legal  personal 
representative,  the  administratrix  de  bonis  non  of  an  original  intestate, 
cannot  sue  upon  or  enforce  the  bond  given  to  the  Archbishop  of  Can- 
terbury by  the  original  administrator  against  his  estate,  and  against 
the  co-sureties  in  the  bond,  without  showing  some  special  circum* 
stances  why  the  archbishop  himself  did  not  institute  the  proceedings ; 
and  I  wish  carefully  to  guard  myself  against  determimng  that  the 
archbishop  himself  could  sue,  even  if  the  suit  were  instituted  in  his 
name.  For  the  reasons  which  I  have  stated,  I  think  this  bill  cannot 
be  maintained.  At  one  time  I  thought  the  proper  course  which  this 
court  ought  to  have  taken  was  to  dismiss  the  bill,  without  costs, 
because  it  appeared  to  me  that  the  question  might  have  been  raised 
upon  demurrer.  But  Mr.  Chandless  has  read  to  me  a  passage  in  the 
bill,  in  which  it  is  stated  that  the  ordinary  had  refused  to  institute  a 
suit,  or  to  become  a  co-plaintiff  with  the  plaintiff  for  this  purpose.  I 
think  that  makes  a  difference,  and  might  make  it  difficult  for  ths 
defendants  to  have  demurred  to  the  bilL 

A  discussion  subsequentlv  took  place  respecting  costs,  the  plaintiffs 
contending,  as  to  some  of  the  defendants,  that  they  ought  not  to  have 
the  costs  occasioned  by  the  objection  taken  for  want  of  parties  in 
1836,  inasmuch  as  they  might  then  have  taken  the  objection  now 
urged  for  want  of  equi^,  and  thus  prevented  a  great  deal  of  expense. 
To  this  it  was  replied,  that  the  bill  contained  an  allegation  that  the 
archbishop's  representative  declined  to  sue  on  the  bond,  and  the 
defendants  had  a  right  to  presume  such  to  be  the  fact 

His  honor  ultimately  dismissed  the  bUl,  with  costs,  as  against  all 
the  defendants. 


Be  The  Trustee  Act,  1850 ;  Be  Hartnall's  Will.^ 

Pecexnber  6, 1851. 

Drustee  Actj  1850,  ^.  23— «  Sole  Trustee^ -^  Construction. 


representatiTM  of  a  §ole  trustee,  deceased,  in  whose  name  a  snm  of  stock  was  standing, 
used,  for  moxe  than  twenty-eight  days  after  teqnest  in  writing,  to  receive  the  din- 
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BeU,  that  the  oonrt  hadpower  to  Test  the  right  to  vooeire  these  dividends  in  the  petitioner, 
under  sect  23  of  the  iSnstee  Act,  1850,  althoagh  that  section  seemed  to  apply  in  words 
only  to  the  case  of  a  sole  trustee  so  lefosing. 

Mdd,  also,  that  the  order  might  be  made  to  refer  to  arrears  of  diyidends  as  well  as  fatnn 
payments. 

This  was  a  petition  for  vesting  in  the  petitioner,  by  an  order  under 
the  Tmstee  Act  of  1850,  the  arrears  and  future  payments  of  the 
dividends  on  a  certain  sum  of  stock  still  standing  in  the  name  of  the 
trustee  thereof,  who  was  dead.  By  his  will,  dated  the  8th  March, 
1823,  G.  Hartnall  bequeathed  certain  personal  property  to  trustees, 
named  Woodland  and  Poole,  upon  trust  for  the  petitioner  for  life,  and 
after  her  decease  upon  the  further  trusts  therein  mentioned.  In  1824 
the  testator  died.  In  December  of  that  year  Poole  alone  proved  the 
will.  Woodland  having  renounced  probate,  and  refased  to  accept  the 
trusts.  Poole  acted  as  sole  trustee,  and  the  stock  in  question  was 
vested  in  his  name  as  sole  trustee  of  the  wilL  On  the  27th  July, 
1830,  Poole  died,  and  letters  of  administration  of  his  estate  and  effects 
were  subsequently  granted  to  T.  J.  Poole  and  CX  Burt:  they  refused 
to  act  in  the  trusts  of  Hartnall's  will,  or  to  receive  the  dividends  of  the 
stock.  There  was  no  power  in  Hartnall's  will  to  appoint  new  trus- 
tees thereof.  The  stodc  still  remained  in  the  name  of  Poole,  and  the 
dividends  thereon  were  accumulating.  The  petition  prayed  that  the 
right  to  receive  the  arrears  and  future  payments  of  these  dividends 
might  be  vested  in  the  petitioner,  or  some  other  proper  person. 

Freelifigj  for  the  petition,  said  that  T.  J.  Poole  and  C.  Burt  had 
been  duly  requested,  more  than  twenty-eight  days  before  the  petition, 
to  receive  the  dividends  on  this  stock,  but  they  refused  to  interfere. 
He  suggested  that  there  was  some  difficulty  upon  the  words  of  the 
Trastee  Act,  sect  23  applying,  in  terms,  to  the  case  of  a  sole  trustee 
refusing  to  receive  the  dividends.  Here  there  were  two  who  refused. 
But  this  was  probably  cured,  he  submitted,  by  the  interpretation 
clause,  sect  2,  which  enacted,  that  any  word  importing  the  singular 
number  might  mean  the  plural ;  also  the  24th  clause,  in  contradistinc- 
tion to  the^rd,  providea  for  the  case  of  one  of  several  trustees  refus- 
ing to  receive  dividends.  That  showed  that  the  23d  clause  was  in- 
tended to  apply  to  the  case  of  more  than  one  trustee  refusing.  In 
the  18th  section  the  word  ^  sole "  was  used  to  apply  to  several  per- 
sons. 

rSiR  J.  Parker,  V.  C.    Persons  who  together  are  solely  entitled.] 
That  must  also  be  the  meaning  here,  or  there  is  nothing  in  the  act 
to  embrace  the  case  where  more  than  one  trustee  refuses  to  receive 
dividends,  &c. 

Sir  J.  Parker,  V.  C.  You  contend  that  sec.  24  applies  to  the  case 
of  one  of  several  trustees  refusing,  and  sect  23  to  the  case  of  a  sole 
trustee,  or,  if  more  than  one,  all  the  trustees  refusing.  I  think  that 
must  be  so,  but  it  is  rather  a  strange  use  of  the  interpretation  clause. 

FireeUng  directed  attention  to  that  part  of  the  prayer  of  the  petition 
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which  referred  to  tiie  arrears  of  the  dividends.    Sec  23,  he  saidi 
seemed  to  refer  to  the  general  dividends. 

Sir  J.  ParkeR)  V.  C.    I  think  the  power  of  the  court  extends  to 
the  arrears  of  dividends  under  this  section. 


Re  The  Joint-stock  Companies  Windino-vp  Acts,  1848  and  1849 ; 
Re  The  London  and  Birmingham  Extension  and  NorthamptoNi 
DaventrTi  and  Warwick  Railway  Co.;  Ex  parte  Gay.^ 

December  19,  1851. 

CkJl'^  Coniributories-^  Costs. 

The  Master  to  whom  is  committed  the  winding  np  of  an  abordTe  association  for  the  forma 
tion  of  a  railway  company,  in  an  urgent  case,  may  make  a  call,  for  costs  incurred  by  the 
Official  Manager  for  the  common  benefit  of  all  the  contribntories,  upon  oontribntories 
clearly  liable  as  such,  although  there  may  possibly  be  a  certain  class  of  them  primarily 
liable,  the  question  of  prior  liuility  being  left  to  be  afterwards  determined.  But  it  seems 
that  such  a  call  ought  not  to  be  made  to  pay  the  debts  of  the  company  until  the  question 
of  primary  liability  is  determined. 

This  was  a  motion  on  the  part  of  John  Gay  to  discbarge  an  order 
of  the  Master  charged  with  the  windins-up  of  the  above-named  com* 
pany,  dated  the  3a  December,  1851,  wnereby  he  ordered  that  a  call 
of  1/.  135.  per  share  should  be  made  on  the  contribntories  of  the  said 
company  included  in  class  1,  as  settled  by  him,  (of  which  class  the 
said  John  Gay  was  a  contributory,)  to  provide  a  ifnnd  for  payment  of 
the  costs  of  winding  up  the  said  company;  and  that  each  of  the  said 
contribntories,  on  the  Slst  December,  1851,  should  pay  to  the  official 
manager  the  balance  which  would  be  due  from  him  after  debiting^ 
his  account  in  the  said  company's  books  with  such  call.  The  said 
company  was  projected  in  1845,  and  a  laige  number  of  shares  were 
issued,  the  deposits  upon  which  amounted  to  about  19,000/.  On  the 
16th  August,  1845,  an  indenture  was  made  between  certain  persons 
of  the  first  and  second  parts,  and  the  subscribers  to  the  undertaking 
of  the  third  part,  whereby  it  was  provided  that  certain  persons  should 
be  appointed  the  managing  committee,  and  they  were  thereby  em- 
powered to  appoint  bankers,  engineers,  surveyors,  clerks,  and  other 
persons,  and  to  pay  them  such  salaries  as  they  might  deem  right,  and 
to  enter  into  any  contract  for  making  the  necessary  survey,  and  all 
other  measures  necessary  to  the  application  to  parliament  for  carrying 
out  the  project.  They  were  also  authorized  to  apply  the  moneys  which 
might  be  paid  as  deposits  to  the  discharge  of  the  expenses  which 
might  be  so  incorred.  The  deed  then  contained  an  agreement,  that, 
if  the  intended  application  to  parliament  should  not  be  successfol,  the 

*  16  Jar.  34. 
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parties  thereto  should  bear  and  pay  c^  the  costs  and  expenses  which 
should  have  been  incurred,  whether  before  or  after  the  execution 
thereof,  with  a  view  to  the  establishment  or  promotion  of  the  said 
undertaking,  whether  in  or  about  the  making,  obtaining,  or  complet- 
ing any  surveys  or  estimates  for  the  said  railway,  branches,  and 
works,  or  any  of  them,  of  on  account  of  any  solicitors'  charges,  coun- 
sel's fees,  and  the  costs  of  or  incidental  to  preparing,  applying  for,  or 
procuring  any  such  act  as  aforesaid,  travelling  expenses,  and  all  other 
costs  and  charges  of  every  description  incidental  or  preparatory  to  the 
,  proposed  undertaking, — all  sucn  expenses,  costs,  and  charges  to  be 
assessed  ratably  on  the  sum  or  sums  respectively  subscribed  by  the 
parties  thereto. 

Considerable  expenses  were  afterwards  incurred  in  employing  soli- 
citors, engineers,  and  local  agents,  with  a  view  to  the  application  to 
parliament  That  application  did  not  succeed,  and  the  project  was 
abandoned  The  managing  committee  exhausted  the  deposits  in 
these  expenses,  and  in  payment  of  10,000^  in  part  of  the  purchase 
money  of  the  Warwick  and  Knapton  Canal,  which  they  had  con- 
tracted to  buy.  Under  these  circumstances,  in  May,  1849,  an  order 
was  made  to  wind  up  the  affairs  of  the  company  under  the  above 
acts,  and  in  June,  1849,  the  official  manager  was  appointed.  Consi- 
derable costs  were  incurred  in  the  Master's  office,  in  opposing  claims 
made  against  the  company,  and  in  settling  the  list  of  contributories. 
Claims  were  brought  against  the  company  amounting  in  the  whole  to 
the  sum  of  21ftW)L  These  claims  the  official  manager  successfully 
resisted,  excepting  to  the  amount  of  2,700^  One  of  the  claims  so  op- 
posed was  made  by  a  gentleman  named  Prichard,  the  surveyor  and 
engineer  employea  by  the  company,  who,  by  the  direction  of  the 
Master,  under  an  order  dated  the  21st  March,  1851,  brought  an 
action  for  that  sum,  which  was  still  pending,  against  the  official  ma- 
nager, and  which  the  official  manager  was  directed  to  defend.  Cer- 
tain documents  were  required  for  the  defence  to  this  action,  which 
were  in  the  hands  of  a  Mr.  Hall,  who  claimed  a  lien  upon  them.  It 
was  necessary  to  pay  off  this  lien,  as  well  as  to  provide  funds  to  de- 
fend the  action  in  other  respects.  Moreover,  in  May,  1850,  after  tak- 
ing the  opinion  of  counsel  in  the  matter,  the  Master  had  directed  a 
suit  to  be  instituted  by  the  official  manager,  in  the  name  of  a  contri- 
butory as  plaintiff,  against  the  Warwick  and  Knapton  Canal  Com- 
Eany,  to  recover  the  10,000/.  so  paid  to  them.  Various  proceedings 
ad  been  taken  in  this  suit,  and  considerable  expenses  incurred,  and 
the  suit  was  still  pending.  To  meet  all  these  expenses,  amounting 
to  between  14,000/.  and  15,000/.,  the  official  manager  had  only  re- 
ceived a  sum  of  10/.,  which  was  the  balance  in  the  hands  of  the 
company's  bankers  to  their  credit,  and  a  further  sum  of  70/.  from 
some  of  the  contributories  to  the  company  in  anticipation  of  calls. 

The  Master  had  divided  the  contributories  to  the  company  into 
two  classes :  class  1  consisting  of  those  who  had  executed  the  sub- 
scribers' deed ;  class  2,  of  those  who  had  not  executed  it.  By  an 
-order  dated  the  22d  July,  1851,  the  Master  directed  that  a  call  of 
IL  Ids,  per  share  should  be  made  on  the  first  class  of  contributories 


COURTS  OP  CHANCERY,  1851-62.  175 

Ex  parte  Gay. 

to  the  company,  to  be  paid  on  the  33d  Angast,  1851,  as  therein  men* 
tioned.  This  call  was  intended  to  provide  for  the  debts  of  the  com- 
pany, as  well  as  the  expenses  incurred  in  winding  it  up.  John  Oay 
appealed  to  the  court  against  this  call.  On  the  31st  July,  185i, 
Knight  Bruce,  V.  C,  discharged  the  Master's  order,  on  the  ground 
that  there  existed  a  contention  as  to  the  priority  and  proportion  of 
their  liability  between  those  contributories  who  formed  the  managing 
committee  and  ttiose  who  did  not,  the  latter  claiming  that  the  ma* 
naging  committee  were,  by  reason  of  large  sums  which  they  had  not 
accounted  for,  liable  in  the  first  instance  to  the  call  at  least  in  a 
much  greater  degree ;  and  because  he  thought  that  this  question  should 
first  be  investigated  by  the  Master.  His  honor,  in  giving  judgraenti 
however,  said  that  he  could  conceive  a  case  in  which  there  might  be 
such  an  urgent  necessity  for  a  call  as  to  render  it  not  unfit,  for  a  time 
at  least,  to  disregard  that  contention,  and  to  make  the  call  at  once. 
The  Master,  conceiving  that  there  was  an  urgent  necessity  for  raising 
money  to  meet  the  expenses  incurred  by  the  official  manager,  who 
was  without  assets  either  to  pay  the  liabilities  already  incurred,  or  to 
prosecute  the  proceedings  further,  on  the  3d  December,  1851,  m^ide 
the  call  now  in  question  for  these  purposes  only,  and  not  to  pay  the 
debts  of  the  company ;  and  he  alleged,  in  addition  to  the  circum- 
stances above  mentioned,  that  the  managing  committee  were  unable 
to  pay,  or  it  would  be  impossible  to  recover  from  them  the  amount 
intended  to  be  raised  by  this  call,  and  it  was  therefore  useless  to  in- 
quire as  to  their  primary  liability,  and  that  the  official  manager  had 
no  funds  even  to  conduct  such  an  inquiry ;  and  further,  that  the  per- 
sons upon  whom  the  call  was  intended  to  be  made  had  all  executed 
the  subscribers'  contract,  and  were  therefore  clearly  liable  to  the  ex- 
penses which  the  call  was  intended  to  provide  for. 

Daniell  and  Cbfe,  for  the  motion,  contended  that  the  general  body 
of  contributories  were  not  liable  until  the  members  of  the  managing 
committee  had  refunded  the  deposit  money  improperiy  applied  by 
them.  They  cited  JSinier's  cclsCj  1  Sim.  N.  S.  435 ;  s.  c.  4  Eng.  Rep.  164. 

[Sir  J.  Parker,  V.  C.  Does  it  not  make  a  difference,  with  regard 
to  Hunter^s  casCj  that  the  parties  have  in  this  case  executed  the  sub- 
scribers' contract  ?] 

They  referred  to  the  83rd  and  103rd  sections  of  the  act  of  1848, 
and  contended  that  those  sections  gave  a  complete  discretion  to  the 
Master  to  make  calls  on  the  general  body,  if  the  persons  primarily 
liable  failed  to  pay  the  debts  and  costs,  but  not  otherwise ;  but  he 
must  have  sufficient  data  on  which  to  exercise  that  discretion ;  and 
here  there  were  persons  first  liable  who  had  not  been  called  on  to 
pay  these  costs.  The  managing  committee  here  had  no  equity 
against  the  parties  who  had  executed  the  subscribers'  contract,  be- 
cause they  had  received  ample  funds  to  discharge  all  the  liabilities 
which  they  had  unlawfully  applied  to  other  purposes  not  warrant- 
ed by  their  powers.  They  referred  also  to  Ex  parte  Preece^  15  Jur. 
538 ;  8.  c.  4  Eng.  Rep.  161. 

(X  P.  Cooper  and  De  Oex^  for  some  contributories. 
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Sir  J.  Parker,  V.  C,  without  hearing  the  other  side,  delivered 
judgment  as  follows :  — - 1  do  not  think  I  can  interfere  with  what 
the  Master  has  done  here.  The  first  question  is,  whether  the  Mastear 
has  power  to  do  what  he  has  done ;  and  the  facts  as  to  that  are 
these :  —  The  Master  has  divided  the  contributories  into  two  classes 
•—those  who  have  executed  the  subscription  contract,  and  those 
who  have  not  executed  the  subscription  contract.  Now,  he  has  not 
made  any  subdivision  of  those  who  have  executed  the  subscription 
contract.  If  anvbody  at  all  is  liable — if  there  is  any  liability  at 
all — it  must  belong  to  that  class  who  have  executed  the  subscrip- 
tion contract.  And  with  regard  to  the  case  before  Lord  Cranworth, 
I'  do  not  think  that  that  case  will  at  all  interfere  with  the  view 
which  the  court  takes  now,  because  that  was  the  case  of  a  party 
who  belonged  to  a  class  of  contributories  as  to  whom  it  was  doubtful 
to  what  extent  they  were  liable,  if  at  all.  It  was  the  case  of  a  com* 
pany  that  had  not  gone  so  far  as  this.  It  was  the  case  of  a  person 
agreeing  to  take  shares  which  were  allotted  to  him,  and  although 
he  was  on  the  list  of  contributories,  it  had  not  yet  been  ascertained 
what  amount  of  liability  that  class  had  incurred  at  all ;  and  Lord 
Cranworth  says, "  Surely  it  is  one  ingredient  in  the  exercise  of  that  dis- 
cretion, that  the  Master  should  find  that  Mr.  Hunter  belongs  to  a 
class  the  whole  of  which  is  liable  together  to  a  call  of  some  given 
amount,  be  it  5/.  or  be  it  5000/.  Surely  the  Master  has  not  proper  data 
on  which  to  exercise  his  discretion  until  he  has  ascertained  those  facts." 
It  appears  to  me  that  he  has  got  that  datum  herej  because  the  class 
that  is  represented,  upon  this  application  to  discharge  the  Master's 
order,  is  the  only  class  that  can  possibly  be  liable,  and  it  is  the  class 
that  has  made  itself  liable  distinctly  by  executing  a  deed  of  covenant 
to  contribute  towards  the  payments  that  have  been  made.  Now, 
what  are  the  costs  that  have  been  talked  of  here  ?  They  are  costs 
that  have  been  incurred  for  the  common  benefit — they  are  costs  in- 
curred in  prosecuting  an  action  and  a  suit,  or  at  least  in  prosecuting 
a  suit  and  defending  an  action,  the  object  of  the  suit  being  to  in<» 
crease  the  assets,  and  the  object  of  the  action  being  to  defend  the 
assets,  and  therefore  they  must  have  been  costs  which  have  been  in- 
curred for  the  common  benefit  of  all  parties.  Therefore  it  appears  to 
me  that  this  is  as  much  a  case  in  which  the  Master  had  power  to 
act  as  the  case  o{  Ex  parte  Preece  referred  to  before  Vice- Chancellor 
Knight  Bruce,  where 'he  thought  the  Master  was  right  in  making  a 
call  for  costs  in  circumstances  not  very  dissimilar  to  the  circumstan- 
ces of  this  case. 

Then,  if  the  Master  has  power,  it  is  a  case  within  his  discretion ; 
and  the  court  cannot  interfere  with  the  discretion  of  the  Master  until 
it  is  satisfied  that  the  Master  has  erred  in  the  exercise  of  his  discre- 
tion. Now,  what  the  Master  has  done  is  not  final ;  what  he  has 
done  is  merely  provisionally  making  an  order  for  the  money  to  be 
brought  forward.  The  proportions  in  which  it  is  to  be  paid,  with 
regard  to  those  who  may  be  primarily  liable  or  secondarily  liable  is 
a  thing  that  may  be  adjusted  afterwards  in  the  course  of  winding  up 
this  estote.    And  his  honor  the  Vice- Chancellor  Knight  Bruce,  in  his 


COURTS  OP  CHANCERY,  1851-62.  177 

ExparUQtkj. 

judgment  when  this  case  was  before  hun,  says,  <<There  may  be  a  case  of 
necessity  rendering  that  temporary  injustice  inevitable :  the  question 
still  remains  whether  this  is  a  case,''  and  so  on.  What  he  means  by 
<'  temporary  injustice"  is,  that  provisionally  parties  could  be  called  upon 
to  bring  moneys  forward,  which  moneys  they  have  eventually  to  receive 
back  from  those  persons  liable  to  indemnify  them.  It  has  been  urged 
before  the  court,  that  the  Master  has  on  this  occasion  acted  not  in 
accordance  with  the  view  taken  by  the  court  in  the  order  of  July  last 
As  I  understand  it,  when  the  Master  made  the  call  in  July  last,  he 
made  that  call  to  pay,  not  costs  only,  but  debts  and  costs;  and  in 
coming  to  that  conclusion  he  does  not  appear  to  have  had  regard, 
or  not  to  have  had  sufficient  regard,  to  the  circumstance  that  there 
was  a  question  which,  I  am  fiilly  aware,  will  eventually  be  a  most 
important  question — that  there  is  a  certain  class  of  these  contribu- 
tories  who  may  be  liable  to  bring  forward  a  large  sum  in  the  way  of 
accounting  for  money  which  they  have  already  received ;  a  portion 
of  the  assets  of  this  company  may  hereafter  be  recovered,  which  will 

So  in  relief  of  the  general  body  of  contributories.  It  appears  the 
faster  either  had  no  regard  to  that  circumstance,  or  had  not  suffi- 
cient regard  to  it,  and  the  court,  under  these  circumstances,  considered 
it  right  to  discharge  the  former  order  of  the  Master.  It  is  a  thing 
particularly  in  the  discretion  of  the  Master  what  regard  should  be 
had  to  that,  because  he  must  not  only  have  regard  to  the  quantum 
to  be  recovered  from  these  parties,  but  as  to  the  time  of  getting  it; 
because  there  may  be  a  very  clear  liability  on  the  part  of  these 
persons,  which  may  not  be  capable  of  being  enforced  until  it  is  too 
late  get  the  money  to  meet  the  exigency  for  which  the  money  is 
wanted. 

It  is  said  the  Master  is  not  justified  upon  the  evidence  in  going 
against  certain  of  the  members.  Suppose  there  are  fourteen,  and 
that  seven  can  pay  and  seven  cannot  pay ;  it  is  said  that  the  Master 
must  first  go  arainst  the  fourteen,  each  for  his  own  contribution ; 
after  he  is  satisned,  in  the  course  of  this  proceeding,  that  seven  can- 
not pay,  he  is  to  go  aminst  the  seven  that  can  pay,  and  so  on  toties 
qiioiies.  But  it  would  be  a  long  time  before  the  amount  could  be 
obtained  for  paying  these  costs  by  those  means.  Now,  it  appears  to 
me  that  the  circumstances  now  before  the  court  differ  in  many  most 
material  points  from  the  circumstances  as  they  were  before  the  court 
in  July  last.  The  court,  of  course,  is  bound  by  what  it  did  in  July 
last,  and  I  do  not  consider  I  am  in  any  degree  going  against  the  view 
taken  of  this  case  by  the  Vice-Chancellor  Knight  Sruce  when  it  was 
before  him.  The  matter  has  gone  back  te  the  Master ;  the  Master 
has  had  regard,  and  has  appli^  his  discretion,  to  the  circumstances 
which  the  court  thought  he  had  erred  in  not  sufficiently  regarding 
before ;  and  having  had  regard  to  those  circumstances,  he  now  makes 
an  order,  which  is  something  in  the  nature  of  a  special  report,  by 
which  he  does  not  make  this  call  now  in  respect  of  any  debt — he 
puts  the  debts  on  one  side,  and  makes  it  only  in  respect  of  costs. 
He  says  it  is  a  matter  of  absolute  necessity  that  these  costs  should 
be  provided  for ;  and  it  is  obvious  that  must  be  so,  because  if  the 
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company  is  attacked  on  one  hand,  and  is  to  assert  claims  by  means 
of  litigation  on  the  other,  it  cannot  be  done  without  the  official  ma- 
nager being  in  possession  of  fands  to  enable  him  to  do  what  is  neces- 
sary. The  Master  says  it  is  absolutely  necessary  there  should  be 
funds  put  into  the  hands  of  the  official  manager  for  that  purpose ; 
and  the  Master  comes  to  that  conclusion  having  had  before  him  what 
he  had  not  sufficient  regard  to  before— the  probabilities  and  possi- 
bilities of  the  claims  against  the  managing  committee.  It  appears 
to  me,  therefore,  as  far  as  I  understand  the  case,  that  this  call  must 
be  paid  as  a  provisional  payment  to  be  adjusted  afterwards ;  and 
that  if,  for  the  benefit  of  Mr.  Ck)le's  client  and  the  rest  of  the  body, 
it  turns  out  that  you  can  eventually  make  the  managing  committee 
liable,  there  will  be  a  portion  of  the  assets  recovered,  which  may  pos- 
sibly go  in  relief  of  the  other  parties,  and  in  relief  of  the  party  who 
makes  this  motion.  Therefore,  quite  in  accordance  with  the  view 
taken  by  the  Vice-Chancellor  Knight  Bruce,  I  do  not  think  it  right  to 
interfere  with  the  discretion  which  the  Master  has  exercised  upon  all 
the  new  circumstances  of  the  case  brought  before  him.  I  do  not 
think  that  I  interfere  with  Smtei^s  casCy  or  any  other  case,  in  com- 
ing to  the  conclusion  that  the  Master  has  doneVhat  he  had  a  power 

to  do,  and  that  he  has  exercised  a  sound  discretion. 

* 

Costs  of  the  official  manager  were  given  out  of  the  estate,  and  no 
other  costs  were  given. 


Yatbs  v.  Madden*^ 

January  21  and  November  6,  1851. 

Will  ^^  Annuity  J  whether  Pevpelual  or  for  Life. 

Bequest  to  T.  of  *'one  clear  annuity  of  lOCtf.  per  annum,  for  and  daring  his  natural  life; 
and  should  he  die,  a  child  him  sorviyinfi;*  I  continue  the  same  annuity  for  such  child's  use 
and  benefit,  to  be  paid  to  his  or  her  mower :  *'— 

Hdd^  reyersing  the  decision  of  the  late  Vice-Chanoenor  of  England,  that  tiie  child  of  T.  did 
not  take  a  perpetual  annuity,  but  for  life  only. 

Edd^  also,  that  the  direction  as  to  payment,  "  to  be  paid  to  his  or  her  mother,**  did  not  cut 
down  the  annuity  to  the  minority  of  the  chUd. 

This  was  an  appeal  from  so  much  of  a  decree  made  on  the  hear- 
ing of  the  cause  by  the  late  Vice-Chancellor  of  England  as  declared 
that  the  plaintiff  was  entitled,  under  the  will  of  Thomas  Legal  YateS| 
the  testator  in  the  cause,  to  a  perpetual  annuity  of  100/.,  Jamaica 
currency,  (reported  13  Jur.  331.)  The  question  in  the  cause  arose 
upon  a  bequest  in  the  will  of  the  Hon.  Thomas  Legal  Yates,  of  the 
island  of  Jamaica,  who  bequeathed  an  annuity  to  his  son  Edward  in 
the  following  terms: — "  I  give,  devise,  and  bequeathe  unto  my  soii| 

116  Jur.  45 ;  21  Law  J.  Bep.  (n.  s.)  Chanc  24. 
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Edward  Crookson  Yates,  one  clear  annuity  of  100/.  per  annum,  for 
and  during  his  natural  life ;  and  should  he  die,  a  child  him  survivipg, 
I  continue  the  same  annuity  for  such  child's  use  and  benefit,  to  be 
paid  to  his  or  her  mother."  And  then  he  said,  ^  I  continue  the  char 
rity  which  I  have  been  allowing  Mrs.  Catherine  Griffiths,  6^.,  which 
annuity  I  direct  to  be  paid  and  continued  quarterly  during  her  natu- 
ral life."  And  after  giving  some  specific  legacies  and  some  other 
annuities,  he  devised  and  bequeathed  the  residue  of  his  estate,  real 
and  personal,  or  mixed,  in  trust  to  keep  up .  his  plantations ;  ^  in  the 
next  place,  to  pay,  satisfy,  and  discharge  the  several  legacies  and 
annuities;"  and  then  to  pay  and  apply  the  residue  of  such  personal 
estate,  and  all  the  real  estate,  and  the  rents,  issues,  and  profits  thereof, 
unto  and  among  his  wife  and  his  other  children  (by  name)  equally, 
share  and  share  alike,  on  the  males  attaining  the  age  of  twenty-one 
years,  and  the  females  attaining  that  age,  or  being  married  with  their 
mother's  consent,  or  the  survivors  or  survivor  of  them,  and  to  the 
issue  of  such  of  his  last-named  children  as  might  die,  having  married 
with  their  mother's  consent,  such  issue  only  taking  the  part  or  share 
his,  her,  or  their  parent  or  parents  was  or  were  entitled  to  take,  per 
stirpes^  and  not  per  capita^  to  hold  to  them  and  their  respective  heirs 
as  tenants  in  common,  and  not  as  joint  tenants.  Edward  Crookson 
Yates  survived  the  testator,  and  died  in  the  year  1840,  leaving  his 
widow  and  one  infant  child,  Emily  Elizabeth  Georgina  Yates,  him 
surviving. 

Stuart^  Hardy f  and  Speedy  in  support  of  the  appeal,  cited  BlewiU 
V.  RobertSj  10  Sim.  491 ;  s.  c.  Cr.  &  Ph.  274 ;  Philips  v.  Chamberlaine^  4 
Ves.  50 ;  Robinson  v.  Htmty  4  Beav.  450 ;  Hedges  v.  HarpuTf  9  Beav. 
479 ;  Lines  v.  MUcheUy  6  Ves.  464;  s.  c.  9  Ves.  212;  Savery  v.  Dyer^ 
Dick.  162;  and  Wilsm  v.  Maddison,  2  Y.  &  C.  C.  C.  372. 

JLoU  and  E.  F,  Smithy  for  the  respondent,  cited  Stokes  v.  Heron^  2  Dm. 
&  W.  89 ;  8.  c.  12  CI.  &  Fin.  171,  and  Sir  E.  Sugden's  comments  on 
that  case,  at  p.  236,  in  his  Treatise  on  the  Law  of  Real  Property,  as 
administered  in  the  House  of  Lords ;  and  Bynff  v.  Lord  Strafford^  5 
Beav.  558. 

Sttiarty  in  reply. 

The  arguments  are  all  jfully  noticed  in  the  judgment. 

November  6,  The  Lord  Chancellor,  after  stating  the  bequest, 
proceeded  as  follows : —  The  late  Vice-Chancellor  of  England  decided 
that  Emily  Elizabeth  Georgina  Yates,  as  the  only  child  of  Edward 
Crookson  Yates  him  surviving,  became  entitled  to  a  perpetual  annu- 
ity of  100/.  of  Jamaica  currency.  Against  this  decision  the  defend- 
ants have  appealed,  praying  that  it  may  be  declared  that  she  is 
entitled  to  an  annui^  of  100/.,  of  Jamaica  currency,  during  her 
minority  only,  or  at  most  during  her  life.  I  am  of  opinion  that  she 
is  entitled  to  an  annuity  of  that  amount  during  her  Ufe  only. 


J 
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In  stating  the  grounds  of  this  conclusion,  I  will  first  consider 
whether  she  can  properly  be  held  to  be  entitled  to  a  perpetual  annuity, 
according  to  the  decision  of  the  Vice-Chancellor.  The  remarks  of 
Lord  Cottenham  will  be  found  to  be  material,  upon  considering  the 
improbability  of  a  perpetual  annuity  being  intended.  Lord  Cotten- 
ham, in  Bleuntt  v.  RobertSy  Cr.  &  Ph.  274,  remarks,  ^  There  is  a 
marked  distinction  between  the  gift  of  the  produce  of  a  fund,  without 
limit  as  to  time,  and  a  simple  gift  of  an  annuity.  An  annuity  may 
be  perpetual,  or  for  life,  or  for  any  period  of  years ;  but,  in  the  ordi- 
nary acceptation  of  the  term  used,  if  it  should  be  said  that  a  testator 
had  left  another  an  annuity  of  100/.  per  annum,  no  doubt  would 
occur  of  the  gift  being  an  annuity  for  the  life  of  the  donee.  In  p. 
282  he  proceeds: — ^ If  a  testator  were  minded  to  give  10,000/.,  can 
it  be  supposed  that  he  would  set  about  effecting  this  object  by  giving 
500/.  per  annum  to  the  intended  legatee,  without  making  any  men- 
tion of  the  10,000/.,  or  of  any  other  capital  sum?  To  carry  into 
effect  the  gift  of  an  annuity  of  5002.,  by  raising  lOfiOOL  out  of  the 
estate,  would  probably  be  very  foreign  from  the  testator's  intention." 
And  his  lordship  further  remarks,  at  the  sam^  psLge,  ^  To  hold  that 
a  simple  gift  of  an  annuity  to  A.  does  not  give  an  annuity  beyond 
the  life  of  A.  is  not  inconsistent  with  holding  that  the  gift  of  the  pro- 
duce of  a  fund,  without  limitation  as  to  time,  gives  the  fund  itself. 
In  the  former  case  there  is  no  aUusion  to  any  principal  sum."  In 
some  cases,  however,  notwithstanding  any  antecedent  improbability, 
annuities  bequeathed  indefinitely  have  been  held  to  be  perpetuaL 
Thus,  in  Stokes  v.  HeroUj  Lord  Hunkett,  Sir  Edward  Sugden,  and 
the  House  of  Lords,  ail  held,  that  by  the  terms  of  the  will,  when  con- 
sidered apart  from  a  codicH,  perpetual  annuities  were  given.  The 
testator  there  expresses  himself  in  the  following  manner: — "  My  will 
is,  that  whatever  I  die  possessed  of,  or  in  any  way  entitied  to,  together 
with  any  proper^  my  wife  may  be  in  any  way  entitied  to,  shaU  pro- 
duce to  my  wife  an  annuity  of  100/.  per  annum,  to  each  of  my 
daughters  100/.  per  annum  for  themselves  and  their  children,  and  to 
my  wife's  mother,  in  addition  to  any  property  she  may  possess,  so  as 
to  make  up  to  her  during  her  life  an  annuity  of  100/.  per  annum,  the 
said  annuities,  after  the  decease  of  my  wife  and  her  mother,  to  be 
equally  divided  among  my  three  children :  all  the  rest  and  residue  of 
my  property  and  possessions  I  give  and  bequeathe  to  my  son  Wil- 
liam." So,  in  Robinson  v.  JGTun/,  4  Beav.  450,  a  testator,  after  be- 
queathing an  annuity  to  his  nephew,  proceeded  as  follows: — ^  And 
if  my  said  nephew  shall  have  any  children,  then  the  said  annuity  to 
be  equally  divided  between  them ;  but  if  only  one  child,  then  that 
child  to  receive  the  said  annuity ;  but  if  my  nephew  should  die  with- 
out issue,  then  I  desire  that  the  said  annuity  of  100/.,  to  be  paid  as 
aforesaid,  should  go  to  my  cousin,  C.  W.,  and  to  his  heirs  forever;" 
and  it  was  held  that  the  children  took  absolute  interests  in  the  per- 
petual annuity. 

In  Stokes  v.  Heron^  Lord  Cottenham  alluded  to  two  principles  on 
which  annuities  given  indefinitely  have  been  held  to  be  perpetuaL 
The  one  is,  that  the  gift  of  the  produce  of  a  fund,  whether  particular 
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or  reaidaaiy,  without  limit  as  to  time,  is  a  gift  of  the  fund  itself. 
The  otiier  la,  that  where  a  testator  speaks  of  an  annuity,  which  he 
gives  to  a  person  for  life,  as  if  it  were  in  existence  after  the  death  of 
such  person,  irrespective  of  any  words  added  for  the  purpose  of  con* 
tinning  its  existence  for  the  benefit  of  any  other  person,  there  the 
annuity  given  indefinitely  to  such  other  person  is  a  perpetual  annuity. 
Whether  4he  drcumstanoes  of  Siokes  v.  Heron  and  Robimon  v.  Sbinif 
come  within  this  principle,  it  is  not  necessary  for  roe  to  express  any 
opinion.  The  words  used  in  those  cases  were  not  like  the  words  used 
in  the  present  case,  and  I  conceive  that  the  present  case  does  not 
come  within  either  of  the  principles  above-mentioned.  In  Stokes  v. 
Heron  the  whole  fund  was  dedicated  to  the  simple  purpose  of  paying 
the  annuities ;  but  in  the  present  case  the  testator  does  not  give  the 
produce  of  a  particular  or  residuary  fund  —  he  merely  gives  the 
annuity,  and  then,  in  a  subsequent  part  of  his  will,  ^ves  the  residue 
on  trust,  among  other  things,  to  pay  his  annuities.  Every  annuity  is 
payable  out  of  some  fund. 

And  as  regards  the  application  of  the  other  principle  alluded  to 
by  Lord  Cottenham,  the  case  of  Hedges  v.  HarpuTf  9  Beav.  279, 
shows  that  the  words  ^  same  annuity  "  do  not  bring  the  present  case 
within  that  principle;  they  mean  no  more  than  the  same  annual 
sum,  or  an  annual  sum  of  tiie  same  amount.  It  might  seem,  from 
some  of  the  expressions  used  by  Lord  Cottenham  in  Siokes  v.  Heron^ 
that  if  an  annuity  has  duration  beyond  the  life  of  the  first  taker, 
without  any  limit  exinressly  assigned  to  that  duration,  no  other  period 
can  be  fixed  for  its  duration  short  of  perpetuity.  This,  however, 
would  be  contrary  to  his  own  decision  in  BleunU  v.  Roberts^  and  to 
the  decision  in  Hedges  v.  Harpm.  In  BlewiU  v.  RobertSy  Cr.  &  Ph. 
274,  a  testat(Nr  gave  to  his  wife  6002,  per  annum  during  her  life,  and 
after  her  death  the  said  annuity  to  be  equally  divid^  between  six 
persons  and  the  survivors  and  survivor;  and  he  also  gave  to  each  of 
those  six  persons  100/.  per  annum  during  their  lives,  with  power  to 
leave  their  respective  annuities  at  their  deaths  to  any  persons  they, 
might  marry,  or  any  child  or  children  they  might  leave ;  but  in  case 
of  any  of  them  dying  without  ^cercising  such  power,  then  to  the  sur- 
vivor or  survivors.  The  Vice- Chancellor  held,  that  the  bequest 
passed  the  capital  of  the  fund  producing  the  annuities ;  but  Lord 
Cottenham,  C,  (whether  rightly,  I  think,  it  may  fairly  be  doubted,) 
reversed  the  decision,  and  held  that  life  annuities  onW  were  given. 
In  Hedges  v.  Harpu/r  a  testator  gave  to  each  of  his  five  daughters 
400JL  per  annum,  to  be  paid  half-yearly  during  their  natural  lives,  and 
after  their  respective  decease  he  gave  the  same  to  their  children  re- 
spectively, share  and  share  alike ;  and  in  case  any  or  either  of  his 
daughters  should  die  without  issue,  then  he  directed  such  annuities 
to  cease  and  fall  into  the  residue ;  and  it  was  held,  that  the  children 
of  each  daughter  became,  each  of  them,  entitled,  for  life  only,  to  an 
equal  share  of  the  annuity  bequeathed  to  their  mothers.  With  regard 
to  the  words  <^  I  coniMme  the  same  annuity,"  nothing  can  be  argued 
from  them,  for  a  similar  expression,  '<  I  continue  the  charity,"  occurs 
in  the  very  next  clause,  by  which  only  a  life  interest  is  given.    The 
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word  "  continue ''  only  imports  prolongation  c^  the  annual  payment, 
but  for  bow  long  a  time  it  does  not  at  all  determine.  If  it  has  any 
bearing  on  the  question,  I  think  it  rather  favors  the  constmction  eon- 
tended  for  by  the  defendants.  According  to  BlewiU  v.  Boberts  and 
Hedges  v.  HarpuTy  Emily  Yates  would  take  no  more  than  a  life  an- 
nuity ;  and  there  is  also  a  decision  of  Sir  William  Grant,  affirmed  by 
Lord  Eldon,  in  support  of  this  view.  I  allude  to  the  case  of  limes  v. 
MUckell,  6  Ves.  464 ;  s.  c.  9  Ves.  213.  In  that  case  there  was  a  gift  to 
A  of  200/.  per  annum,  for  the  use  of  herself  and  her  children,  which 
annuity  was  to  be  paid  out  of  the  testator's  general  effects,  until  it 
should  be  convenient  to  his  executcMrs  to  invest  5000Z.  in  the  funds  in 
lieu  thereof,  for  her  and  their  use,  and  to  the  longest  liver  of  her  and 
her  children,  subject  to  an  equal  division  of  the  interest  while  more 
than  one  of  them  lived;  and  it  was  held  that  a  life  annuity  was 
given. 

All  these  decisions  are  in  accordance  with  the  rule  laid  down  by  Lord 
Hardwicke,  in  Savery  v.  Dyer^  1  Amb.  139.  Although,  indeed, it  was  not 
necessary  for  him  to  do  so  for  the  purpose  of  the  decision,  he  laid  it 
down  as  a  rule,  that  <<  if  one  gives  to  A  by  will  an  annuitv  not  existing 
before,"  (that  is,  an  annuity  not  existing  at  the  date  of  the  will,  but 
created  by  the  will,)  <<  A  shall  have  it  only  for  life."  It  has  been  stated 
at  the  bar  that  the  amount  which  would  produce  a  perpetual  annuity 
is  about  equal  to  the  distributive  share  of  the  other  children  in  the 
residue ;  and  it  was  urged  that  it  could  not  have  been  intended  that 
the  child  of  Edward  should  have  only  an  annuity  for  life  at  most, 
while  the  other  children  of  the  testator  and  their  issue  are  to  have  the 
corpus  of  their  shares  of  the  residue.  But  it  is  a  fundamental  rule, 
that  the  intention  of  the  testator  mudt  be  coUected  from  the  words  of 
the  will.  Admitting,  however,  that  I  were  at  liberty  to  interpret  the 
will  conjecturally,  the  argument  to  which  I  have  alluded  would  not 
be  entitied  to  much  weight ;  for  so  far  from  intending  that  Edward 
and  his  issue  should  be  in  the  same  position  as  the  testator's  other 
children  and  their  issue,  he  has  expressly  created  a  great  distinction 
between  them  by  singling  out  Edward  and  his  child  or  children  as 
the  objects  of  an  annuity,  and  excluding  them  from  a  share  in  the 
residue,  in  which  the  other  children  participate.  On  the  principle  of 
antecedent  improbability,  adverted  to  by  Lord  Cottenham  in  BlewiU 
V.  RobertSj  the  rule  is,  that  an  annuity  given  indefinitely  is  an  annu- 
ity for  life  only,  and  an  annuitant  claiming  a  perpetual  annuity  in 
such  a  case  nmst  establish  an  exception  in  his  favor.  This  the  anim- 
itant  in  the  present  case  has,  in  my  opinion,  failed  in  doing.  . 

On  the  authority,  then,  of  the  cases  which  I  have  mentioned,  and 
on  principle,  I  am  of  opinion  that  the  annuity  in  this  case  is  not 
perpetual,  but  is  of  no  longer  duration  than  for  the  life  of  the  annul* 
tant  The  question  now  arises  whether  it  is  of  less  duration, — whe- 
ther it  is  an  annuity  during  minmty  only.  It  is  urged  that  the 
words  ^  to  be  paid  to  his  or  her  mother  "  show  an  intention  that  the 
annuity  should  be  only  during  the  minority  of  Edward's  child.  But 
I  think  they  do  not  show  this  with  sufficient  conclusiveness  to  curtail 
tibe  duration  of  the  annuity.    We  have  seen,  that,  apart  from  the 
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words,  <^  to  be  paid  to  his  or  her  mother,"  a  life  annuity  would  be 
taken ;  and  I  think  that  those  words  no  more  curtail  the  duration  of 
the  annuity  given  by  the  preceding  words,  than  the  words  ^to  be 
paid  at  twenty-one "  prevent  the  vesting  of  a  legacy  bequeathed  to 
A  to  be  paid  at  twenty-one.  In  each  case  the  woras  *'to  be  paid" 
reler  to  the  payment  alone,  —  to  the  mode  of  payment  in  the  one 
case,  and  to  the  time  of  payment  in  the  other,  and  do  not  affect  the 
gift  itseUl  Besides,  **  to  be  paid  to  his  or  her  mother  "  does  not  neces- 
sarily import  that  the  annuily  is  to  be  paid  to  the  mother  during  the 
minority  only  of  the  child :  they  may  mean  during  the  life  of  the  child 
or  the  mother.  To  confine  the  payment  to  the  mother,  to  the  period 
of  the  child's  minority,  he  must  supply  the  words  ^  during  the  mino- 
rity of  the  child."  And  although  I  think,  that  as  the  direction  as  to 
the  payment  is  indefinite,  and  some  words  must  be  supplied,  it  is 
more  in  accordance  with  the  presumable  intention  that  the  words 
^during  the  minority  of  the  child"  should  be  supplied  as  a  part  of 
the  direction  as  to  the  payment,  and  I  aocordmgly  supply  thoee 
words  in  that  place ;  yet,  to  make  the  direction  as  to  the  payment 
curtail  tiie  annuity,  a  furth^  step  is  neeessary ;  for  when  we  have 
added  the  words  ^  during  the  minoritv  of  the  child,"  as  a  part  of  the 
direction  as  to  payment,  we  must  further  ascribe  to  them  the  effect  of 
cutting  down  the  interest  given  by  the  preceding  words ;  yet  this  ope- 
ration they  would  not  have  by  necessary  at  even  plain  or  probable 
implication,  for  they  might  only  amount  to  a  direction  that  the  annu- 
ity should  be  paid  to  the  mother  during  the  minority  of  the  child, 
while  at  the  same  time  the  annuity  was  to  continue  after  the  tenm* 
nation  of  the  minority,  and  for  the  rest  of  the  child's  Ufe.  Even  sup- 
posing that  there  is  any  probability  that  an  annuity  during  minority 
only  was  intended,  arising  from  the  words  <^  to  be  paid  to  his  or  her 
mother,"  it  is  more  than  counterbalanced  by  the  hanlship  that  would 
result  from  such  a  construction,  which  repels  the  implication  of  such 
an  intention.  Presuming  that  the  statement  at  tiie  bar,  that  the 
money  which  would  purchase  a  perpetual  annuity  is  about  equal  to 
the  distributive  share  of  each  of  the  other  children,  was  correct,  al- 
though I  might  in  that  case  regret  that  I  cannot  affirm  the  decision 
of  tte  Vice-Chanoellor,  yet  if  I  were  to  do  so  I  conceive  that  I  should 
be  conjecturally  making  a  different  bequest,  rather  than  interpreting 
the  bequest  which  I  &ad  in  the  wilL  The  annuily,  ther^re,  must 
be  taken  for  life  only ;  and  during  the  minority  of  the  child,  the  an- 
nuity must  be  paid  to  her  mother 
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Fyfb  v.  Swaby,^ 

December  22,  and  23, 1851. 

Bill  to  restrain  the  Registration  of  Shares  —  Demurrer — MiUifari' 
ousness  —  Injunction  —  2%th  Section  of  Stat.  7^8  Vict.  c.  110. 

The  directon  of  a  pfOTiskmall^-registered  company  purchased  a  lease  of  a  mine,  for  2000 
.  shares,  to  be  oonaidered  as  paid  up,  from  the  defendant  S^  acting  on  behalf  of  himself  and 
the  plaintiff.  The  lease  was  assigned  to  trustees  for  the  company,  and  2000  free  shares 
were  allotted  to  8.  hi  his  own  name.  The  company  was  completely  registered,  bnt  S.  never 
executed  the  deed  of  settlement,  or  wgisteied  as  a  shareholder  in  respect  of  these  shana. 
S,  had  made  advances  on  the  shares  Sx  the  plaintiff,  and  had  brought  an  action  for  the 
same.  A  bill  by  the  plaintiff  against  S.  and  the  company,  for  specific  performance  and 
ddivery  of  sealed  certancates,  and  to  have  the  accounts  between  S.  and  the  pfadntiff,  in  re- 
spect of  the  advances  taken,  and  the  action  stayed,  and  also  lor  an  ujiiDctKm  to  restrain 
any  execution  of  the  deed  or  re^stry  as  to  these  shares,  was  demunred  to  by  the  company 
fbr  want  of  equity,  and  multifariousness :  — 

Siddf  that  the  company  were  bound  to  register  and  deliver  sealed  certificates  to  the  plaintiff 
In  respect  of  his  1000  shares ;  that  the  company  were  trustees  for  that  purpose ;  and  thai 
.   the  bul  was  not  multifiirions. 

On  motion  fbr  an  injunction,  it  appeared  thai  8.  had  refused  to  deliver  lo  the  plaintiff  his 
shares,  alle^g  fraud  on  the  part  of  the  pluntiff  in  the  projection  of  the  company,  and 

that  the  mme  was  worthless,  and  that  S.  had  exchanged  the  2000  free  shares  for  others. 

Injunction  granted  (on  payment  of  the  balance  of  advances  into  court)  to  restrain  S.  from 
executing  the  deed  of  settlement,  or  registering  the  2000  shares,  and  to  restrain  the  com- 
pany from  allowing  any  sudi  execution  or  registry. 

The  bill  was  filed  on  the  17th  November,  1851,  against  James 
Swaby  and  the  Annotto  Bay  Mining  Association,  and  stated  that  the 
plaintiff,  being  the  equitable  owner  of  a  lease  for  999  years  in  Thomas- 
field  estate,  in  Jamaica,  procured  a  lease  to  be  executed  by  the  legal 
owners  to  the  defendant  James  Swaby,  in  order  to  facilitate  arrange- 
ments for  the  projection  of  a  company  for  working  the  mine :  that 
on  the  7th  August,  1850,  a  company  was  provisionally  registered, 
under  the  name  of  <<  The  Annotto  Bay  Mining  Association : "  that 
by  an  agreement  of  the  13th  August,  1850,  the  said  James  Swaby 
agreed  to  divide  all  profits  and  advantages  that  might  result  from 
the  said  lease  with  the  plaintifi^  in  equal  proportions,  and  to  partici- 
pate in  like  manner  in  any  agreement  that  might  be  made  with  the 
company :  that  the  plaintifi^  on  his  return  to  Jamaica,  gave  the  de- 
fendant Swaby  a  power  of  attorney  to  receive  his  shares,  when  allot- 
ted, and  to  sell  them  for  him :  that  an  agreement  was  entered  into 
between  the  said  James  Swaby  and  the  provisional  directors  of  the 
company  that  the  said  mine  should  be  assigned  to  the  said  provi- 
sional directors  for  the  residue  of  the  said  term,  upon  trust  for  the 
company,  and  that  in  consideration  thereof  the  said  James  Swaby 
shoi:dd  have  allotted  to  him,  on  behalf  of  the  plaintiff  and  the  said 
James  Swaby,  2000  shares  of  1/.  each  in  the  said  association,  to  be 
considered  as  fuUy  paid  up :  that  2000  shares  were  accordingly  allot- 
ted to  Swaby  in  his  own  name,  and  scrip  certificates  corresponding 
thereto  delivered  to  him :  that  an  assignment  of  the  lease  was  exe- 

1 16  Jnr.  49. 
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cuted  by  Swaby  to  the  provisional  directors  on  the  13th  September, 
1850,  and  the  said  assignment  and  contract  as  to  the  said  2000 
shares,  and  delivery  .thereof  to  the  said  James  Swaby,  were  respect^ 
ively  made  conditional  on  the  completion  of  the  said  company,  and 
to  take  effect  after  the  certificate  of  complete  registration  therec^: 
that  the  company  was  completely  registered  on  the  13th  January, 
1851 :  that  an  extraordinary  general  meeting  of  the  association  was 
held  on  the  27th  March,  1^1,  for  the  purpose  of  adopting,  or  other- 
wise, the  report  and  balance-sheet  of  the  provisional  directors,  in 
which  a  detail  of  what  had  been  done,  and  was  in  progress,  in  Ja- 
maica, with  respect  to  Thomasfieid  mine,  was  set  forth :  that  such 
report  and  balance-sheet  were  received  and  adopted  by  the  meeting : 
that  Swaby  never  executed  the  deed  of  settlement,  or  registered  him- 
self or  the  plaintiff  as  shareholders  in  respect  of  the  said  2000  shares : 
that  Swaby,  although  he  made  advances  to  the  plaintiff  on  account 
of  the  shares,  and  admitted  the  plaintifi^s  interest  therein,  in  a  cor- 
respondence  set  out  in  the  bill,  and  had  promised  to  pay  the  plaintiff 
a  further  sum  of  1000^1  on  account  thereof  in  March,  1851,  ultimately 
refused  to  deliver  any  of  the  shares  to  the  plaintiff,  alleging  some- 
times that  the  mine  was  worthless,  and  that  the  shares  wotud  have 
to  be  given  back  to  the  company,  and  at  other  times  that  the  plain- 
tiff had  made  false  representations  of  the  quality  and  capabilities  of 
the  mine. 

The  bill  charged  that  the  company  sought  to  repudiate  the  lease, 
on  the  ground  that  the  assignment  of  the  lease,  and  contract  of  the 
provisional  directors,  were  not  binding  on  the  company,  and  that 
Swaby  threatened  to  sue  the  plaintiff  for  his  advances :  and  the  bill 
prayed  that  the  said  Annotto  JBay  Mining  Association  might  be  de- 
creed specifically  to  perform  the  said  agreement'  for  the  allotment  of 
the  said  2000  free  shares,  in  consideration  of  the  said  assignment  of 
the  said  13th  September,  1850 ;  and  that  it  might  be  declared  that 
the  defendant  James  Swaby  entered  into  the  said  last-mentioned 
agreement  with  the  association  on  behalf  of  himself  and  the  plaintiff 
jointly,  or  that  ihe  defendant  James  Swaby  might  be  declared  a 
trustee  for  the  plaintiff  in  respect  of  one  moiety  of  the  said  2000 
shares,  under  the  memorandum  of  agreement  of  the  13th  August, 
1850 :  and  that  an  account  might  be  taken,  under  the  direction  of  tiie 
court,  of  any  advances  to  the  pkdntiff  by  the  defendant  James  Swaby 
on  account  of  the  said  2000  sliares ;  and  that,  on  payment  of  the 
amount  found  due  in  respect  thereof,  (the  plaintiff  being  willing  and 
th^eby  offering  to  pay  the  same,)  the  defendant  James  Swaby  might 
be  decreed  to  aeUver  to  the  plaintiff  the  scrip  certificates  on  a  moiety 
of  the  said  2000  shares ;  and  that  the  defendants  might  be  decreed 
to  make  compensation  to  the  plaintiff  for  the  difference  in  value  of 
any  of  the  shares  at  the  time  when  tlie  same  should  be  transferred  to 
the  plaintiff  and  the  time  within  which  the  agreement  ought  to  have 
been  performed,  the  amount  of  such  difference  to  be  ascertained  by 
the  highest  price  which  could  have  been  obtained  in  the  market  for 
the  shares  during  such  time  as  aforesaid ;  and  that  the  said  amount 
due  for  compensation  as  aforesaid  might  be  set  off  against  such 
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amount  as  might  be  found  to  be  due  by  the  plaintiff  to  the  defend- 
ant James  Swaby  for  advances  as  aforesaid ;  and  that  the  Annotto 
Bay  Mining  Association  might  be  decreed  to  deliver  to  the  plaintiiF 
1000  sealed  certificates,  and  register  him  as  the  shareholder  thereof, 
(the  plaintiff  thereby  offering  to  execute  the  deed  of  settlement,  and 
to  do  all  acts  requisite  to  make  himself  a  registered  shareholder  there- 
of in  respect  of  the  same,)  or  in  case  the  defendant  James  Swaby 
should  have  lawfully  sold  the  said  2000  free  shares,  then  that  the  de- 
fendant James  Swaby  might  be  decreed  to  account  to  the  plaintiff* 
for  the  plaintiff^s  moiety  of  the  proceeds  arising  from  such  sales,  witii 
such  further  sum  as  might  have  been  received  had  they  been  sold  at 
the  highest  marketable  value  they  had  reached ;  and  that,  in  such 
case,  the  defendant  James  Swaby  might  be  decreed  to  pay  to  the 
plaintiff  what  should  be  found  due  on  the  said  last-mentioned  ac- 
count, deducting  such  amount  as  might  be  found  to  have  been  ad- 
vanced by  the  defendant  James  Swaby  to  the  plaintiff  on  account  of 
the  said  shares ;  and  that  the  defendant  James  Swaby  might  be  re- 
strained from  executing  the  said  deed  of  settlement,  or  registering 
himself  as  a  shareholder  in  respect  of  the  said  2000  shares,  and  from 
parting  with,  selling,  transferring,  or  disposing  of  the  same,  or  the 
scrip  or  other  certificates  in  respect  to  the  same ;  and  that  the  An- 
notto Bay  Mining  Association,  and  the  directors  and  other  officers 
thereof,  might  be  restrained  from  permitting  such  execution  and  re- 
gistration by  the  defendant  James  Swaby,  or  by  any  other  person  or 
persons,  in  respect  of  the  said  2000  shares,  and  from  permitting  any 
purchaser  of  the  said  2000  shares  to  become  registered  shareholders, 
or  to  register  transfers  in  respect  of  the  said  shares,  and  from  deliver- 
ing to  the  said  defendant  James  Swaby,  or  any  purchaser  or  pur- 
chasers, sealed  or  any  certificates  of  the  said  shares ;  and  that  the 
said  defendant  might  be  decreed  to  pay  unto  the  plaintiff  the  costs 
of  his  suit,  or  that  the  said  costs  might  be  paid  out  of  the  proceeds 
of  sale  of  the  interest  of  the  said  defendant  James  Swaby  in  the  said 
2000  free  shares.  A  demurrer  was  filed  by  the  Annotto  Bay  Mining 
Association  for  want  of  equity,  and  multifariousness. 

Lloyd^  for  the  mininj?  association.  There  is  no  equity  against  the 
company.  The  bill  is  filed  for  specific  performance,  and  the  company 
have  already  performed  the  agreement  by  delivering  scrip  certificates, 
according  to  the  plaintiff's  power  of  attorney,  to  Swaby ;  they  were 
not  bound  to  do  more ;  the  evidence  of  titie  has  been  given,  and  the 
titie  foUows  from  the  scrip.  This  scrip  is  transferable^  and  whoever 
brings  it  is  entitied  to  receive  sealed  certificates  from  the  company. 
This  is  an  answer  to  the  prayer  for  scrip  certificates  and  registration. 
As  to  all  the  other  relief  prayed,  the  bill  is  multifarious.  The  com- 
phny  have  no  interest  whatever,  whether  Swaby  is  a  trustee  or  agent 
of  the  plaintiff.  The  plaintiff  seeks  an  account  of  advances  by  Swaby 
to  the  plaintiff  on  the  shares,  also  compensation  for  any  fall  in  the 
market  value  of  shares,  an  account  of  sales  of  shares,  if  any,  legally 
made,  and  an  injunction  against  an  action  issued  by  Swaby  against 
the  plaintiff  for  these  advances ;  but  in  respect  of  all  these  matters  the 
company  ought  not  to  be  made  a  party  at  alL 
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[Sir  J.  RoMiiiLY,  M.  B.  It  is  the  demurrer  of  the  company  alonei 
and  as  it  assumes  a  case  against  Swaby,  the  question  is,  can  that  case 
be  carried  out  without  the  company  being  before  the  court] 

The  question  is,  whether,  in  order  to  establish  a  trust  against 
Swaby,  the  company  are  necessary  parties.  The  company  do  not 
raise  the  question  of  fraud,  although  Swaby  refused  to  deliver  the 
plaintiff's  moiety  of  the  2000  free  shares  till  the  question  of  fraud 
about  the  mine  should  be  cleared  up ;  and  the  company  do  not  dis- 
pute the  original  agreement,  for  they  have  adopted  it  by  the  resolution 
and  otherwise.  The  question,  whether  tiie  unregistered  shares  are 
transferable  to  purchasers,  cannot  be  litigated  in  this  bill,  as  the  pur- 
chasers are  not  before  the  court 

Bovillj  on  the  same  side.  Jackson  v.  Cockevy  4  Beav.  59,  shows  that 
the  scrip  certificates  made  the  holder  a  shareholder,  and  that  the  com- 

Eany's  agreement  has  been  performed  by  delivery  of  the  scrip.  The 
ill  is  multifarious :  the  plaintiff  must  adjust  his  accounts  with  Swaby 
first,  and  then  sue  the  company.  Besides,  there  is  no  ear-mark  or 
identity  to  the  scrip;  the  bill  does  not  allege  them  to  have  been  num- 
bered. The  injunction  sought  is,  in  fact,  an  injunction  against  regis- 
tering any  shares  at  all  by  the  company.  Again :  the  plaintiff  no- 
where shows  a.  balance  in  his  favor ;  non  constat  he  has  any  right  to 
the  shares.  It  is  the  same  as  a  mortgage  or  pledge  of  the  scrip,  which 
may  be  sold  to  pay  off  the  advance.  If  the  injunction  be  granted,  the 
mortgage  or  pledge  will  be  worthless,  as  the  power  of  sale  will  be 
gone.  If  the  company  are  to  be  treated  as  mere  stake-holders,  the 
plaintiff  must  show  that  they  have  the  shares ;  this  does  not  ap- 
pear. 

Houndell  Palmer  and  Mackesonj  for  the  plaintiff,  were  not  called  on. 

Sir  J.  RoMiLLY,  MB.  I  am  of  opinion  that  the  demurrer  must 
be  overruled.  The  objection  for  want  of  equity  is  not  sustainable. 
The  company  agreed  to  purchase  a  mine  for  2000  shares,  which  agree- 
ment ought  to  be,  in  my  opinion,  specifically  performed.  I  perceive 
that  the  whole  agreement  is  not  sought  to  be  enforced,  and  the  biU 
and  prayer  may  be  open  to  many  of  the  observations  of  the  defend- 
ants' counsel ;  but  the  question  on  demurrer  is,  whether  any  case  at 
all  is  made  by  the  bill.  It;  is  observable,  that  no  complaint  seems 
to  be  made  by  the  plaintiff  against  the  company,  who  are  only  made 
parties  in  order  to  carry  out  the  remedy  which  the  plaintiff  has  against 
the  other  defendant,  Mr.  Swaby.  Ijie  company  has  obtained  the 
lease,  and  ought  to  deliver  the  2000  shares,  the  consideration  for  it 
If  the  company  refuse  to  register  these  2000  shares,  they  can  be  com- 
pelled to  do  so  by  this  court ;  and  though  the  company  may  have  to 
wait  whilst  the  rights  of  the  plaintiff  and  Swaby  are  being  litigated, 
yet  the  plaintiff  is  entitled  to  bring  the  company  before  the  court,  in 
order  to  secure  the  fund  till  the  hearing.  The  title  of  the  plaintiff 
under  the  agreement  is  admitted  by  the  new  as  well  as  the  old  direct- 
ors y  and  the  plaintiff  being  entitled  to  sealed  certificates,  the  com- 
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pany  cannot  demnr  on  that  ground.  The  objection  also  for  multifaii- 
ouuiess  cannot  be  sustained.  It  is  urged  that  the  company  have 
nothing  to  do  with  the  accounts  of  the  plaintiff  and  Swaby,  with  the 
advances  and  sales  in  respect  of  the  2000  free  shares,  and  with  the 
action  for  such  advances.  But  these  accounts  are  merely  matters 
which  must  be  gone  into  and  decided  before  it  can  be  ascertained 
which  party  is  entitled  to  the  shalres,  and  before  the  company  can  be 
called  upon  to  deliver  sealed  certificates  to  either  party.  It  is  urged 
that  no  balance  is  stated  to  be  due  to  the  plaintiff;  but  the  plaintiff 
is  entitled  to  his  share  of  the  certificates  on  payment  of  what  is  due ; 
and  even  if  the  balance  due  by  the  plaintiff  were  more  than  the  value 
of  the  shares,  still  they  are  the  property  of  the  plaintiil^  subject  to  the 
payment  of  that  balance.  The  company,  in  fact,  are  trustees  for  the 
plaintiff  after  the  accounts  taken  and  balance  paid.  The  demurrer 
must  be  overruled. 

December  23.  A  motion  was  now  made  for  an  injunction  in  the 
terms  prayed  in  the  bill.  Affidavits  were  filed  substantiating  the 
fticts  stated  therein,  and  further  stating  that  the  2000  free  shares  or 
scrip  certificates,  delivered  to  Swaby  under  the  agreement,  were  all 
numbered  68 ;  that  Swaby  had  parted  with  some  of  them,  and  pai^ 
ticularly  that  one  Hook  was,  on  the  29th  November  last,  registered 
as  a  shareholder  in  respect  of  forty  of  them,  although  Swaby  had 
never  executed  the  deed  of  settlement,  or  been  regist^d  as  a  share- 
holder in  respect  of  the  same.  The  affidavit  in  answer  of  Swaby 
stated  that  the  plaintiff  had,  on  the  projection  of  the  company,  made 
false  representations  of  the  richness  of  the  mine,  which  was  wholly 
unproductive,  and  had  been  since  abandoned :  that  he,  Swaby,  had 
treated  with  the  company  solely  on  his  own  account  for  the  2000  free 
shares :  that  the  object  of  his  agreement  with  the  plaintiff  was  not 
that  the  plaintiff  should  be  the  owner  of,  or  have  any  control  or  power 
of  disposition  over,  any  of  the  said  shares,  but  that  he  had  always, 
with  the  concurrence  of  the  plaintiff,  determined  to  reserve  to  himself 
the  entire  ownership  and  disposition  over  them,  allowing  the  plaintiff 
to  participate  only  in  any  proceeds  or  advantages  thereof:  that  the 
plaintiff  was  no  party  to  the  agreement  with  the  provisional  directors : 
that  the  2000  free  shares  had  been  delivered  to  him,  Swaby,  on  his 
own  account,  and  that  he  had,  before  the  month  of  November  last, 
exchanged  the  whole  of  them  for  other  scrip  certificates  in  the  same 
company.  The  affidavit  of  the  solicitor  of  the  company  stated,  that, 
in  consequence  of  a  disagreement  between  the  provisional  and  the 
new  directors,  the  offices  and  books  of  the  said  company  were  in  great 
confusion,  and  that  it  could  not  be  ascertained,  from  the  papers  in  the 
possession  or  power  of  the  present  directors,  whether  the  scrip  certifi- 
cates for  the  2000  free  shares  in  question  were  numbered  68;  and 
that  certain  scrip  certificates  numbered  68,  and  representing  510 
shares,  had  already  been  brought  in  and  registered  by  other  persons 
than  the  defendant  Swaby. 

WiUcockf  on  the  part  of  the  defendant  Swaby,  offered  an  injunction 
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as  to  1000  other  shares  which  wete  in  Swaby's  possession,  and  which 
he  was  willing  should  be  considered  as  applicable  to  the  demand  of 
the  plaintiff    But 

Idoydj  for  the  company,  not  being  willing  to  make  any  admission 
in  the  order  to  that  effect,  the  offer  was  not  acceded  to. 

R,  Pabner  and  Mackeson^  for  the  plaintiff  The  plaintiff  is  entitled 
to  his  injunction  upon  his  affidavits,  which  re-echo  the  statements  in 
the  bill,  and  no  answer  whatever  has  been  given  in  the  affidavits  filed 
by  the  defendants ;  indeed,  the  affidavit  of  Swaby  discloses  a  clear 
attempt  to  defraud  the  plaintiff  of  his  shares.  The  only  point  which 
the  company  make  is,  uiat  they  cannot  identify  the  2000  free  shares, 
and  that  the  number  of  the  shares  is  not  stated  in  the  bill.  This, 
however,  is  quite  immaterial:  no  number  is  required  until  the  deed  is 
executed,  and  the  register  of  each  share  completed ;  and  Swaby  has 
never  executed  the  deed  or  registered.  But,  in  truth,  the  right  to  the 
shares  rests  in  contract,  and  the  scrip  certificates  talked  of  are  mere 
writings  which  only  evidence  that  right  The  company  are  bound  to 
perform  this  contract,  by  delivery  of  2000  sealed  certificates  to  the 
plaintiff  and  the  defendant  Swaby  jointly,  and  to  them  alone.  True, 
Swaby  sets  up  that  he  exchanged  the  2000  shares  for  others  just 
before  the  bill  was  filed ;  but  this  is  evidently  collusive.  Moreover, 
by  the  26th  section  of  the  7  &  8  Vict  c.  110,  every  disposal  of  shares 
by  subscribers,  before  they  have  been  duly  registered  as  shareholders, 
is  void;  and  the  only  persons  to  whom  the  company  can  deliver 
sealed  certificates  are  the  original  allottees,  who  are  bound  to  execute 
tlie  deed,  and  register  themselves  as  shareholders,  before  their  rights, 
as  such,  can  be  perfected.  It  is,  therefore,  manifestly  immateriai  in 
whose  possession  the  scrip  certificates  are,  for  the  sole  right  rests  with 
the  plaintiff 

Willcock  and  Dickinson^  for  the  defendant  Swaby.  The  defendant 
Swaby,  having  passed  away  the  shares,  is  liable,  to  the  persons  to 
whom  he  has  given  them,  and  ought  to  be  protected  from  such  lia- 
bility.^ The  defendant  Swaby  charges  the  plaintiff  with  obtaining 
the  shares  under  false  and  exa^erateid  representations  of  the  value  of 
the  mine ;  and  until  the  plaintiff  has  cleared  up  these  charges  of  fraud, 
he  is  not  entitied  to  any  injunction.  The  complaints  of  the  plaintiff 
in  his  letters  are  inconsistent  with  the  case  now  made  for  him :  in  his 
letters  he  complains  that  Swaby  did  not  sell,  and  he  now  says  that 
all  such  sales  are  illegal  Besides,  the  thing  is  parted  with,  and  there- 
fore an  injunction  would  be  useless.  The  plaintiff  may  at  the  hearing 
be  entitled  to  some  sort  of  relief  by  way  of  specific  performance,  and 
yet  not  be  entitied  to  an  injunction  in  the  interval. 

Lbyd  and  Bovilly  for  the  defendants  the  Annotto  Bay  Mining  Asso- 
ciation. The  difficulty  of  granting  an  injunction  arises  from  the 
indefinite  nature  of  these  shares.  The  company  only  ask  that  their 
duty  may  be  so  clearly  pointed  out  that  they  may  not  be  hampered 
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in  their  proceedings.  An  injunction  is  asked  to  restrain  the  registry 
of  any  of  these  ^00  free  shares,  which  are  in  the  possession  of  third 
parties,  strangers  to  the  bill,  and  whose  interests  ought  not  to  be  pre* 
judiced  in  their  absence.  The  company  are  trustees,  not  only  for  the 
plaintiff,  but  also  for  all  unregistered  shareholders.  It  is  said  that  all 
dealings  with  these  shares  before  registry  are  void ;  but  the  section 
referred  to  (sect  26,)  does  not  appear  so  clear  on  this  point ;  for  if  it 
be  carried  out  to  its  full  extent,  it  will  cover  every  share,  and  the  com* 
pany's  operations  will  be  wholly  impeded.  The  affidavit  of  Sutton 
shows  the  difficulty  of  identification,  as  510  of  the  shares  claimed  by 
the  plaintiff  have  been  registered  in  the  names  of  other  individuals. 
Moreover,  the  charges  of  fitaud  and  unproductiveness  are  relied  on  by 
the  company  as  well  as  by  Swaby ;  and  the  mine  cannot  be  of  value, 
when  the  plaintiff's  affidavit  says  that  it  has  been  abandoned 

8iB  J.  RoMiLLY,  Bf.  B.  I  am  of  opinion  that  the  plaintiff  is  enti- 
tled to  some  injunction.  The  case  is  this:  —  The  plaintifi^  having 
beeome  the  equitable  owner  of  a  long  lease  of  a  certain  property  in 
Jamaica,  makes  a  contract,  through  the  instrumentality  of  Swaby,  the 
defendant,  with  the  Annotto  Bay  Mining  Association^  by  which  he 
and  Swaby  are  to  become  free  shareholders  of  2000  paid-up  shares  of 
1/.,  in  consideration  of  an  assignment  of  the  lease.  This  is  carried 
into  effect  by  the  allotment  of  2000  shares  to  Swaby,  in  his  own 
name,  on  behalf  of  himself  and  the  plaintiff  If  the  matter  had 
stopped  there,  that  state  of  the  case  not  being  at  all  disputed  or  denied, 
Swaby  was  a  mere  agent  of  the  plaintiff  for  the  purpose  of  receiving 
1000  shares  for  him,  and  half  of  the  2000  so  allotted  are  the  actucu 
property  of  the  plaintiff;  and  I  think  the  company  are  trustees  for  the 
plaintiff,  for  the  purpose  of  making  these  shares  available  to  him. 
One  defence  set  up  b,  that  the  whole  transaction  was  a  fraud,  that 
the  property  is  worth  nothing,  and  that  on  the  faith  of  the  plaintiff^3 
representations  of  its  value  thb  company  was  established.  I  am  not 
now  hearing  the  cause,  yet  the  defendant  asks  me  to  assume,  in  his 
favor,  that  it  will  ultimately  turn  out  to  be  a  fraud,  and  on  tiiat 
assumption  to  refuse  protection  to  this  property,  the  fruits  of  which, 
in  case  the  plaintiff  were  afterwards  to  succeed,  it  will  not  be  possiUe 
for  the  court  to  give  him.  I  do  not  intend  to  give  the  plaintiff  any 
order  by  which  he  can  register  himself  as  a  shareholder  of  these 
shares :  I  am  only  preventing  the  defendant  Swaby  from  dealing  or 
parting  with  them. 

Another  defence  set  up,  and  a  very  singular  defence,  is,  that  he, 
Swaby,  is  bound  in  honor  to  the  shareholders  to  repay  them  all  their 
money  if  a  case  of  fraud  is  made  out,  and  that  he  cannot  by  possi* 
bility  allow  any  of  these  shares  to  be  parted  with  until  it  is  decided 
whether  the  transaction  was  founded  on  fraud  or  not  Now,  the 
answer  to  that  is  twofold.  First,  either  the  shares  are  valuable,  or 
they  are  not ;  if  valuable,  the  persons  who  purchased  the  shares  will 
not  be  injured ;  if  not  valuable,  the  plaintifl  will  be  taking  a  burden 
off  the  shoulders  of  Swaby.  Secondly,  the  defendant  Swaby  says  he 
is  bound  not  to  part  with  the  shares,  or  allow  them  to  be  parted  with| 
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till  he  sees  whether  the  whole  transaction  was  founded  on  fraud  or 
not  That  is  the  very  thing  which  the  injunction  will  effect  The 
court,  by  granting  the  injunction,  only  assists  the  defendant.  Swabv 
in  carrying  out  his  own  ideas  of  true  morality,  and  preserving  for  all 
parties  the  shares  to  meet  any  contingency.  At  all  events,  this  view  of 
the  case  strongly  shows  that  the  protection  of  the  court  by  injunction 
is  necessary.  I  state  no  opinion  as  to  what  parties  will  be  entitled  to 
these  shares  ultimately,  but  I  rest  my  judgment  on  the  admitted  rela- 
tions existing  between  the  plaintiff  and  defendant  as  originally  estab* 
lished.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  have  his 
property  protected  till  a  decree  can  be  made  by  this  court  to  decide 
whether  he  is  entitled  or  not 

I  have  much  greater  difficulty  with  respect  to  the  exact  terms  of 
the  injunction,  and  I  have  considerable  doubt  whether  any  order  I 
can  pronounce  will  be  as  beneficial  to  the  plaintiff  as  the  order  which 
was  offered  by  arrangement,  and  which  was  refused  by  the  plaintiff. 
In  my  opinion,  he  is  entitled  to  have  1000  of  the  2000  shares  which 
were  allotted  to  the  defendant  Swaby  protected,  so  that  they  shall 
not  be  disposed  of;  but  I  have  no  means  of  ascertaining  or  determin- 
ing which  these  shares  are.  The  only  persons  who  could  afford  me 
any  information  on  the  subject  are  the  defendant  Swaby  and  the 
company,  and  firom  them  I  have  no  information ;  therefore,  I  find  my- 
self bound  to  give  the  injunction  in  this  form,  because  I  have  no  other 
means  of  identifying  them.  It  will  be  an  injunction  to  restrain  the 
defendant  Swaby  from  registering  in  his  own  name,  or  allowing  to  be 
registered  in  the  name  of  other  persons,  as  far  as  he  is  able  to  prevent 
it— of  course  I  mean  merely  as  relates  to  his  own  acts  —  the  2000 
free  shares  which  were  allotted  by  the  company  to  the  defendant 
Swaby  as  shares  on  which  the  amount  had  been  paid  up;  and  I 
must  also  grant  an  injunction  against  the  company  to  restrain  them 
from  allowing  any  person  to  register  their  names  as  shareholders,  or 
to  execute  the  deed,  in  respect  of  these  particular  shares.  Whether 
they  will  be  able  to  identify  them  or  not,  it  is  impossible  for  me  at 
present  to  ascertain.  I  have  not  the  materials  before  me.  If,  by 
arrangement  between  the  parties,  which  I  should  have  thought  would 
have  been  the  best  course  to  have  been  taken,  they  could  have  set 
apart  1000  shares  to  meet  the  question  to  be  raised  in  this  cause,  that 
would  have  removed  all  difficulty  on  both  sides.  However,  they  have 
come  to  no  arrangement  of  that  description ;  there  may  be  difficulties 
in  the  case  which  make  it  impossible  for  them  to  do  so ;  respecting 
that  I  give  no  opinion ;  but  respecting  these  2,000  shares,  which  ought 
to  have  been  identified,  and  which  the  company  and  the  defendant 
Swaby  ought  to  possess  the  means  of  identifying,  and  which,  accord- 
ing to  the  experience  the  court  has  had  in  joint-stock  companies,  every 
company  usually  has  the  means  of  identifying,  I  can  only  make  the 
injunction  in  the  terms  I  have  stated,  leaving  the  parties  to  deal  with 
it  in  the  best  manner  they  can,  and  leaving  the  matter  open  to  these 
difficult  questions  hereafter,  if  any  complaint  should  be  made  of  a 
breach  of  this  injunction.  I  can  only  grant  the  injunction  on  the 
payment  into  court  of  the  470^  for  which  the  defendant  Swaby  claims 
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a  lien  on  the  shares.  If  that  money  is  paid  into  conrt,  I  think  that 
the  defendant  ought  not  then  to  prosecute  the  action  against  the 
plaintiff. 


OsBORN  t^.  Morgan.^ 

December  18,  1851,  and  JannarT'  13,  1852. 

Wife^s  Equity  to  a  Settlement — Reversionary  Chose  in  Action, 

A  wife's  etmitj  to  a  settlemeiit  does  not  extend  to  indnde  a  reTerskmarj  interest  in  stodc 
The  settlement  of  that  fund  cannot  be  asked  for  nntil  it  &Ub  into  possession,  u  e.  nntil  die 
hnsband  has  a  right  (sifbject  to  this  equity)  to  receive  it 

Under  the  will  of  Julian  Dibben,  dated  1832,  Ann  Dibben,  who 
was  then  unmarried,  was  entitled  (besides  certain  other  interests  set* 
tied  upon  her  and  her  children)  to  an  immediate  interest  in  a  fourth 
part  or  share  of  the  residuary  personal  estate,  which  ultimately  was 
of  the  value  of  422/.  8^.  5d,^  and  also  (but  subject  to  the  life  interest 
therein  of  one  George  Partington)  to  a  fourth  part  or  share  of  1616/., 
invested  and  set  apart  to  satisfy  an  annuity  of  60/.  by  the  said  will 
given  to  the  said  George  Partington,  and  also  of  certain  other  property 
by  the  said  will  directed  to  be  sold  after  the  decease  of  the  said  George 
Partington,  and  in  which  a  life  interest  was  given  to  him.  All  these 
various  sums  still  remained  in  the  hands  of  the  trustees.  In  1837, 
Ann  Dibben  married  the  defendant  Osborn,  but  no  settlement,  or 
agreement  for  a  settlement,  had  ever  been  executed ;  and  in  1846  the 
defendant  Osborn  became  bankrupt.  His  assignees  thereupon  ap- 
plied to  the  trustees  for  the  payment  of  these  moneys,  or,  at  least,  of 
the  sum  of  422/.  8^.  5d. ;  and  to  prevent  this  payment  the  present  bill 
was  filed  by  the  wife,  Ann  Osborn,  and  the  children  of  the  marriage, 
against  her  husband  and  his  assignees,  and  the  trustees,  alleging  the 
circumstances  as  they  have  just  been  stated,  and  praying  that  it  might 
be  declared  that  Ann  Osborn  had  a  right  to  a  settlement  out  of  as 
well  the  422/.  8*.  6d.,  in  which  she  took  a  present  right  under  the  will, 
as  also  in  the  said  fourth  parts  or  shares,  in  which  she  took  only  a 
reversionary  interest. 

RoU  and  Rodwelly  for  the  plaintiffs. 

Bacon  and  Faber^  for  the  defendants,  the  assignees  in  bankruptcy. 

Udldefy  for  the  husband. 

PrioTf  for  the  trustees. 

January  13, 1852.     Sir  G.  Turner,  V.  C,  now  delivered  judg- 

1  16  Jar.  52. 
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ment.  The  question  which  stood  for  judgment  was,  whether  a  mar* 
ried  woman  could  compel  trustees  to  make  a  settlement  upon  her  out 
of  a  reversionary  chose  in  action.  No  case  has  been  found  in  which 
such  a  settlement  has  been  decreed,  and  I  am  of  opinion  that  such  a 
settlement  cannot  be  compelled.  Marriage  is  a  gift  by  the. wife  to 
the  husband  of  all  her  personal  property  to  which  she  is  entitled,  and 
of  all  to  which  she  may  become  entitled  at  any  time  during  the 
coverture,  subject  to  his  reducing  it  into  possession.  There  is  no 
difference  whether  the  property  be  of  a  legal  or  equitable  nature. 
The  doctrine  is  founded  on  the  circumstance,  that  husband  and  wife 
are  considered  as  one  person  in  law.  The  wife's  equity  to  a  settle- 
ment does  not  depend  on  any  right  of  property  in  the  wife ;  for,  in 
the  first  place,  the  amount  or  proportion  which  shall  be  included  in 
the  settlement  is  always  at  the  discretion  of  the  court ;  and,  in  the 
next  place,  the  wife  cannot  claim  this  equity  for  herself;  she  must 
claim  it  for  herself  and  her  children— -two  circumstances  which  are 
quite  incompatible  with  the  notion  that  this  equity  is  based  on  any 
right,  or  supposed  right,  of  property  in  the  wife  alone :  it  is  only 
founded  on  the  maxim,  '^  that  he  who  seeks  equity  must  do  equity ;'' 
and  the  husband,  or  those  claiming  under  him,  seeking  to  obtain  the 
property,  must  submit  to  do  so  upon  equitable  terms.  The  right, 
therefore,  does  not  attach  on  the  property  when  this  bill  is  filed,  but 
when  there  is  a  right  to  receive  the  property.  It  is  an  obligation 
which  the  court  does  not  fasten  on  the  property,  but  on  the  right  to 
receive  it. 

It  then  becomes  important  to  remark,  that  if  the  right  attach  at  all, 
it  must  attach  with  all  its  incidents ;  and  one  of  these  incidents  is, 
that  the  wife  may  waive  it.  But  her  consent  cannot  be  taken  to 
waive  her  right  to  a  reversionary  chose  in  action  not  reduced  into 
possession.  She,  therefore,  has  no  right  to  claim  a  settlement  of 
property  of  such  a  description.  These  considerations  seem  quite 
sufficient  to  justify  the  decision  to  which  I  have  come.  But  authority 
is  not  wanting  to  confirm  the  view  here  taken.  In  WooUands  v. 
Orowchetj  12  Yes.  174,  Sir  W.  Grant  says,  (177,)  «  The  wife's  equity 
is,  not  to  prevent  her  husband's  receipt  of  the  property,  (for  it  belongs 
to  him,)  but  to  have  a  settlement ;  and  the  court  requires  her  consent 
to  the  payment  to  him  without  a  settlement.  But  in  this  instance  the 
object  is,  not  to  bar  her  equity  to  have  a  settlement,  but  to  bar  her 
right  to  survivorship ;  for  upon  his  death  it  belongs  to  her  entirely. 
She  is  giving  up,  not  her  equity  only,  but  her  entire  right  by  survivor- 
ship. That  is  not  the  case  in  which  the  court  takes  her  consent" 
And  Sir  John  Leach,  in  Pkkard  v.  Roberts^  3  Mad.  385,  says,  ^  My 
opinion  is,  that  a  wife,  by  her  consent  in  a  court  of  equity,  can  only 
depart  with  that  interest  which  is  the  creature  of  a  court  of  equity-^ 
the  right  which  she  has  in  a  court  of  equity  to  claim  a  provision^  bv 
way  of  settlement  on  herself  and  children,  out  of  that  property  which 
the  husband  at  law  would  take  in  possession  in  her  right.  Her  equity 
arises  upon  his  legal  right  to  present  possession.  The  principle  has  no 
application  to  a  remainder  or  reversion:  when  the  remainder  or 
reversion  falls  into  possession,  then  the  equity  arises.    If  the  wife,  by 

VOL*  VIII.  17 
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ber  consent,  could  pass  a  remainder  or  reversion  in  personal  property 
to  the  husband,  she  wordd  not  only  part  with  a  fature  possible  equity, 
but  with  her  chance  of  possessing  the  whole  property  by  surviving 
ber  husband ;  and  to  give  this  effect  to  her  consent  would  make  it 
analogous  to  a  fine  at  law  with  respect  to  real  estate — a  principle 
always  disclaimed  in  a  court  of  equity."  I  think,  therefore,  that  I 
cannot  accede  to  so  much  of  the  prayer  of  the  bill  as  prays  a  declara- 
tion of  the  wife's  right  to  have  a  settlement  of  the  reversionary 
interests*    As  to  the  rest,  there  will  be  a  reference  in  the  usual  way. 


Brioob  v.  The  Eabl  of  Oxford.^ 

December  23,  1851. 

Demurrer — Injunction  to  restrain  Tenant  for  Life  without  Lnpeach'^ 
ment  of  Waste  from  cuttif^  Timber^  where  Trustees  had  Power 
inconsistent  with  his  Eighty  and  to  which  it  was  expressly  made 
Sfdject. 

In  1882  certain  estates,  of  which  A  was  tenant  for  life,  with  remainder  to  his  son  B  in  tafl, 
and  certain  other  estates  to  which  A  was  entitled  in  fee  simple,  were  settled,  subject  to  oer* 
tain  charges,  to  trustees,  upon  trust  to  pay  the  rents  (after  paying  the  interest  of  mort- 
gages) to  A  during  the  jomt  lives  of  hmiself  and  B,  and  if  B  died  in  A's  life,  to  pa^  an 
annuity  to  B's  wife,  and,  subject  thereto,  to  pay  such  dear  rents  to  A  for  life ;  but  if  A 
died  in  B's  life,  then  to  stand  seized  of  the  estates  to  the  use  of  B  for  life  without  impeach- 
ment of  waste,  (but  subject  to  the  power  thereinafter  limited  to  die  trustees  or  trustee 
thereof  to  fell  timber  and  underwood  growing  on  the  said  hereditaments,)  with  remainder, 
subject  to  an  annuity  to  B*s  wife,  to  his  first  and  other  sons  in  tail,  with  remainder  to  the 
heirs  of  A:  and  in  the  settlement  was  contained  a  power  to  the  said  trustees,  or  the  sur- 
Tivor  of  them,  at  any  time  thereafter,  so  long  as  there  should  be  any  mortgage  or  incum- 
brance subsisting  on  the  said  hereditaments,  (but  not  after  A's  death,  without  the  consent 
of  B,  to  be  signified  in  writing,^  to  cut  all  or  any  of  the  timber  and  underwood  on  the  said 
estates,  and  to  sell  the  same,  and  applv  the  proceeds  in  or  towards  the  discharge  of  the 
subsisting  mortgages  or  incumbrances,  in  manner  therein  mentioned.  A  died  in  B*s  life. 
After  A's  death  the  surriTing  trustees  filed  a  bill  against  B  and  the  other  penons  intnested 
under  A*s  will,  and  otherwise  in  the  estate,  statins  the  aboye  facts,  and  that  a  considerable 
quantity  of  timber  had  been  cat  down  and  sold  for  the  purposes  of  the  trust,  and  that  the 
trustees,  in  exercise  of  their  discretionary  power,  had  entered  into  various  contracts  for 
sale  to  various  persons  of  certain  timber,  &c.,  which  had  been  cut  and  carried  away,  and 
that  part  of  the  purchase-moneys  had  been  paid,  but  the  remainder,  though  due,  had  not 
been  received  by  the  trustees,  for  the  reasons  after-mentioned ;  that  B  had  claimed  the 
right  to  cut  timl)er,  and  had  g^ven  notice  that  he  would  not  consent  to  the  trustees  selling 
mofe,  and  had  also  given  notice  to  the  purchasers  ftom  them  not  to  pay  the  purdiase- 
money  to  the  trustees,  and  that  the  plaintiffs  were  thereby  prevented  from  receiving  the 
purchase-moneys:  and  the  bill  prayed  a  declaration,  that  by  the  construction  of  the  settle- 
ment, the  trustees  had,  during  me  existence  of  any  mortgage  or  incumbrance  on  the  said 
estates,  a  discretionanr  power,  with  ^e  consent  of  B,  to  cut  and  sell  aU  or  any  of  the  tim- 
ber/or  the  purpose  of  applying  the  proceeds  in  liquidation  of  such  mortgages  or  incum- 
brances, and  that  the  right  of  B  was  subordinate  to  their  right ;  and  for  an  injunction  to 
lestnin  B  from  cutting  or  attempting  to  cut  any  such  timber  on  the  said  estates,  or  horn 
disposing  thereof,  so  long  as  any  such  mortgage  or  incumbrance  should  be  subsisting:  and 
from  receiving  or  attempting  to  receive,  or  applying  to  his  own  use,  the  proceeds  of  any 
timber  already  sold  by  him ;  and  from  doing,  or  attempting  to  do  or  continue,  any  act  to 
prevent  the  plaintiffs  from  receiving  any  of  the  purchase-moneys  payable  under  their  said 
contracts,  or  any  other  proceeds  of  such  timber. 

1  16  Jot.  58. 
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Upon  demnntr  to  this  bill,  it  was  kdd  that  tfae  allegalionf  w«re  ndBdent  to  rapport  tfio 
prayer  for  a  declaration  of  the  rights  of  the  tnutees,  and  to  have  the  tnuts  executed  by 
the  court,  if  not  for  the  injunction ;  and  if  that  were  an  unnecessaiy  part  of  the  prayer, 
tiiat  would  be  a  question  of  costs;  and  the  demnrrer  was  orermled. 

Upon  motion  the  injunction  was  granted,  it  being  hdd^  upon  the  constmction  of  the  settle- 
ment,  that  the  scheme  of  it  was,  that  the  timber  should  be  used  to  relieve  the  inheritance 
of  Uie  charges  upon  it,  and  that  for  this  porpose  the  power  given  to  the  tmstees  was 
expressly  made  paramount  to  the  privileges  of  the  tenant  for  liie  without  impeachment  of 
waste  to  cut  the  timber,  and  that  his  consent  was  made  necessary  to  enable  him  to  regulate 
the  mode  of  exercising  the  power. 

The  late  Earl  of  Oxfordf  being  tenant  for  life,  without  impeach- 
ment of  waste,  of  certain  settled  estates  in  the  counties  of  HerefcNrd, 
Radnor,  and  Brecon,  chargeable  with  portions  to  his  daughters  to  the 
amount  of  30,000/.,  and  subject  to  existing  incumbrances  thereon; 
and  being  also  seized  in  fee  simple  of  certain  other  estates  in  the 
same  counties,  which  last  unsettled  estates  were  likewise  subject  to 
certain  mortgages,  and  to  the  debts  of  the  Earl,  an  arrangement  was 
made  between  the  earl  and  his  son,  Lord  Harley,  (now  Earl  of 
Oxford,)  then  tenant  in  tail  of  the  settled  estates,  to  the  eiSect,  that 
Lord  HjEurley  should  join  with  the  earl  in  sufTerinff  a  recoverv  of  the 
settled  estates,  and  that  thereupon  the  settled  and  unsettled  estates 
should  be  resettled,  and  made  chargeable  in  the  first  instance,  with 
the  payment  of  the  sum  of  133,000i,  agreed  to  be  raised  and  applied 
in  foil  discharge  of  all  charges  and  incumbrances  or  debts  aiEaot* 
ing  the  said  estates,  and,  subject  thereto,  upon  certain  trusts  agreed 
upon. 

For  the  purpose  of  carrying  the  above  arrangement  into  effect,  an 
indenture  of  arrangement  and  resettlement,  dated  the  20th  March| 
1832,  was  made  between  the  Earl  of  the  first  part,  Lord  Harley  of 
the  second  part,  John  Moore,  a  trustee  of  the  said  estates,  of  the  third 
part,  and  Thomas  Briggs  of  the  fourth  part,  and  thereby  certain  trusts 
for  carrying  the  above  arrangement  into  effect  were  declared ;  and, 
subject  thereto,  the  said  estates  were  directed  to  be  conveyed  to  and 
to  the  use  of  certain  trustees  therein  named,  and  their  hehrs  and 
assigns,  upon  trust,  in  the  first  instance,  to  raise  certain  sums  of 
money,  not  exceeding  in  the  whole  the  fiirther  sum  of  50,000/.,  to  be 
applied  as  therein  mentioned ;  and,  subject  to  any  mortgages  which 
might  be  created  for  raising  the  same,  the  trustees  were  to  stand 
seized  or  possessed  of  the  said  estates,  upon  trust  to  pay  the  clear 
rents  and  profits  thereof  (after  paying  the  interest  on  the  several 
mortgages  which  might  be  subsisting  on  the  said  estates,  and  an  au' 
nuity  to  Lord  Harley  during  his  father's  life,  and  the  expenses  of  re« 
ceivmg  the  rents)  to  the  late  Earl  of  Oxford  and  his  assigns  during 
the  joint  lives  of  himself  and  Lord  Harley;  and  in  case  of  Lord 
Harley  dying  in  the  lifetime  of  Ms  father,  then,  after  his  decedse,  to 
pay  an  annuity  of  100/L  per  annum  to  Elliza  Lady  Harley,  the  wife 
of  Lord  Harley ;  and,  sabject  thereto,  to  pay  such  clear  rents  and 
profits  to  the  said  Earl  and  his  assigns  during  his  life ;  but  in  case 
Lord  Harley  should  survive  the  Earl,  then,  after  the  death  of  the  said 
Earl,  upon  trust  (subject  as  aforesaid)  to  stand  seized  or  possessed  of 
the  said  estates,  to  the  use  of,  or  upon  trust  for,  the  said  Lord  Harley 


196  COURTS  OF  CHANCERY,  1851-52. 

Briggs  o.  The  Earl  of  Ozfoid. 

and  his  assigns  for  and  during  the  term  of  his  natural  life,  mthoui 
impeachment  ofwaste^  but  subject  to  the  power  thereinafter  limited  to 
the  trustees  or  trustee  thereof  to  fell  timber  and  underwood  growing"  on 
the  said  hereditaments;  and  from  and  after  the  death  of  Lord  Harleyi 
in  case  he  should  survive  his  father,  then  upon  trust  to  pay  an  an- 
nuity of  600L  per  annum  to  Lady  Harley  for  her  life,  to  be  charged 
upon  the  estates ;  and  after  the  decease  of  the  Earl  and  Lord  Harley, 
subject  as  aforesaid,  upon  trust  for  the  first  and  other  sons  of  Lord 
Harley,  successively  in  tail  male,  with  an  ultimate  remainder,  in  de- 
fault of  such  issue,  to  the  late  Earl  of  Oxford,  his  heirs  and  assigns 
forever. 

And  the  said  indenture  contained  the  following  proviso:  —  ''Pro- 
vided also,  and  it  is  hereby  further  agreed  and  declared,  that  it  shall 
and  may  be  lawful  for  the  said  trustees,  or  the  survivor  of  them,  his 
executors  or  administrators,  at  any  time  or  times  hereafter,  so  long 
as  there  shall  be  any  mortgage  or  mortgages,  incumbrance  or  incum- 
brances, subsisting  upon  the  said  hereditaments,  or  any  part  or  parts 
thereof,  (but  not  after  the  said  Earl's  decease,  without  the  consent  of 
the  said  Alfired  Lord  Harley,  if  living,  such  consent  to  be  signified  in 
writing,)  to  fell  and  cut,  or  cause  to  be  felled  and  cut,  all  or  any  of  the 
timber  and  other  trees  and  underwoods  standing,  growing,  or  being 
upon  the  said  hereditaments,  and  to  sell  and  dispose  thereof,  and  to  pay 
and  apply  the  money  to  arise  therefrom  in  or  towards  the  liquidation  or 
discharge  of  the  subsisting  mortgages  or  incumbrances,  or  of  some  oa 
one  of  them;  and  in  case  the  money  to  be  produced  by  such  sale  or 
sales  shall  not  at  any  one  time  amount  to  a  sufficient  sum  or  sums 
to  be  so  applied,  then  the  same,  and  the  dividends  and  interest  there- 
of,  shall  from  time  to  time  be  laid  out  and  invested  by  the  said  tms- 
tees,  or  the  survivor,  his  executors  or  administrators,  in  the  purchase 
of  stock  in  some  or  one  of  the  public  funds,  or  upon  government  or 
real  security,  at  interest,  in  their  or  his  own  names  or  name,  to  accu* 
mulate  until  the  same  shall  amount  to  a  sum  sufiicient  to  be  applied 
in  discharge  or  liquidation  of  the  principal  money  which  shall  be  due 
upon  such  mortgages  or  incumbrances,  some  or  one  of  them,  or  such 
part  thereof  as  the  mortgagee  or  mortgagees,  incumbrancer  or  in- 
cumbrancers, shall  be  willing  to  accept,  and  the  same  shall  thereupon 
be  applied  accordingly." 

And  by  the  same  indenture  it  was  further  provided,  that  in  order 
the  more  readily  to  provide  for  the  due  payment  of  the  interest  of  the 
several  incumbrances  which  should  for  the  time  being  be  subsisting 
upon  the  said  hereditaments,  and  of  paying  and  applying  the  rents, 
issues,  and  profits  thereof  according  to  the  severed  interests  of  the 
parties  interested  therein  for  the  time  being,  they,  the  said  Edward 
Earl  b{  Oxford,  Alfred  Lord  Harley,  and  John  Moore,  according  to 
their  several  and  respective  rights,  interests,  powers,  and  authorities, 
did  thereby  nominate  and  appoint  the  said  Thomas  Briggs  generally 
to  superintend  the  management  of  the  said  estates,  and  to  receive 
the  rents  of  the  said  estates,  and  all  moneys  arising  firom  the  sale  of 
timber  and  underwood  on  the  said  estates,  and  aU  other  the  issues 
and  profits  of  the  said  estates,  and  to  give  receipts,  releases,  and  dis- 
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charges  for  the  same,  and  to  apply  the  same  in  manner  therein  more 
particularly  mentioned.  By  a  further  indenture,  dated  the  12th  No- 
vember, 1835,  and  made  between  the  said  John  Moore  of  the  first 
part,  the  said  Thomas  Briggs  of  the  second  part,  the  said  Earl  of  the 
third  part,  the  said  Lord  Harley  of  the  fourth  part,  and  the  Rev.  John 
Bessell,  Henry  Winchester,  Thomas  Carter  Briggs,  and  Thomsis 
Briggs  of  the  nfth  part,  the  said  estates,  together  with  {inter  aiia)  the 
Irees,  (as  well  timber  as  other  trees,)  woods,  and  underwoods,  ana  the 
wood  grounds,  and  the  soil  of  the  same,  were,  in  pursuance  of  the  di- 
rection to  that  effect  contained  in  the  said  indenture  of  the  2Qth 
March,  1832,  conveyed  to  and  to  the  use  of  the  last-mentioned  par- 
ties of  the  fifth  part,  their  heirs  and  assigns,  upon  the  trusts,  and  to 
and  for  the  ends,  intents,  and  purposes,  expressed  ^tnd  declared  by  the 
indenture  of  the  20th  March,  1832. 

The  Rev.  John  Bessell  and  Henry  Winchester,  two  of  the  trustees, 
afterwards  died,  leaving  Thomas  Briggs  and  Thomas  Carter  Briggs 
the  sole  surviving  trustees  of  the  said  indenture.  The  late  Earl  of 
Oxford  died  on  the  28th  December,  1848,  having  first  duly  made  and 
executed  his  last  will  and  testament,  together  with  a  codicil  thereto. 
By  the  will  he  gave  and  devised  all  his  freehold  manors,  messuageSi 
lands,  tenements,  tithes,  and  hereditaments,  whatsoever  and  where- 
soever, in  possession,  reversion,  or  remainder,  or  which,  by  virtue  of 
any  special  power,  he  was  entitied  to  appoint  by  will,  (subject  to 
the  charges,  mcumbrances,  and  prior  estates  to  which  the  same  might 
be  subject,)  to  the  use  of  the  said  Thomas  Briggs  and  Thomas  Car- 
ter Briggs,  their  executors,  administrators,  and  assigns,  for  the  term 
of  500  years  firom  the  time  of  his  decease,  without  impeachment  of 
waste,  upon  certain  trusts ;  and,  subject  thereto,  to  the  use  of  his  eldest 
daughter,  the  Lady  Jane  Elizabeth  Harley,  (now  Lady  Langdale, 
the  widow  of  Henry  Lord  Langdale,  late  Master  of  the  Rolls,)  for 
life,  without  impeachment  of  waste ;  remainder  to  the  use  of  trustees 
to  preserve  contingent  estates;  remainder  to  the  use  of  the  first  and 
other  sons  of  his  said  daughter  successively  in  tail  male ;  and  in  de- 
fault of  such  issue,  to  the  use  of  Ms  youngest  daughter,  the  Lady 
Frances  Harley,  (now  the  Lady  Frances  Vernon  Harcourt,  the  wite 
of  Henry  Vernon  Harcourt,  Esq.)  for  life,  without  impeachment  of 
waste ;  remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
mainder to  the  first  and  other  sons  of  such  daughter  successively  in 
tail  male ;  and  in  default  of  such  issue,  he  devised  the  said  lands  and 
hereditaments,  upon  certain  trusts  and  to  certain  uses  particularly 
mentioned  in  his  will,  in  favor  of  his  two  other  dau^ters,  the  Lady 
Charlotte  Bacon,  wife  of  General  Bacon,  and  her  issue,  and  the  Lady 
Ann  Harley,  now  the  widow  of  Count  St  Greorgio.  By  the  codicil 
to  his  will,  the  late  Earl  gave  and  devised  the  said  lands  and  heredi- 
taments devised  by  his  said  will  (but  subject  to  the  charges  and  in- 
cumbrances referred  to  in  his  said  will,  and  also  to  all  the  limita- 
tions and  trusts  declared  and  contained  in  his  said  will  prior  to  the 
limitation  to  the  use  of  his  youngest  daughter,  the  said  Lady  Frances 
Vernon  Harcourt,  for  her  life)  to  tiie  use  of  the  said  Jane  Frances 
Bickersteth,  his  granddaughter,  during  her  life,  without  impeachment 
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of  waste,  with  remainder  to  the  use  of  trustees  to  preserve  the  con- 
tingent estates  thereinafter  limited ;  with  remainder  to  the  use  of  the 
first  and  every  other  son  of  the  said  Jane  Frances  Bickersteth,  seve- 
rally and  successively,  according  to  his  respective  seniority,  in  tail 
male ;  and  in  default  of  such  issue,  then  to  the  same  uses  and  upon 
the  same  trusts,  in  favor  and  for  the  benefit  of  the  testator*?  youngest 
daughter.  Lady  Prances  Harcourt,  and  her  issue  male,  as  in  his  said 
will  expressed  and  declared  of  and  concerning  the  same ;  and,  subject 
thereto,  to  the  use  of  his  said  eldest  daught^,  Jaiie  Elizabeth  Lady 
Langdale,  her  heirs  and  assigns  forever. 

The  present  Earl  of  Oxfora  (late  Lord  Harley)  had  no  issue  of  his 
marriage.  A  sum  of  140,000/.  was  raised  under  the  trusts  of  the  in- 
denture of  the  20th  March,  1832,  by  mortgage  to  the  Equitable  As- 
surance Society ;  and  during  the  lifetime  .of  the  late  EarL  the  trus- 
tees, under  the  power  contained  in  the  deed  of  resettlement  hereinbe- 
fore set  forth,  cut  a  large  quantity  of  timber,  and  applied  the  produce 
thereof  in  reduction  of  the  mortgage ;  by  which  means,  together  with 
the  moneys  received  from  the  produce  of  the  sales  of  land  under  con- 
tract at  the  time  of  the  execution  of  the  indenture  of  the  20th  March, 
1832,  the  mortgage  debt  upon  the  estates  was  reduced  to  the  sum  of 
93,000Z. 

The  present  bill  was  filed  by  the  two  surviving  trustees  of  the  said 
settlement  against  the  present  Earl  of  Oxford  and  other  parties  in- 
terested in  the  said  estates,  stating  the  above  facts,  and  that  since  the 
decease  of  the  late  Earl,  the  surviving  trustees,  in  pursuance  of  their 
•discretionary  power,  and  with  the  consent  in  writing  of  the  present 
Earl,  had  entered  into  various  contracts  for  the  sale  to  various  persons 
of  certain  timber,  &c.,  which  had  been  cut  and  carried  away  pursu- 
ant to  such  contracts ;  and  that  part  of  the  purchase-moneys  payable 
under  such  contracts,  but  only  to  a  small  amount  in  the  whole,  had 
been  received  by  the  plaintiffs  as  such  trustees,  and  had  been,  or 
was  about  to  be,  applied  by  them  pursuant  to  the  aforesaid  trusts ;  but 
ihe  remainder  of  such  purchase-moneys,  though  due  to  the  plaintif&, 
had  not  yet  been  received  by  them,  for  the  reasons  hereinafter  men- 
tioned :  that  the  present  Earl  claimed  the  right  to  fell  the  timber,  and 
apply  the  proceeds  to  his  own  use ;  and  in  consequence  he  gave  no- 
lice  to  the  trustees  that  he  did  not  intend  to  consent  to  any  further 
sale  by  them  of  timber,  &c.,  under  the  said  power ;  and  he  also  gave 
notice  to  the  parties  who  had  purchased  timber,  &c.,  from  the  trus- 
tees, under  said  contracts,  not  to  pay  their  purchase-moneys  to  the 
trustees:  and  that  the  plaintiffs,  by  reason  of  such  proceedings  of  the 
defendant,  the  said  Earl  of  Oxford,  were  prevented  from  receiving  the 
purchase-moneys  due  to  them  for  timber  already  sold ;  and  that  the 
said  Earl  threatened  and  intended  to  fell  and  cut  and  sell  some  of  the 
timber,  and  had  actually  entered  into  contracts  with  various  per- 
sons for  the  sale  of  the  timber,  and  that  he  threatened  and  intended 
to  receive  the  purchase-moneys  under  the  said  contracts,  or  otherwise 
produced  by  the  sale  of  the  timber  so  intended  to  be  cut  by  him,  and 
to  apply  the  same  to  his  own  use. 

Ajid  the  said  bill  charged  that  the  said  Earl,  as  the  plaintiffi  had 
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recently  discovered,  had  actually  cat  down  and  sold  some  timber, 
and  received  the  proceeds,  and  applied  them  to  his  own  use ;  and 
it  prayed  that  it  might  be  declared,  that,  by  the  true  construction  of 
the  said  indentures  of  the  20th  March,  1832,  and  the  12th  November, 
1835,  the  plaintif&,  as  such  trustees,  had,  during  the  existence  of  any 
mortgage  or  incumbrance  subsisting  at  the  date  of  such  indentures, 
or  subsequently  created  under  the  trusts  of  such  indentures,  on  the 
said  trust  estates,  or  any  part  thereof^  a  discretionaiy  power,  with  the 
consent  in  writing'  of  the  said  Earl  of  Oxford,  during  his  life,  to  fell 
and  cut  and  sell  all  or  any  of  the  timber  and  other  trees  and  under- 
woods standing,  growing,  or  being  upon  the  said  trust  estates,  for  the 
purpose  of  applying  the  moneys  to  arise  therefrom  in  or  towards  Uqui- 
dation  of  such  mortgages  or  incumbrances,  or  some  or  one  of  them  j 
and  that  it  might  also  be  declared  that  the  right  of  the  said  Earl  of 
Oxford,  as  the  equitable  tenant  for  life  of  the  said  trust  estates  under 
the  limitations  of  the  said  indenture,  was  subordinate  to  the  right  of 
the  plaintiffs  to  exercise  such  discretionary  power ;  and  for  an  ac- 
count of  the  proceeds  of  all  timber  cut  and  sold  by  the  Earl  of  Ox- 
ford, received  by  or  for  him,  and  that  he  might  be  decreed  to  pay 
what  he  should  appear  to  have  received,  with  interest,  to  the  plain- 
tiffs, to  be  by  them  applied  upon  the  trusts  to  which  the  proceeds  of 
timber  cut  under  the  said  discretionary  power  were  applicable, 
or  that  such  amount  might  be  a  charge  upon  his  life  estate,  and  be 
raised  out  of  it  accordingly;  and  that  the  said  Earl  might  be  re- 
strained by  injunction  from  felling  or  cutting,  or  attempting  to  fell 
or  cut,  any  such  timber  or  other  trees  or  underwoods  growing,  stand- 
ing, or  being  upon  the  said  trust  estates,  or  any  part  or  parts  thereof, 
or  disposing  or  attempting  to  dispose  thereof,  so  long  as  any  such 
mortgages  or  incumbrances,  mortgage  or  incumbrance,  as  aforesaid, 
should  be  subsisting  upon  the  said  trust  estates  and  hereditaments,  or 
iEiny  part  or  parts  thereof;  and  from  receiving  or  attempting  to  receive, 
or  applying  to  his  own  use,  the  proceeds  of  any  such  timber,  other 
trees,  or  underwood  theretofore  sold  by  him  or  by  his  authority,  or 
any  part  of  such  proceeds ;  and  from  doing  or  continuing,  or  attempt- 
ing to  do  or  continue,  any  act  or  thing  whereby  the  plaintiffs  should 
be  prevented  or  hindered  from  receiving,  for  the  purposes  aforesaid, 
any  of  the  purchase-moneys  payable  under  the  contracts  so  entered 
into  by  them  with  the  consent  of  the  said  Earl  as  aforesaid,  or  any 
other  proceeds  of  any  such  timber  or  6ther  trees  or  underwoods  as 
aforesaid.     To  this  bill  a  general  demurrer  was  filed 

Bacon^  for  the  demurrer,  said  that  the  jzeneral  allegations  contained 
in  this  bill  with  respect  to  the  exercise  of  their  power  by  the  trustees, 
and  the  contracts  by  them  for  the  sale  of  timber,  and  the  interference 
of  Lord  Oxford  with  their  right,  were  much  too  vague  to  entitie  them 
to  any  relief  in  equity.  There  was  no  statement  to  whom  the  timber 
had  been  sold,  or  when  it  was  sold.  Then  this  was,  according  to  the 
statement,  a  mere  sale  and  delivery  of  goods,  for  which  part  of  the 
money  was  paid,  and  part  remained  to  be  paid ;  and  as  to  the  money 
due,  Lord  Oxford  was  in  the  position  of  a  stranger  who  had  given 
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notice  to  the  purchaser  not  to  pay  it  to  the  plaintiffs.  How  coold 
that  give  the  plaintiffs  any  equity  ?  They  were  not  preyented  by 
such  notice  from  recovering  the  money  in  an  action  lor  goods  sold 
and  delivered.  They  needed  no  protection  in  equity  by  injunction. 
Such  allegations  did  not  give  them  any  title  to  relief,  and  their  vague- 
ness was  an  objection  which  alone  would  be  a  good  ground  of  de- 
murrer.    WormcUd  v.  De  lAsUj  3  Beav.  18. 

The  Solicitor-  Oeneral^  for  the  plaintiffs,  said  that  the  bUl  did  not 
ask  an  injunction  only,  but  also  a  declaration  that  the  trustees  ware 
entitled  to  apply  the  proceeds  of  the  timber  under  the  trusts  of  the 
deed. 

Sir  J.  Parker,  V.  C,  interrupting  the  argument,  said  that,  saying 
nothing  as  to  the  merits  of  the  case,  he  considered  that  merely  on 
technical  grounds  the  allegations  in  the  bill  were  sufficient  to  support 
part  of  the  prayer.  It  was  stated  that  the  trustees,  in  the  exercise  of 
their  discretion,  had  entered  into  a  contract  to  sell,  and  had  cut  down 
and  carried  away,  timber.  Lord  Oxford,  being  equitable  tenant  for 
life,  having  an  interest  in  the  execution  of  the  Irust,  not  being  a  mere 
stranger,  had  interposed  by  a  notice  that  prevented  them  from  receiv- 
ing the  moneys.  The  bUl  distinctly  stated  that  Lord  Oxford  had 
prevented  them.  The  trustees  came  here,  in  execution  of  the  trusts, 
as  between  Lord  Oxford  and  all  other  parties,  to  have  it  declared  that 
they  were  entitled  to  receive  and  pay  these  moneys,  and  to  restrain 
Lord  Oxford  from  attempting  to  continue  the  acts  complained  oL 
His  honor  said  that  might  possibly  be  an  idle  and  unnecessary  prayer. 
The  trustees  might  have  been  under  an  unnecessary  apprehension. 
With  that  the  court  could  deal  in  considering  the  question  of  costs ; 
but  his  honor  thought  there  was  enough  in  the  charge,  as  to  the  ex- 
ecution of  the  trust,  to  entitle  them  to  make  the  application  that  the 
trusts  of  the  deed  might  be  executed  under  the  direction  of  the  court, 
as  far  as  regarded  the  money  still  remaining  to  be  paid ;  and,  there- 
fore, that  the  demurrer  was  too  large,  and  it  must  be  overruled, 
reserving  the  costs. 

The  Solicitor*  Oeneral^  J.  Russell^  and  Toiler  then  proceeded  to  open 
the  motion  for  an  injunction  in  the  terms  of  the  prayer.  The  case 
turns  entirely  on  the  construction  of  the  deed.  The  primary  object  of 
the  settlement  is  to  pay  off  the  incumbrances,  and  for  that  purpose  the 
trustees  have  the  fullest  discretion.  Lord  Oxford  takes  the  privilege 
which  being  made  unimpeachable  of  waste  gives  him,  expressly  sub- 
ject to  the  power  given  to  the  trustees  to  cut  timber.  The  trustees 
do  not  assert  a  right  to  cut  timber,  without  the  consent  of  Lord  Oxford. 
If  that  consent  is  withheld,  they  contend  that,  at  any  rate,  he  has  no 
right  to  cut  timber  for  his  own  benefit  If  he  had,  that  would  give 
hun  a  direct  interest  to  withhold  his  consent  It  would  be  a  fi^ud 
upon  the  settiement  to  withhold  consent,  not  for  the  benefit  of  the 
sons,  but  to  prevent  the  exercise  of  the  power  to  which  his  privilege 
is  subject,  for  his  own  benefit    The  privilege  of  being  unimpeachable 
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of  waste  gives  Lord  Oxford  the  right  to  deal  with  the  estate  in  vari- 
ous modes ;  besides  catting  the  timber,  he  may  qaairy  stone,  open 
mines,  &c ;  so  that  this  limitation  of  his  privilege  is  not  inconsistent 
with  his  exercise  of  it  to  some  extent.  The  paramount  object  of  this 
settiement  is  to  provide  for  certain  creditors,  and  this  could  only  have 
been  effectually  done  by  making  Lord  Oxford's  privilege  subordinate 
to  the  power  of  the  trustees  to  raise  certain  sums.  Lord  Oxford  may 
find  some  means  of  paying  off  the  incumbrances,  in  which  case  he 
could  exercise  his  privilege  to  its  full  extent.  The  courts  have  inter- 
fered with  legal  powers,  as  in  the  case  of  equitable  waste.  Surges  v. 
Lamb^  16  Ves.  174 ;  Kekewich  v.  Marker^  3  Mac.  &  6.  311 ;  s.  c.  5 
Eng.  Rep.  129.  The  necessity  of  Lord  Oxford's  consent  is  introduced 
only  to  prevent  an  improper  exercise  of  the  power.  Hewitt  v.  Hewitt^ 
2  Eden,  332. 

BacaHj  MaUnSf  and  Cbfe,  contra.  The  present  Lord  Oxford  was 
just  of  age  when  this  settlement  was  executed  by  him.  Can  it  be 
supposed  that  he  was  made  to  pledge  his  inheritance,  without  any 
benefit  to  himself,  for  debts  to  which  neither  himself  nor  his  estate 
were  before  liable  ?  Yet  this  is  the  construction  the  plaintiffs  put 
upon  this  deed.  If  it  was  meant  that  he  should  in  fact  be  impeach- 
able of  waste,  why  was  not  that  specified  ?  The  trustees  have  cut 
a  large  quantity  of  timber  already,  of  very  great  value,  and  it  surely 
is  time  that  Lord  Oxford  should  have  some  benefit  firom  his  being 
made  unimpeachable  of  waste. 

Sir  James  Parker,  V.  C,  (without  hearing  the  reply.)  This  is  pure- 
ly a  question  of  construction,  as  I  view  it  I  have  not  been  impress- 
ed with  the  notion  that  there  is  any  question  of  equity  in  this  case, 
independent  of  the  question  of  the  construction  of  the  deed.  Now, 
here  is  a  large  estate  in  strict  settiement  I  do  not  think  the  marriage 
settiement  is  very  material ;  it  so  happens  that  the  legal  estate  is  in  the 
trustees.  The  late  Earl  of  Oxford  was  tenant  for  life ;  the  present 
Earl  is  tenant  for  life  in  remainder,  in  trust  for  his  first  and  oth^ 
sons  in  tail,  with  remainder  to  Lord  Oxford  in  fee.  The  estate  was 
subject  to  heavy  charges;  and  with  reference  to  those,  the  deed  con- 
tains the  provisions,  which  have  been  so  much  referred  to,  with  re- 
spect to  the  timber  which  grows  upon  the  estate,  and  those  provisions 
provide  for  the  application  of  the  timber  for  the  benefit  of  the  inherilr 
ance,  the  object  being  to  relieve  the  estate  of  the  charges ;  and  those 
provisions,  beyond  all  doubt,  give  the  parties  who  are  interested  in  the 
mheritance  an  interest  in  the  timber.  The  scheme  of  the  settlement 
is,  that  the  timber  shall  be  applicable  by  the  trustees  under  the 
power  which  has  been  so  much  referred  to,  for  the  purpose  of  reliev- 
mg  the  estate  of  the  charges,  and  the  mode  of  doing  this  is  by  means 
of  a  power  given  to  the  trustees.  Now,  this  power  continuing  in  ex- 
istence, and  to  be  exercised  at  the  proper  time,  appears  to  me  to  be 
an  essential  part  of  the  settiement  The  remainder-man  has  a  right 
to  whatsoever  benefit  that  power  gives  him,  and  the  question  in  this 
suit  is,  as  to  the  equities  between  the  tenant  for  life  and  the  parties 
entitied  in  remainder 


_    J 
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The  question  arises  upon  the  limitations,  which  are  these :  —  There 
is,  first,  the  life  estate  of  the  late  Lord  Oxford,  which  confers  no  pri- 
vileges upon  him  in  respect  of  waste ;  and  then  the  second  life  estate 
of  the  present  Lord,  which  is  without  impeachment  of  waste.  Now, 
no  doubt  those  words,  taken  alone,  give  privileges  incident  to  the 
estate  with  which  we  are  all  well  acquainted.  There  is  no  doubt 
all  those  are  privileges  capable  of  qualification,  capable  of  being  qua- 
lified at  law,  and,  still  more,  qualified  by  way  of  trust  in  this  court 
Now,  there  are  these  words  attached  to  the  words  '^  without  impeach- 
ment of  waste,"  viz.  the  words  '<  subject  to  the  power  hereinafter 
limited,"  and  so  on.  Suppose  those  words  had  not  been  there,  we 
should  then  have  had  an  estate  without  impeachment  of  waste,  and 
we  should  have  had  a  special  provision  in  the  deed  with  respect  to  the 
application  of  the  timber,  and  that  would  have  given  rise  to  a  ques- 
tion very  similar  to  that  which  arose  in  Kekewich  v.  Marker;  and  no 
doubt  there  would  have  been  a  question  of  miich  more  doubt  than 
arises  here.  The  question  would  have  been,  whether,  when  you  find 
special  provisions  in  respect  of  timber,  those  special  provisions  should 
or  should  not  control  the  more  general  provision.  There  would  have 
been  great  force  in  the  argument,  that  even  without  any  words  here, 
there  would  have  been  quite  enough  for  th6  privileges  to  operate  upon, 
irrespective  of  the  timber :  the  tenant  for  life  might  have  had  a  right 
to  open  mines,  and  be  exempt  from  any  liability  in  respect  of  the  re- 
pairs of  the  houses  and  buUdings,  and  be  at  liberty  to  manage  the 
property  as  he  thought  fit,  and  so  on— -none  of  which  things  the 
tenant  for  life,  unless  he  had  those  privileges,  could  have  had  a  right 
to  do. 

But  really  here  it  is  not  a  matter  of  speculation,  because  we  find  it 
expressly  said,  ^^  subject  to  the  power  hereinafter  limited  to  the  trustees 
or  trustee,  under  these  presents,  to  fell  timber  and  underwood  growing 
upon  the  said  hereditaments ;"  and  that  cames  us  to  the  power  of  the 
trustees,  which  is  a  power  in  the  trustees  at  any  time  afterwards,  but 
not  after  the  death  of  the  Earl,  without  the  consent,  in  writing,  of  the 
present  Lord  Oxford,  to  fell  and  cut  down  timber,  and  so  forth ;  and 
the  real  question  is,  to  what  extent  the  words  I  have  read,  or  rather 
the  words  contained  in  the  power,  because  the  only  thing  that  gives 
rise  to  any  doubt  are  the  words  ^  without  consent" — to  what  extent 
those  words  qualify  the  general  privileges  given  to  the  present  tenant 
for  life,  as  being  without  impeachment  of  waste ;  and  that  comes  to 
be  a  question  of  construction  upon  those  two  clauses.  Now,  with 
respect  to  the  power  upon  which  the  main  argument  turns,  two  con- 
structions are  contended  for.  One  is,  that  when  you  read  these  words, 
that  the  power  is  not  to  be  exercised  without  the  consent  of  the  pre- 
sent Lord  Oxford,  leaving  such  consent  to  be  signified  in  writing,  the 
power  does  not  exist  until  that  consent  is  given,  and  you  are  really 
to  read  the  deed,  till  that  consent  is  given,  as  if  no  such  power  were 
found  in  the  deed.  That  is  mainly  the  argument  urged  by  the  d€y 
fendant 

On  the  other  hand,  the  plaintLBPs  view  of  the  case  is,  that  that 
consent  has  reference  to  the  mode  of  exercising  the  power,  and  that 


COURTS  OF  CHANCERY,  1851-52.  203 

Briggs  V.  The  EmI  of  Oxford. 

Lord  Oxford)  being  tenant  for  life  in  possession,  has  a  reasonable 
qualification  on  the  power  of  the  trustees,  that  when  they  come  to 
exercise  a  power  which  would  interfere  materially  with  the  mode  in 
which  be  thinks  fit  to  enjoy  his  estate,  he  shall  have  a  voice  in  the 
exercise  of  that  power,  and  that  the  power  shall  not  be  exercised 
without  his  consent  in  writing;  and  I  think  the  latter  is  the  true  con- 
struction. And  what  appears  to  me,  among  other  things,  to  point  out 
clearly  that  that  must  be  the  construction,  is  this.  It  is  admitted  that 
the  timber  is  all  at  the  mercy  of  the  trustees  during  the  lifetime  of 
the  first  tenant  for  life.  That  is  admitted.  Now,  it  is  reasonable,  if  the 
intention  of  the  settlement  was  to  preserve  or  protect  the  timber  for 
the  present  tenant  for  life,  so  that  he  should  have  a  valuable  interest  in 
it-^it  is  reasonable  to  suppose  that  this  qualification  upon  the  power 
of  the  trustees,  that  they  should  not  cut  without  his  consent,  should  be 
extended  to  the  life  estate  of  the  present  tenant  for  life.  It  is  limited 
only  to  the  life  estate  of  the  present  tenant  for  life ;  and  that  really 
seems  to  me  to  show  that  the  object  was,  not  to  put  an  end  to  the 
power,  but  to  regulate  the  mode  of  exercising  the  power  for  the  benefit 
of  the  present  tenant  for  life.  Now,  no  doubt,  the  want  of  consent, 
according  to  the  view  I  take  of  this,  in  the  present  tenant  for  life,  sus- 
pends the  power ;  it  does  not  destroy  it,  or  prevent  its  being  in  exist- 
ence, but  it  cannot  be  exercised  untU  he  gives  his  consent ;  and  if  he 
does  not  give  his  consent,  the  timber  remains,  according  to  the  view 
I  take  of  it;  and  if  he  withhold  his  consent  during  his  life,  then  the 
timber  is,  after  his  death,  either  to  be  cut  down  by  the  trustees  in  the 
exercise  of  the  power,  or  to  belong  to  the  tenant  in  tail,  who  is  en- 
titied  to  the  inheritance  of  the  estate  and  to  the  timber,  and  with 
tespect  to  whom  it  might  by  possibility  be  immaterial  whether  the 
trustees  exercised  their  power  or  not 

It  is  a  sound  rule  of  construction  in  this  court  so  to  construe 
clauses  in  a  deed  as  that  one  shall  not  be  repugnant  to  another,  if 
that  be  possible.  Now,  it  does  appear  to  me  that  the  construction  of 
the  defendant  makes  these  clauses  repugnant  one  to  the  other.  In 
order  to  test  that,  it  is  only  necessary  to  suppose  that,  in  the  limita- 
tion of  the  life  estate,  you  read  the  power  as  part  of  it ;  and  I  think 
that  wotdd  show — supposing  the  limitation  of  the  life  estate  had 
been  to  him  without  impeachment  of  waste,  but  subject  to  the  power 
following — that  is  to  say,  that  it  shall  be  lawful,  at  any  time  or  times 
hereafter,  for  the  trustees,  but  not  without  the  consent  of  the  tenant 
for  life,  to  cut  timber — it  seems  to  me  that  there  would  be  an  obvi- 
ous incongruity  to  suppose  he  was  to  be  subject  to  a  thing  that  was 
not  to  be  done  without  his  consent.  But,  on  the  other  side,  there  is 
really  no  inconsistency  in  the  other  view  to  read  in  this  way,  that  the 
powers  incident  to  the  life  estate  are  not  to  be  exercised  by  Lord 
Oxford  in  a  manner  inconsistent  with  the  power  which  is  given  to  the 
trustees.  That  is  the  view  I  take  of  the  construction  of  the  deed ; 
therefore  I  think  you  are  entitied  to  whatever  injunction  is  incident  to 
that  construction  of  the  deed,  namely,  that  it  is  a  part  of  the  deed, 
which  was  stipulated  for  on  the  part  of  the  parties  entitied  in  remain- 
der, that  the  timber  should  remain  th^re  to  answer  the  power  when 
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the  proper  time  comes  for  the  trustees  exercising  it  This  decides 
nothing,  except  that  the  timber  is  to  remain  until  the  right  is  properly 
adjudged.     The  injunction  must  be  granted. 

Bacon.    Some  timber  is  cut,  and  paid  for  by  bills. 

Sir  J.  Parker,  V.  C.    The  court  does  not  interfere  with  the  accept^ 
ance  of  those  bills,  but  no  more  must  be  discounted. 


Thistlethwatte  v.  Garnier.^ 

Koyember  SO,  1851. 

Practice — Setting  down  amended  special  Case, 

After  a  special  case  had  been  set  down  for  hearing,  and  before  it  came  on  to  be  heard,  a  ten- 
ant in  tail  of  the  property  to  which  the  case  remted  was  bom,  who  was  a  necessary-  par^ 
to  the  case.  On  motion  ex  ^rte,  an  order  was  made  to  dischaige  the  order  to  set  aown 
the  original  case,  and  to  set  it  down  again  amended,  by  adding  the  infant  tenant  in  tafl  as 
a  party,  and  that  it  should  keep  its  place  in  the  paper,  fresh  appearances  being  entered  for 
all  the  defendants. 

Freeling  moved  ex  parte  for  leave  to  set  down  a  special  case  under 
Sir  George  Turner's  Act,  13  &  14  Vict,  c  35,  in  the  following  rather 
peculiar  circumstances:— The  case  had  been  already  set  down,  and 
all  proper  persons  were  parties  to  it  Since  it  was  so  set  down,  a 
new  tenant  in  tail  of  the  property  to  which  the  case  related  had  come 
into  existence.  Some  of  the  parties  to  the  original  case  were  married 
women.  The  present  application  was  for  leave  to  amend  the  case  by 
the  addition  of  the  tenant  in  tail  as  a  party,  and  to  set  down  the  case 
as  against  the  infant  tenant  in  tail,  and  also  against  the  parties  to  the 
original  case,  and  that  the  case  might  keep  its  place  in  the  paper, 
notwithstanding  such  alteration.  He  cited  sect.  32  of  the  above  act, 
making  the  rules,  orders,  and  practice  of  the  court  in  suits  applicable 
to  proceedings  under  that  act,  and  said  that  the  proper  course  would 
be  to  file  a  supplemental  case;  but  here  such  supplemental  case 
would  be  a  fac  simile  of  the  original  case,  which  was  very  long,  with 
only  the  addition  of  this  short  supplemental  statement  He  referred 
to  sect  13,  which  gives  the  court  a  certain  discretion  in  setting  down 
a  case  to  which  a  married  woman,  infant,  or  lunatic  is  a  party,  and 

Provides  that  special  leave  shall  be  necessary  to  set  down  such  a  case. 
?here  was  nothing  said  in  that  section  about  setting  down  again  a 
case  already  once  set  down. 

Sir  J.  Parker,  V.  C,  said  that  the  regular  course  would  be,  to  dis- 
charge the  order  for  setting  down  the  original  case,  and  to  give  leave 

-   —  -      - 

1 16  Jur.  67 ;   21  Law  J.  Bep.  (n.  b.)  Chanc.  16. 
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to  set  down  the  amended  casCi  and  to  let  it  keep  its  place  in  tho 
original  paper.  Hb  honor  said  that  fresh  appearances  ought  to  be 
entered  lor  all  the  defendants.  If  that  were  done,  he  would  grant 
the  application. 
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Kovember  4, 5,  6,  7,  and  8,  I860,  and  Noyember  4, 1851. 

Liability  of  Trust  Property -^^  Right  to  begin, 

A  testator  appointed  an  executor,  with  poirer  to  manage,  conduct,  cairj  on,  and  in^proro 
his  estate.  The  property  consisted  of  a  moiety  of  an  estate  in  Jamaica*  The  trustee  took 
a  lease  of  the  other  moietj,  and  managed  the  whole  for  the  trust  estate :  — 

Hdd^  that  although  the  taking  of  this  lease  was  not  authorized  bj  the  will,  jet  that,  under  the 
drcumstanoes  of  this  case,  the  acquiescence  of  the  catui  que  tnutf  and  otherwise,  the  trust 
estate  was  liable  for  arrears  of  rent  and  diUpidations. 

Where  there  are  two  petitions  i^pealing  from  an  order,  one  to  the  effect  that  no  relief 
ought  to  have  been  granted,  and  the  other  that  a  greater  measure  of  relief  ought  to  hare 
be^  granted,  it  is  more  conrenient  that  the  petition  asking  the  relief  should  be  opened 
first 

The  facts  of  this  case  are  folly  stated  in  the  Lord  Chancellor's 
judgment. 

Upon  the  opening  of  this  case  a  question  arose  as  to  who  should 
commence.  There  were  two  petitions  of  appeal :  one,  the  petition 
of  the  original  petitioners,  who  appealed  from  the  order  below  on  the 
ground  that  they  did  not  get  all  the  relief  that  they  were  entitied  to ; 
and  the  other  was  the  petition  of  the  plaintiffs  in  the  suit,  who  ap« 
pealed  on  the  ground  that  the  original  petitioners  were  not  entitied  to 
any  relief. 

The  Lord  Chancellor  thought  tnat  it  would  be  more  convenient 
that  the  counsel  for  the  original  petitioners,  who  asked  for  relief 
should  commence,  rather  than  the  counsel  for  the  petitioners  wha 
denied  the  right  to  relief. 

Stuart^  X  Parker^  BoUj  Teedj  Mdiins^  X  Bailey^  Piggott^  Eardf/^ 
TerreUj  BdUett^  and  Eddis  were  the  counsel  in  the  case. 

Authorities  cited :  —  Scott  v.  Nesbitty  14  Ves.  438 ;  WorraU  v.  JBar^ 
fordy  8  Ves.  4 ;  Ex  parte  Ctarland,  10  Ves.  110 ;  Ez  parte  JSichardsofif 
1  Buck,  202;  and  2  Wms.  Exors.  1525-7, 4tii  ed. 

November  4.  Lord  Chancellor.  This  is  an  appeal  against  an 
order  made  by  the  late  Vice- Chancellor  of  England,  on  the  petition 

1 16  Jar.  69. 
VOL.  VIIL  18 
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of  the  present  appellants.  The  facts  of  the  case  are  as  follows :  — 
John  Hiatt,  the  testator  mentioned  in  the  pleadings,  was,  at  the  time 
of  making  his  will,  as  well  as  at  the  time  of  his  decease,  seized  of  one 
undivided  moiety  of  an  estate  in  Jamaica,  called  'Hhe  Fellowship 
Hall  estate,"  and  the  slaves,  stock,  and  plantation  utensils,  and  imple- 
ments thereon,  and  of  other  estates  in  the  same  island ;  and  the  appel- 
lants were  seized,  and  are  stilL  seized^  of  the  other  undivided  moiety, 
called  'Hhe  Byndloss"  moiety.  John  Hiatt  appointed  John  Pink 
executor  and  trustee  of  his  will,  with  power  to  manage,  conduct, 
carry  on,  and  improve  his  residuary  estate,  to  the  best  advantage. 
From  the  death  of  John  Hiatt  down  to  the  conunencement  of  tiie 
lease,  which  I  shall  presently  mention,  the  estate  was  worked  by  John 
Pink,  as  representing  Hiatt's  moiety,  jointly  with  Philip  Jacquet,  the 
person  employed  on  behalf  of  the  appeUants,  as  the  owners  of  the 
Byndloss  moiety.  But  dissatisfaction  having  been  expressed  by  them 
at  the  small  amount  of  produce  derived  from  their  moiety,  John  Pink, 
in  a  letter  to  Jacquet,  dated  the  11th  November,  1828,  proposed  to 
take  a  lease  of  that  moiety  for  the  benefit  of  the  claimants  under  the 
will  of  John  Hiatt ;  and  by  an  indenture,  dated  the  4th  June,  1830, 
John  Pink  took  a  lease  of  the  Byndloss  moiety  for  three  years,  from 
the  Ist  January,  1830,  at  the  rent  of  600/!.,  and  thereby  covenanted  to 
keep  the  demised  property  in  the  same  cultivation,  order,  repair,  state, 
and  condition.  The  lease  so  taken  was  not,  on  the  face  of  it,  granted 
to  John  Pink  as  trustee  of  the  will  of  John  Hiatt,  and,  indeed,  it  con- 
tains no  reference  whatever  to  the  trusts  of  that  will,  but,  on  the  face 
of  it,  it  appears  as  if  it  were  granted  to  him  in  his  individual  capacity ; 
but  it  clearly  appears  that  it  was,  in  reality,  taken  by  him  in  his  cha- 
racter of  trustee  of  the  will  of  John  Hiatt  Before  the  expiration  of 
that  lease,  John  Pink  proposed  to  take  a  new  lease  for  a  further  term 
of  three  years,  from  the  31st  December,  1832,  at  the  rent  of  400/.,  such 
new  lease  to  be  an  exact  copv  of  the  old  lease,  with  the  alteration  of 
the  date  and  the  difference  of  rent  No  lease  was  executed,  but  the 
appellants  accepted  the  terms  contained  in  this  letter,  and  John  Pink 
continued,  as  such  trustee,  to  hold  the  Byndloss  moiety.  John  Pink 
died  in  September,  1833,  and  thereupon  the  trusts  of  the  will  of  John 
Hiatt  devolved  on  Edmund  Pink,  as  the  heir  at  law  of  John  Pink, 
but  Edmund  Pink  never  acted  as  such  trustee,  and  Williams  and 
Mackenzie,  the  executors  of  John  Pink,  entered  into  possession  of  the 
trust  estate  of  John  Hiatt,  and  of  the  Byndloss  moiefy  of  the  Fellow- 
ship Hall  estate,  and  they  and  their  consignees,  Davidson  and  Bark- 
ley,  always  treated  that  moiety  as  part  of  the  trust  estate  of  John 
Hiatt 

In  April,  1834,  the  parties  interested  under  the  will  of  John  Hiatt 
filed  a  bill  in  this  court  against  the  executors  of  John  Pink,  praying 
that  the  plaintiffs  might  be  let  into  possession  and  management  of  the 
estate  of  John  Hiatt,  and  for  the  appointment  of  new  trustees,  and  of 
a  manager  in  Jamaica,  and  of  a  receiver  and  consignee  in  this  conn- 
try.  On  the  15th  February,  1835,  in  pursuance  of  an  order  dated  the 
9th  December,  1834,  Patey,  SeweU,  &  Marshall,  were  appointed  ma- 
nagers and  receivers  in  Jamaica  of  the  trust  estate  and  premises  of 
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John  Hiatt,  and  J.  H.  Palmer  was  appointed  consignee  and  receiver 
in  this  country.  In  pursuance  of  the  suit  in  this  court,  and  in  ord^ 
to  enable  the  receivers  to  obtain  possession  of  the  trust  estate,  a  suit 
was  instituted  in  the  Court  of  Chancery  in  Jamaica,  in  April,  1835, 
by  the  plaintiffs  in  the  suit  in  this  court,  against  the  defendants  to  the 
same  suit ;  and  by  an  order  on  a  petition  in  the  suit  so  instituted  in 
Jamaica,  it  was  ordered  that  the  mercantile  house  of  Patey,  Sewell, 
&  Co.,  and  R.  H.  N.  Heming,  should  be  appointed  joint  receivers  and 
managers  of  the  trust  estate  and  premises  of  John  Hiatt,  and  that 
Williams  and  Mackenzie  should  aeliver  up  possession  ,o{  the  trust 
estate  and  premises  to  the  said  receivers,  ana  that  the  receivers  should 
be  at  liber^  to  ship  the  produce  to  J.  H.  Palmer,  or  sell  it,  and  ac* 
count  for  it  to  him.  In  pursuance  of  this  order,  the  executors  deli« 
vered  up  to  the  receivers  possession  of  the  trust  estate  of  John  Hiatt, 
and  of  the  Byndloss  moiety,  with  the  privity  of  the  solicitors  of  the 
plaintii&  in  the  suit  in  this  court,  and  the  receivers  always  treated  that 
moiety  as  held  by  them  for  the  benefit  of  the  trust  estate  of  John 
Hiatt ;  and  in  all  tiie  reports  in  the  Jamaica  suit  of  the  transactions 
of  the  receivers,  in  relation  to  the  Fellowship  Hall  estate,  (which 
reports  were  not  made  up,  filed,  ot  confirmed  until  all  the  parties  there 
hsid  been  served  with  the  usual  notices,  giving  them  ample  time  to 
make  objections  thereto,)  the  following  statement  is  contained  as  to 
the  Fellowship  Hall  estate — "one  moiety  being  the  property  of  the 
trust  estate  of  John  Hiatt,  and  the  other  moiety  held  by  the  said 
receivers  for  the  said  trust  estate  at  an  annual  rent  of  400^" 

Towards  the  close  of  the  year  1837,  an  agreement  was  come  to 
between  the  receivers  and  the  attorneys  of  the  appellants,  that  the 
receivers  should  continue  to  pay  the  rent  of  4002.  a  vear,  in  respect  of 
the  Byndloss  moiety,  from  June,  1835,  until  either  the  terms  of  a  new 
lease  should  be  agreed  on,  or  the  appellants  should  resume  possession, 
subject  to  certain  deductions,  not  necessary  to  be  here  stated.  No 
rent  has  been  paid  for  the  Byndloss  moiety  since  June,  1835.  In 
September,  1838,  the  appellants  commenced  an  action  in  Jamaica 
against  the  receivers  for  the  recovery  of  the  rent  then  due,  and  ob- 
tained a  verdict,  and  judgment  was  entered  up  in  the  action.  But 
such  proceedings  being  considered  to  be  a  contempt  of  the  Court  of 
Chancery,  execution  was  not  taken  out ;  but  two  applications  were 
made  to  the  Court  of  Chancery  in  Jamaica,  by  the  appellants  in  the 
suit  instituted  there,  for  payment  of  rent,  and  to  be  let  into  possession 
of  their  moiety ;  and  by  an  order  of  the  Court  of  Chancery  there,  in 
January,  1842,  it  was  ordered  that  the  appellants  might  enter  into 
possession,  and  that  rent  at  the  rate  of  400/.  per  annum  should  be 
paid  from  the  1st  June,  1835,  to  the  31st  December,  1839,  (subject  to 
a  certain  proviso) ;  and  that  a  proper  compensation,  to  be  ascertained 
by  the  Master,  should  be  paid  for  the  use  and  occupation  of  the 
Byndloss  moiety  since  the  31st  December,  1839. 

Owing  to  the  neglect  and  mismanagement  of  the  receivers  in 
Jamaica,  the  Fellowship  Hall  Estate,  at  the  date  of  the  Master's  re- 
port, which  I  shall  presently  mention,  was  in  a  state  of  utter  ruin, 
although  at  the  date  of  the  lease  it  was  in  excellent  condition,  but 
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the  amount  of  the  dilapidations  has  not  been  ascertained.    The  ap- 

Jellants  were  let  into  possession  in  June,  1842.  But  the  rent  from 
une,  1835,  is  still  due,  and  there  appears  to  be  no  fund  standing  to 
the  credit  of  the  Jamaica  suit ;  and  the  Master  has  certified  bis  opi* 
nion  to  be,  that  it  is  impracticable  for  the  appellants  to  recover  in  Ja- 
maica any  part  of  the  amount  due  to  them  in  respect  of  their  moiety 
of  the  Fellowship  Hall  estate.  There  are  now  standing  to  the  credit 
of  the  cause  in  this  court  two  sums,  arising  from  the  produce  of  the 
Fellowship  Hall  estate,  and  from  compensation-money  in  respect  of 
slaves  on  the  estate  of  John  Hiatt  In  June,  1845,  the  appellants 
presented  their  petition  to  this  court,  praying  that  a  certain  agree- 
ment for  a  compromise  might  be  carried  into  effect,  or  for  an  inquiry 
as  to  what  was  due  to  them  in  respect  of  the  matters  aforesaid  from 
the  estate  of  John  Hiatt,  and  that  the  amount  thereof  might  be  paid 
to  them  out  of  the  fund  standing  to  the  credit  of  the  cause ;  and 
thereupon  an  order  was  made  for  a  reference  to  inquire  whether  any 
and  what  sum  paid  into  the  bank  to  the  credit  of  this  cause,  by  J. 
H.  Palmer,  had  been  paid  in  respect  of  the  produce  and  profits  de- 
rived since  the  Ist  June,  1835,  from  the  Byndloss  moiety  of  the  Fel- 
lowship Hall  estate.  On  the  13th  July,  1849,  the  Master  made  his 
report,  to  which  I  have  already  alluded,  whereby  he  certified  to  the 
effect  of  what  I  have  stated,  and  that  28002^  was  due  to  the  appel- 
lants, with  interest  at  62^  per  cent,  for  rent,  without  including  any 
thing  for  dilapidations,  the  amount  of  which  was  not  ascertained  by 
him.  No  exceptions  have  been  taken  to  this  report  In  July,  1849, 
the  appellants  presented  another  petition  in  this  cause,  praying  for 
payment  of  the  sum  so  found  aue;  and  that  the  sum  of  2600 JL, 
claimed  by  them  for  dilapidations,  might  also  be  paid,  or  that  it 
might  be  referred  to  the  Master  to  inquire  what  ought  to  be  allowed 
in  respect  of  such  dilapidations ;  and  by  an  order  made  thereon,  the 
said  sum  of  28002^  was  ordered  to  be  paid,  with  interest  thereon  at 
the  rate  of  42.  per  cent  from  the  1st  December,  1846. 

The  petitioners  have  appealed  from  the  order  made  on  their' peti* 
tion,  on  the  G[round  that  the  same  does  not  provide  for  or  extend  to 
the  whole  of  the  relief  prayed  by  their  petition;  while  the  respond- 
ents contend  that  the  order  in  question  goes  too  far.  It  bein^  per- 
fectiy  clear,  from  what  the  Master  has  found,  that  the  Byndloss 
moiety  of  the  Fellowship  Hall  estate  has,  from  the  time  when  John 
Pink  took  the  lease  of  June,  1830,  down  to  the  time  when  possession 
was  delivered  up  to  the  appellants,  been  occupied  in  trust  for  John 
Hiatt's  estate,  the  only  question  that  is  necessary  to  be  determined  as 
preliminary  to  the  decision  of  the  present  case  is,  was  that  occupation 
authorized  by  the  will  of  John  Hiatt ;  or,  if  not,  was  it  sanctioned  by 
the  court,  so  as  to  bind  the  parties  interested  in  the  trust  estate  of 
John  Hiatt  ?  His  will  contained  no  power  to  take  a  lease  of  the 
Byndloss  moiety,  and  the  taking  the  lease  was  a  speculation  not  au- 
thorized by  the  general  power  of  management  conferred  by  the  wilL 
Still,  when  I  consider  that  the  operation  of  the  Byndloss  moiety  was> 
in  itself,  a  fair  transaction,  and  one  which  appears,  from  what  the 
Master  has  found,  to  have  been  beneficial  to  the  trust  estate  of  John 
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Hiatt ;  that  it  was  entered  into  by  the  receivers,  who  are  the  officers 
of  the  Court;  that  the  parties  not  under  disability  were  apprized  of 
and  acquiesced  in  it;  that  it  was  never  opposed  on  behalf  of  any  of 
the  parties  who  were  under  disability ;  that  it  was  in  a  manner  sano* 
tioned  by  the  Court  of  Chancery  in  Jamaica,  in  a  suit  which  was 
ancillary  to  the  suit  in  this  court ;  I  am  of  opinion  that  the  transac- 
tion is  binding  on  the  parties  interested  in  the  trust  estate.  Such 
being  the  case,  I  think  that  the  order  made  by  the  Vice-chancellor 
as  to  the  rent  was  right 

But  upon  the  same  principle  I  think  he  should,  also  have  given  re- 
lief in  respect  of  the  dilapidations.  There  was  a  covenant  in  the 
lease  to  keep  the. estate  in  the  same  cultivationi  order,  repair,  state, 
and  condition ;  and  the  intended  second  lease  was  to  be  like  the  first, 
except  as  regards  the  amount  of  rent ;  and  I  conceive  that  a  conti- 
nued obligation  on  the  part  of  the  receivers  to  keep  up  the  estate 
must  be  implied,  and  that  it  would  be  contrary  to  common  honesty 
to  allow  the  appellants  to  suffer  so  enormous  a  loss  through  the  ne* 
gleet  and  mismanagement  of  the  receivers.  If  the  persons  interested 
in  this  trust  estate  must,  for  the  reasons  I  have  stated,  be  held  re- 
sponsible for  the  acts  of  the  receivers  in  regard  to  tiie  rent,  I  consider 
they  must  be  equally  responsible  in  regard  to  the  dilapidations* 
There  must,  therefore,  be  a  reference  to  the  Master  to  ascertain  the 
amount  of  dilapidations.  It  has  been  objected,  that  the  Master  went 
beyond  the  terms  of  the  reference.  With  respect  to  this,  I  think  that 
the  reference  in  the  first  order  ought  to  have  been,  in  terms,  cui 
general  as  those  which  are  contained  in  the  prayer  of  the  first  peti- 
tion. But  I  consider  that  the  liberty  to  state  special  circumstances 
authorized  him  in  making  the  statements  he  has  made.  Indeed,  to 
restrict  the  Master  to  special  circumstances,  relating  to  the  precise 
subject  of  the  specific  inquiry,  would  be,  in  many  cases,  needlessly  to 
prevent  him  from  stating  circumstances  essential  to  the  due  adminis- 
tration of  justice,  and  would,  in  fact,  nullify  the  design  of  the  court 
in  inserting  such  words  in  a  decree. 


Harrison  v,  Rand/lll.^ 

July  16, 17, 18, 19,  21,  and  22, 1851,  and  January  19, 1852. 

Drustee  and  Cestui  que  ^IhisL 

By  indenture  of  1821  six  policies  on  the  life  of  the  father  were  declaied  to  be  held  on  trast  for 
■iich  one  or  more  of  eignt  daaghters,  or  of  ^e  issue  of  any  of  them,  as  the  £ftther  should  by 
deed  or  will  appoint:  but  the  declaration  oi  trust  was  not  executed  by  the  trustee.  In 
October,  1832,  tne  farther  executed  an  appointment  of  all  the  bonuses  then  declared  on  two 
of  the  policies,  to  three  of  the  daughters  absolutely;  and  then  he  and  the  three  appointees 
directed  those  bonuses  to  be  surrendwed  to  the  office,  and  the  price  of  them,  or  the  greater 
part  of  that  price,  applied  for  the  purpose  of  keeping  all  the  six  policies  on  foot    Fart  of 


1 16  Jur.  72. 
18  • 


210  COURTS  OF  CHANCEEY,  1851 -S2. 

Haniflon  v.  KMidiJl. 

the  price  was  applied  in  paying  a  debt  of  the  faliher's ;  the  remainder  went  to  the  tiuee  ap- 
pointees,  for  their  own  purposes.  In  December,  1832,  the  father  appointed  the  snms  men- 
tioned in  the  same  two  policies  to  certain  others  of  his  daughters,  K>r  the  apparent  pnzpose 
of  equalizing  the  shares.  A  suit  was  instituted  in  1 833  for  the  purpose  of  appointing  a  new 
trustee ;  but  these  facts  were  not  then  stated  to  the  court:  — 

Seldj  on  a  biU  filed  in  1842  by  two  of  the  daufl^ters,  who  were  not  sui  juris  in  1832,  for  tho 
purpose  of  setting  aside  tbo  appointment  of  October,  1832, 

Pirst,  that  the  transactions  amounted  to  a  dear  breach  of  trust ;  but, 

Secondly,  that  the  two  wpointments,  of  October  and  December,  forming  part  of  one  tanaae* 
tion,  must  stand  or  fall  together ;  and  therefore, 

Thirdly,  the  bill  was  dismissed,  with  costs,  with  liberty  to  the  plaintiffs  to  file  such  other  bill 
as  they  might  be  adrised. 

The  facts  aie  snfficienily  stated  in  the  judgment 

Swa/nsUm^  James  Parker^  and  JBaddan^  for  the  plaintifis. 

BeiheUj  WtUcock^  and  Prendergast^  for  the  defendants  Bandall  and 
Simmons, 

Oumdless  and  Pearce  Peachey  for  the  defendants  in  the  same  in* 
terest  as  the  plaintiffs. 

January  19, 1852.  Sir  O.  Turner,  V.  C.  The  bill  in  this  case  was 
filed  for  setting  aside  an  appointment  made  by  a  deed-poll,  dated  the 
3rd  October,  1832,  and  to  have  it  declared  that  the  payment  made 
by  Jonathan  Brundrett,  under  that  instrument,  was  a  breach  of  trust, 
and  to  charge  his  estate  with  making  good  the  same.  Tne  facts  of 
the  case  were,  that  Colonel  Gwynne  was  the  tenant  for  life  of  an 
estate  in  Wales,  subject  to  a  term  of  500  years,  with  remainder  to 
his  first  or  only  son  in  tail  male,  with  remainders  over.  Colonel 
Gwynne  had  one  son  and  eight  daughters.  He  was  also  entitled  to 
certain  policies  on  his  own  life  in  different  offices,  to  which  it  is  ne- 
cessary to  have  regard  in  considering  the  provision  afterwards  made 
for  his  daughters,  namely,  two  policies  for  4000/.  and  1000/.  respect- 
ively with  the  Equitable  Assurance  Office ;  two  policies  for  4000/L 
and  1000/.  respectively  with  the  Albion ;  and  two  other  policies  for 
similar  amounts  of  4000/.  and  1000/.'  respectively  with  the  Pelican 
Assurance  Office.  By  indenture  of  the  I2th  May,  1803,  the  4000/. 
Pelican  policy  was  assigned  to  Thomas  Lowten,  upon  trust  for  such 
of  the  daughters  as  the  wife,  Mary  Ann  Gwynne,  should  appoint, 
with  provisions  in  default  of  appointment,  which,  as  an  appointment 
was  duly  made,  never  took  effect ;  and  at  the  same  time  there  was  a 
demise  made  of  part  of  the  estates  of  Colonel  Gwynne  to  the  said 
Thomas  Lowton  for  ninety-nine  years,  if  he.  Colonel  Gwynne,  should 
80  long  live,  upon  trusts  for  securing  the  premiums  upon  the  policy ; 
a,nd  on  the  18th  December,  18il,  there  was  a  similar  assignment  of 
the  1000/.  Pelican  policy,  upon  similar  trusts  as  to  the  children,  and 
the  premiums  of  that  policy  were  to  be  secured  by  the  demise  in 
question. 

Mary  Ann  Gwynne,  the  wife  of  Colonel  Gwynne,  died  in  April, 
1818,  having  by  her  wiU,  dated  the  13tii  July,  1810,  appointed  100/L, 
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part  of  the  4000/.  Pelican  policy,  to  the  son,  and  the  residue  equally 
among  the  eight  daughters.  No  appointment  of  the  other  1000/. 
Pelican  policy  to  the  daughters  seems  to  have  been  made.  In  the 
month  of  August,  1821,  Sackville  Frederick  Owvnne,  the  son,  attained 
twenty-one  years,  and  shortly  afterwards  an  indenture,  dated  the  28th 
August,  1821,  was  executed,  for  carrying  out  certain  family  arrange* 
ments,  between  Colonel  Gwynne  of  the  first  part,  Sackville  Fredenck 
Gwynne,  the  son,  of  the  second  part,  John  M.  Goodere  of  the  third 
part,  and  Jonathan  Brundrett  of  the  fourth  part  By  this  indenturci 
after  reciting  the  creation  of  the  entail,  and  the  intention  to  bar  it  by 
a  recovery,  and  the  agreement  to  vest  in  a  trustee  for  the  benefit  of 
the  eight  daughters  uie  whole  of  the  said  six  policies  of  assurance; 
and  for  securing  an  annuity  of  5O0L  per  annum  to  the  son  during 
the  life  of  Colonel  Gwynne,  subject  to  augmentation  as  there  men- 
tioned ;  and  for  securing  a  provision  for  keeping  the  policies  on  foot ; 
and  that  in  consideration  of  such  agreement,  by  two  indentures  of 
even  date  therewith,  and  indorsed  respectively  as  the  said  two  inden- 
tures of  May,  1803,  and  December,  1811,  the  said  policies  therein 
comprised  had  been  assigned  to  Jonathan  Brundrett  as  a  trustee; 
Colonel  Gwynne  conveyed  his  estate  to  uses  for  securing  to  the  son 
an  annuity  of  500/.  per  annum  during  the  life  of  his  father,  with 
remainder  to  Jonathan  Brundrett  for  1000  years,  upon  trust,  with 
remainders  over,  which  are  immaterial  to  be  here  mentioned.  The 
trusts  of  the  term  of  1000  years  were  declared  to  be  for  the  purpose 
of  raising  from  time  to  time  sufficient  sums  to  pay  the  annual  pre- 
miums on  the  six  policies,  and  for  all  the  costs  and  expenses  of 
executing  the  trusts  and  indemnifying  the  trustees,  and  to  pay  pre* 
miums  on  any  policies  which  might  be  substituted  for  the  six  policiesi 
or  any  of  them,  and  in  the  mean  time  to  follow  the  inheritance. 

By  the  same  deed  power  was  reserved  to  Colonel  Gwynne  to 
charge  the  estate  with  25,000/1  This  deed  was  not  executed  bv  Jon- 
athan Brundrett,  nor  were  the  indentures  of  even  date  recited  in  it 
executed  by  any  of  the  parties  thereto ;  but  by  an  indenture  of  the 
1st  October,  1821,  between  Thomas  Lowten,  the  nephew,  #of  the 
first  part,  Colonel  Gwynne  of  the  second  part,  Sackville  Frederick 
Gh^nne,  the  son,  of  the  third  part,  and  Jonathan  Brundrett  of  the 
fourth  part,  reciting  the  indenkire  of  May,  1803,  and  that  Thomas 
Lowten,  the  nephew,  was  the  executor  of  Thomas  Lowten,  the 
assignee  under  that  indenture  of  May,  1803,  Jonathan  Brundrett  was 
appointed  a  trustee  in  the  room  of  Thomas  Lowten,  and  Lowten 
purports  to  assign  accordingly  to  Jonathan  Brundrett  the  policy 
comprised  in  that  indenture,  (which  was  the  4000/.  Pelican  policy,) 
on  the  trusts  of  the  will  of  the  said  Mary  Ann  Gwynne ;  and  then 
Colonel  Gwynne  and  his  son  assign  the  other,  the  1000/.  Pelican 
policy,  both  the  Equitable  policies,  and  both  the  Albion  policies,  *^  and 
all  moneys  to  be  recovered  by  virtue  of  the  said  policies,"  to  Jonathan 
Brundrett,  upon  trust,  as  to  the  four  last  policies,  ^  for  all  or  any  one 
or  more  of  [the  said  eight  daughters,]  or  any  one  or  more  of  the 
children  or  other  issue  of  such  daughters,  or  any  of  them,  such 
children  and  issue  respectively  to  be  born  before  any  such  appoint- 
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metit  as  therein  mentioned  should  be  made  to  or  for  him,  her,  or 
them,  in  such  manner  and  form,  if  more  than  one,  in  such  parts, 
shares,  or  proportions,  and  for  such  terms,  with  such  limitations  over 
or  substitutions  in  favor  of  any  one  or  more  of  the  others  of  the  said 
daughters,  or  their  children  and  issue  respectively,  and  either  by  way 
of  annuity,  legacy,  portion,  remainders  present  or  remote,  interest,  or 
otherwise,  and  to  vest  and  be  payable,  and  paid,  transferred,  and 
assigned,  at  such  time  or  times,  age  or  ages,  and  upon  such  contin« 
gencies,  and  under  and  subject  to  such  directions  and  regulations  for 
maintenance,  education,  advancement,  conditions,  and  restrictions,''  as 
Colonel  Gwynne  should  by  deed  or  will  appoint ;  and,  in  default  of 
such  appointment,  then  the  said  four  policies  and  premiums  were  to 
go  upon  the  same  trusts  as  were  declared  by  the  said  will  of  Mary 
Ann  Gwynne.  These  indentures  were  executed  only  by  Colonel 
Gwynne,  and  not  by  Lowten  or  Brundrett  Jonathan  firundrett  was 
a  solicitor,  one  of  a  firm ;  and  it  appears  that  at  first  the  remittances 
from  Colonel  Gwynne  came  with  tolerable  regularity,  but  after  a  time 
they  were  more  remiss,  and  the  money  for  the  premiums  was  from 
time  to  time  advanced  by  the  firm,  of  which  Brundrett  was  a  mem- 
ber, up  to  the  year  1832.  In  that  year,  and  in  consequence,  as  alleged, 
of  an  arrangement  between  Colonel  Gwynne  and  Jonathan  Brunchett, 
a  deed-poll  was  executed,  bearing  date  the  3d  October,  1832,  by  which 
Colonel  Gwynne,  reciting  that  certain  bonuses  had  been  declared  on 
the  two  Equitable  policies,  appointed  all  the  said  bonuses  to  Cathe- 
rine, Jane,  and  Edmuntina  Gwvnne,  three  of  the  eight  daughters,  and 
their  respective  executors,  administrators,  and  assigns,  equally,  to  be 
received  by  them  either  immediately,  by  arrangement  with  the  Equi- 
table Company,  or,  after  the  decease  of  Colonel  Gwynne,  as  the  three 
daughters,  the  appointees,  should  think  fit 

This  is  the  appointment  which  is  impeached  by  the  present  biU.  The 
three  daughters,  the  appointees,  were  the  only  daughters  suijwris^  and 
living  in  England  at  the  time,  with  the  exception  of  Charlotte  Eliza- 
beth Gwynne,  who  had  been  applied  to,  but  declined,  to  be  an  ap- 
pointed for  the  purposes  of  the  arrangement  in  question,  or  to  have 
any  thing  to  do  with  the  arrangements  of  which  the  appointment  was 
the  first  step. 

On  the  24th  October,  1832,  Colonel  Gwynne  and  his  three  daugh- 
ters, the  appointees,  signed  an  authority  to  Colonel  Gwynne  and 
Jonathan  Brundrett,  by  which  they  were  to  be  at  liberty  to  receive 
and  invest  the  amount  of  such  bonuses,  such  investment  to  stand  as 
a  security  for  the  payment  of  the  premiums  on  the  policies,  with  a 
power  also  to  have  recourse  to  part  of  the  lands  for  the  same  purpose ; 
but  that  authority  was  never  acted  upon.  On  the  24th  November, 
1833,  the  same  three  daughters,  the  appointees,  together  with  Colonel 
Gwynne,  signed  another  authority  to  Colonel  Gwynne  and  Jonathan 
Brundrett,  which  was  in  the  following  terms: — [His  honor  read  the 
document,  which  was  an  authority  to  receive  the  present  value  of  the 
bonuses,  valued  at  3683/,  19^.,  and  to  invest  1600/.,  part  thereof,  in 
consols  or  exchequer  bills,  for  the  purpose  of  keeping  down  the  pre- 
miums on  all  the  six  policies,  and  further,  to  pay  an  additional  sum 
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of  50L  for  obtaining  possession  of  the  10002.  Equitable  policy  out  of 
the  hands  of  a  Mr.  King,  who,  it  appeared,  dainied  a  Uen  on  it  for 
some  costs  long  since  incurred.]  This  differs  very  materially  from  the 
terms  of  the  last  authority,  under  which  the  whole  fund  was  to  be 
made  liable  for  these  premiums ;  here  we  have  only  1600/.  made  liable. 

Again :  in  the  authority  of  the  24th  October  there  was  a  power  to 
resort  to  the  estate ;  in  the  authority  of  the  24th  November  there  is 
not  a  word  about  the  estate.  The  terms  of  the  authority  of  the  24th 
November  seem  to  have  alarmed  Mr.  Brundrett,  for  he  soon  after- 
wards  consulted  counsel  on  the  validity  of  these  arrangements.  [His 
honor  read  portions  of  the  case  and  opinion,  from  which  it  clearly 
appeared  that  Mr.  Brundrett  was  aware  that  the  transaction  was,  in 
fact,  a  breach  of  trust]  After  this  opinion,  and  no  doubt  in  conse* 
quence  of  it,  an  indenture  was  executed,  dated  the  14th  December, 
1832,  by  wUch  Colonel  Gwynne  made  a  further  appointment  of  the 
sums  of  4000/1  and  1000/.  secured  by  the  two  Equitable  policies  to 
four  other  of  the  eight  daughters,  viz.  Charlotte,  Julia,  Emma,  and 
Georgiana.  It  appears  that  the  bonuses  declared  up  to  and  including 
the  year  1830,  and  which  would  be  payable  on  the  death  of  Colon^ 
Gwynne,  in  respect  of  those  two  policies,  amounted  to  6570/.,  and 
that  the  office  was  willing  immediately  to  give  3683/.  19^.  for  the  sur- 
render of  those  bonuses.  On  comparing  this  amount  with  the 
amount  of  the  Equitable  policies,  and  allowing  for  the  difference  of 
the  ntmiber  of  appointees,  it  is  dear  that  the  object  was  to  place  all 
the  appointees  as  nearly  as  possible  on  the  same  footing,  so  as  to  give 
as  fair  an  appearance  as  possible  to  the  appointment  of  the  3d  Octo- 
ber, 1832 ;  and  the  paper  of  Calculations  proved  in  the  cause  shows 
this  to  have  been  the  case.  The  shares  of  the  four  daughters,  the 
appointees  of  the  two  policies  of  4000/.  and  1000/.  respectively,  would 
have  been  1250/.  each,  and  the  shares  of  the  three  daughters,  ap- 
pointees of  the  3683/L 19^.  would  have  been  1228/.  each.  It  is  quite 
dear  that  the  appointment  of  the  14th  December  was  made  on  this 
pvindple.^  An  agreement  was  at  the  same  time  prepared  by  Jonathan 
Brundrett,  but  never  executed.  It  purported  to  be  maae  between 
Colonel  Giwynne  and  the  three  daughters,  the  appointees  of  the  3d 
October,  1832. 

Immediately  after  the  execution  of  the  appointment  of  the  14th 
December,  1832,  and  by  a  deed-poU  dated  the  15th  December,  1832, 
the  three  appointees  gave  Jonathan  Brundrett  a  power  of  attorney  to 
receive  the  amount  of  the  present  value  of  the  bonuses  declared  on 
both  the  Equitable  polides ;  and  on  the  19th  December,  Jonathan 
Brundrett  surrendered  the  bonuses  on  both  the  polides,  and  received 
the  3683/>  19^.,  signing  twice,  and  that  sum  remained  in  his  posses 
sion  for  some  months*    Lowten  had  before  this  applied  to  this  court 

I  It  is  not  very  material,  bnt  it  m&j  be  observed  that  such  a  calculation  is  quite 
erroneous.  The  8683/.  19s.  was  cash,  uie  present  value  of  6570/.  worth  of  bonuses,  the 
amount  receivable  if  deferred  to  the  death  of  Colonel  Gwynne,  when  the  two  sums  of 
4000/.  and  1000/.  would  fall  due.  The  four  daughters,  &erefore,  would  each  receive 
1250/.  on  the  decease  of  Ck)lonel  Gwynne ;  the  three  daughters  2190/.  each  at  the  same 
period — nearly  as  much  again.  ' 
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to  be  relieved  from  the  trusts,  and  Brondrett  had  joined  in  this  request, 
being  also  desirous  to  retire  from  the  trust ;  but  on  the  airangement 
to  receive  and  invest  the  36832.  19^.  Brandrett  agreed  to  remain. 
Afterwards,  when  not  more  than  1600^  was  to  be  invested,  he  again 
determined  to  retire,  and  filed  his  supplemental  bill,  stating  the  docu- 
ments, but  none  of  the  circumstances  attending  the  preparation  or 
execution  of  them.  By  decree  of  the  11th  February,  1833,  a  reference 
to  the  Master  was  directed,  to  appoint  new  trustees,  and  for  the  tax- 
ation of  costs ;  and  there  was  a  direction  as  to  the  moneys  received  by 
Brundrett,  that,  after  payment  or  retainer  of  his  costs  and  disburse- 
ments, they  were  to  be  paid  to  the  three  appointees.  Under  this  de- 
cree Harries  and  Bice  were  appointed  trustees  in  the  room  of  Lowten 
and  Brundrett,  and  an  assignment  was  made  accordingly  of  all  the 
trust  property ;  and  in  May  and  June,  1833,  Brundrett  was  paid  his 
taxed  costs,  and  he  paid  over  the  balance,  deducting  423/.  advanced 
by  him  or  by  his  firm  for  satisfying  the  premiums,  and  otherwise  in 
keeping  the  said  policies  on  foot  By  a  deed-poll  of  the  6th  June, 
1833,  Colonel  Gwynne  appointed  all  subsequent  bonuses  to  all  the 
eight  daughters  equally.  The  three  appointees  subsequently  lent  to 
Colonel  Gwynne,  for  his  own  purposes,  1624/.,  part  of  the  moneys 
received,  on  the  surrender  of  the  bonuses  on  the  Equitable  policies, 
upon  the  security  of  a  mortgage  of  the  life  estate  of  the  Colonel,  by 
an  indenture  of  mortgage  dated  the  13th  June,  1833 ;  and  by  an  in* 
denture  dated  the  24th  August,  1836,  and  made  between  the  eight 
daughters  and  the  husband  of  the  married  daughter,  it  was  covenant- 
ed, agreed,  and  declared,  that  the  five  daughters  should  stand  equally 
interested  with  the  three  datighters  in  1;he  two  Albion  policies,  so  as 
to  equalize  their  portions  as  far  as  possible. 

Colonel  Gwynne  died  on  the  6th  September,  1836,  and  shortly 
afterwards  Bice,  being  desirous  of  retiring  from  the  trusts,  by  an  in- 
denture dated  the  12th  April,  1837,  which  fully  recited  every  deed 
and  circumstance,  (except  as  to  two  sums,  which  are  not  material  to 
be  considered ; )  reciting  also  that  Sackville  Frederick  Gwynne,  the 
son,  had  renounced  all  claim  to  the  100/.  under  his  mothei^s  will  of 
May,  1803,  and  that  the  eight  daughters  were  entitled  equally  to  the 
4,000/.  Pelican  policy,  and  also,  under  certain  indentures,  to  the  lOOOL 
Pelican  policy ;  and  reciting  also  the  state  of  matters  as  to  the  Equi- 
table and  Albion  policies,  one  Mr.  Herbert  was  appointed  trustee  in 
the  room  of  Bice,  and  the  funds  were  transferred  and  assigned  accord- 
ingly. This  arrangement,  however,  was  of  a  very  brief  duration,  for 
five  days  later,  by  an  indenture  dated  the  17th  April,  1837,  which 
also  contained  full  recitals  of  all  the  material  circumstances,  Thomas 
France  was  appointed  trustee  in  the  place  of  Herbert ;  and  on  the 
9th  September,  1837,  France,  as  solicitor  to  the  trust,  addressed  a 
letter  to  Brunchrett  on  the  subject  of  the  breach  of  trust  alleged  to 
have  been  involved  in  the  transactions  of  1832,  to  which  Brundrett 
replied,  refusing  to  recoup.  [His  honor  read  the  letters.]  On  the  4th 
May,  1841,  Brundrett  died,  the  defendants,  Randall  and  Simmons, 
becoming  his  personal  representatives;  and  on  the  5th  September, 
1842,  this  bill  was  filed,  five  years  after  the  claim  made  by  Mr. 
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France's  letter.  The  plaintiflfs  are  the  two  youngest  daughters,  who 
were  infants  at  the  time  of  the  transactions  in  1832 ;  but  one  of  them 
attained  her  age  of  twenty-one  years  in  1833,  and  did  not  marry  until 
1838 ;  the  other  plaintiff  did  not  attain  her  full  age  until  1837,  and 
was  unmarried  at  the  time  of  filing  the  bill.  The  defendants  are 
Randall  and  Simmons,  the  executors  of  Brundrett  France  and 
Harries,  the  trustees,  and  the  other  surviving  daughters,  and  the 
husbands  of  such  as  are  married,  are  also  parties  to  the  suit  Char* 
lotte,  the  daughter  who  was  requested  but  declined  to  take  a  part  in 
the  arrangements  of  1832,  had  died  in  1840,  leaving  France  her 
executor. 

The  answer  of  the  representatives  of  Brundrett  stated,  that  from 
1812  to  1833  he  had  paid  the  premiums  and  kept  up  the  policies  out 
of  moneys  belonging  to  the  nrm.  They  relv  upon  Brundrett  not 
having  executed  the  indenture  of  1821  until  lo32,  and  they  set  forth 
a  long  correspondence,  which,  in  my  view  of  the  case,  it  is  not  ma- 
terial to  go  through.  The  only  material  evidence  in  the  cause  are  the 
deeds,  documents,  and  letters  which  are  proved  or  admitted. 

There  are  three  points,  which  are  to  be  considered  successively. 
First,  whether  Brundrett  was  ever  liable  to  the  plaintiffs  in  respect 
to  the  matters  complained  of  in  this  suit ;  secondly,  whether  the  suit, 
supposing  that  Brundrett  is  in  some  respect  liable  to  the  plaintiffs, 
and  therefore  may  in  some  mode  be  called  to  an  account,  is  properly 
constructed  to  obtain  the  relief  prayed ;  and,  thirdly,  we  must  deter- 
mine whether,  if  the  suit  be  not  properly  constructed,  it  is  a  fit  case 
to  dismiss  the  bill  without  reservation ;  or,  on  the  other  hand,  if  it  be 
properly  constructed,  whether  there  should  be  an  absolute  decree 
against  the  defendants.  On  the  first  point  I  have  no  doubt.  Brun- 
drett accepted  the  trusts  of  the  indenture  of  1821 ;  and  the  appoint- 
ment of  October,  1832,  and  the  subsequent  transactions  following  up 
that  appointment,  amount  to  a  direct  fraud  upon  those  trusts,  and 
Brundrett  must  have  been  aware,  and  the  documentary  evidence  in 
this  suit  proves  that  he  was  fiilly  aware,  of  the  fact  when  he  received 
and  paid  over  the  moneys  under  that  appointment 

After  the  cases  which  have  been  decided,  it  is  unnecessary  for  me 
to  say  much  on  this  head :  the  immediate  object  of  the  arrangement 
was  to  relieve  the  father.  Further:  when  a  trustee  is  fully  aware  of 
the  transaction  in  which  he  is  engaged  being  a  fraud  upon  his  trust 
he  must  take  the  consequences  of  his  own  acts :  and  here  the  moneys 
received  were  immediately  paid  to  the  father.  That  Brundrett  was 
perfectly  aware  of  what  he  was  about  is  evident ;  but  it  is  attempted 
to  justify  his  conduct  on  the  necessity  of  the  case.  I  asree  that  a 
trustee  is  not  always  to  be  charged  upon  the  ground  of  deviating 
from  the  strict  letter  of  his  trust ;  it  may  be  necessary  or  beneficied 
that  he  should  do  so ;  but  then,  if  he  takes  upon  him  so  to  deviate,  he 
does  so  on  the  terms  of  afterwards  showing  to  the  court  that  it  was 
necessai^  or  beneficial  to  his  cestui  que  trust;  and  this  is  not  shown 
here.  There  was  a  suit  immediately  after  these  transactions,  for  the 
appointment  of  a  new  trustee,  and  yet  the  facts  were  not  brought  be- 
fore the  knowledge  of  the  court,  but  the  court  was  allowed  to  make 
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the  appointment  and  give  directions  in  the  dark.  Brondrett,  there- 
fore, would  be  clearly  liable  to  this  suit,  if  the  second  point  be  also 
decided  against  him,  that  is,  if  the  suit  be  properly  constituted,  so  as 
to  enable  the  plaintiffs  to  obtain  the  relief  prayed.  To  determine  this, 
we  must  consider  the  suit  in  1833,  and  the  various  documents  and 
indentures  which  were  entered  into  before  that  suit ;  and,  looking  at 
the  two  indentures  of  the  3rd  October,  1832,  and  14th  December, 
1832,  it  is  manifest  that  the  former  of  these  two  indentures  is  a  mere 
color  for  the  latter,  and  that  the  latter  would  never  have  existed  but 
for  the  former.  They  form,  therefore,  one  entire  transaction,  and  must 
stand  or  fall  together.  But  this  bill  only  seeks  to  set  aside  one  of 
these  indentures,  viz.,  that  of  the  3rd  of  October,  1832 — only  to  undo 
part  of  one  entire  transaction.  But  this  is  contrary  to  all  the  prece* 
dents  and  practice  of  the  court  That  it  is  not  consistent  with  justice 
in  the  present  case  is  obvious,  because  the  result  would  be  to  leave 
the  plaintiffs  in  possession  of  upwards  of  12002^,  which  they  obtained 
under  this  fraudulent  appointment,  and  at  the  same  time  to  restore  to 
them  the  bonuses  of  which  they  were  deprived  by  the  same  fraudulent 
appointment  This  objection,  though  obscurely,  is  yet  sufficientiy, 
pointed  out  by  the  answer,  and  being  so  taken,  and  being  in  my  opi- 
nion fatal,  the  bill  must  be  dismissed. 

It  only  remains  to  be  considered  whether,  under  such  drcumstances, 
the  bill  is  to  be  dismissed  absolutely,  and  whether  with  or  without  any 
special  direction  as  to  costs*  I  feel  that  I  cannot  dismiss  these  plain- 
tiff without  leaving  them  at  liberty  to  file  a  new  bill ;  for  they  have, 
as  I  have  already  shown,  established  a  case  against  Brundrett;  and 
there  is  something  coming  to  them  firom  him,  of  which,  in  a  suit  pro* 
perly  constituted,  they  might  possibly  obtain  the  benefit  But  I  say 
not  a  word  to  encourage  the  institution  of  any  such  suit,  because  I 
could  not  make  a  decree  for  an  account  without  directing  very  strict 
inquiries  as  to  the  knowledge  of  the  plaintiffs  in  relation  to  all  the 
matters  in  question,  and  as  to  how  far  they  had,  in  fact,  bound  them* 
selves  by  their  own  acts ;  and  I  have  a  ver^  strong  suspicion  of  what 
might  turn  out  as  the  result  of  these  inquiries.  The  plaintiffs  having 
brought  this  bill  to  a  hearing  in  a  form  in  which,  according  to  my 
view  of  the  case,  no  relief  can  be  given,  praying  for  relief  against  one 
of  two  instruments  only,  which  must  stand  or  fall  together,  and  it 
being  impossible  in  this  suit  to  set  aside  both  instruments,  and  the 
objection  having  been  pointed  out  in  the  answer,  the  present  bill  must 
be  dismissed,  with  costs,  without  prejudice,  however,  to  the  plaintiffs 
bringing  a  new  bill,  if  they  shall  so  think  proper  after  the  observations 
I  have  felt  it  my  duty  to  make. 
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Wood  v.  Sutclipfb.^ 

Deoember  1,  8,  tnd  4,  1851. 

iijfMctum —  Action  —  Stream. 

la  gnmttnff  an  injanction  after  a  plaintiff  has  established  hia  rig4it  at  law,  the  eonrt  is  not 
guided  oj  the  amount  of  damages :  the  court  will  consider  whether  the  injanction  will 
afford  the  pUuntiff  the  relief  to  which  he  is  entitled,  and  will  not  grant  it  merelj  becaos* 
the  plaintiff  has  a  Itgal  right  to  the  thing  sought  to  be  protected. 

As  to  the  right  to  use  the  wator  of  a  stream  general! j. 

This  was  a  motion  for  an  injunction  onder  ciieomstances  which 
are  very  fully  stated  in  the  judgment 

RoUj  Malinsj  and  ISderton  showed  cause  against  the  injunction. 
This  court  will  not  restrain  a  person  from  committing  a  nuisance 
merely  because  it  is  a  nuisance  at  common  law,  but  will  consider  the 
balan^  of  inconvenience.  In  the  caee  of  waste  the  conrt  interferes 
more  readily,  because  there  is  privity  between  the  plaintiff  and  defend- 
ant At  first  the  court  hesitated  in  the  case  of  trespass,  because  the 
injury  was  not  irremediable ;  Orockford  v.  Alexander^  15  Ves.  138 ; 
and  unless  the  trespass  is  destructive  the  court  will  not  interfere. 
Smith  V.  CbUpefj  8  Yes.  89.  The  only  reason  why  the  court  interferes 
in  the  case  of  copyright,  where  the  damages  are  nominal,  is,  that  the 
plaintiff  has  otherwise  no  adequate  remedy.  Wilkins  v.  Aikinj  17 
Ves.  422 ;  BaUy  v.  Taylor^  1  Russ.  &  M.  73.  It  also  interferes  to  pre* 
vent  a  multiplicity  of  suits,  but  only  when  the  injurv  is  such  as  would 
justify  a  multiplicity.  The  Attorney- Oeneral  v.  mchoU  16  Ves.  338; 
Elmhirst  v.  Spencer ^  2  Mac  &  G.  45 ;  The  Rochdale  Canal  Compaq 
V.  mnffj  14  Jur.  16 ;  Bipon  v.  Hbbart^  8  My.  &  K.  178. 

Bethett  and  Daniel,  in  support  of  the  injunction.  The  cases  of 
Parrott  v.  Palmer y  3  My.  &  K.  632;  Bedford  y.  The  British  Museum^ 
2  My.  &  K.  552;  Welter  v.  Smeaiony  1  Bro.  C.  C.  572;  Dam  v.  ^pur- 
rier^  7  Ves.  231 ;  Barret  v.  BlagravCy  6  Ves.  104 ;  Bobinson  v.  Wakott^ 
5  Ves.  552;  and  Regina  v.  Chorley^  12  Q.  B.  515,  were  cited;  and  also 
Wood  V.  Waudy  13  Jur.  472,  where  the  plaintiff  had  established  a  simi* 
iar  right  at  law. 

December  4.  Sir  R.  T.  KindersleYi  V.  C.  The  injunction  which 
is  asked  for,  is  an  injunction  to  restrain  the  defendant,  Sutdiffe,  from 
pouring  into  this  stream  or  beck,  called  the  ^  Bowling  Beck,"  by 
means  of  that  channel  which  connects  his  works  with  the  beck,  any 
dye-wares,  or  dye-liquors,  or  madder,  or  indigo,  or  potash,  or  matters 
of  that  description,  or  any  other  matters  which  tend  to  pollute  the 
stream  to  the  damage  of  the  plaintiff'  works.  Now,  the  case  which 
the  plaintifis  make  in  support  of  this  application  may  be  stated,  in 
substance,  to  be  this :  —  They  say  that  many  years  ago  —  more  than 

1 16  Jar.  7«. 

VOL.  VIIL  19 


218  COURTS   OF   CHANCERY,  1851-52. 

Wood  V.  StttclifTe. 

twenty  years  ago  —  they  established  their  works  on  this  stream  or 
beck,  their  works  being  those  of  worsted  spinners :  that  at  the  time 
when  they  established  their  works,  this  stream  came  to  their  works  in 
a  pure  and  serviceable  state:  that  they  have  acquired  by  long  user,  as 
against  all  new  comers,  a  right  to  have  the  water  still  come  to  them 
in  that  pure  state,  not  that  they  affect,  of  course,  to  be  the  proprietors 
of  the  stream,  or  the  prpprietors  of  the  water  through  the  stream,  but 
the  proprietors  of  the  right  to  have  the  water  come  to  their  works  in  a 
pure  and  serviceable  state,  and  that  they  have  that  right  as  against 
Mr.  Sutcliffe,  whose  works  are  of  comparatively  recent  construction, 
being  only  completed  in  the  early  part  of  the  year  1845,  and  that  Mr. 
Sutcliffe,  by  means  of  his  dye-works,  does  pollute  the  stream  — pol- 
lutes it  by  a  coloring  matter,  and  by  the  other  matters  which  arc  held 
in  suspension  in  the  water  as  it  floats  down  to  the  plaintiffs'  mills, 
and  that  by  that  means  the  plaintiffs  are  damnified  in  the  carrying  on 
of  their  works :  and  that,  moreover,  the  plaintiffs  have  brought  an  ac- 
tion against  Mr.  Sutcliffe,  in  which  action  Mr.  Sutcliffe  did  not  raise 
the  question  of  the  right  of  the  plaintiffs,  but  put  in  issue  only  the 
questions,  whether  the  operations  of  the  defendant  did  damage  the 
right  of  the  plaintiffs,  and  whether  there  was  any  and  what  damage 
arising  from  the  works  of  the  defendant :  that  in  that  action  the  plain- 
tiffs have  recovered  a  verdict,  and  that  verdict  was  followed  by  judg- 
ment, and  that  judgment  was  entered  up  in  January,  1851. 

The  plaintiffs  insist,  that  inasmuch  as  their  right  is  clearly  esta* 
blished— not,  in  fact,  controverted  by  Mr.  Sutcliffe  —  and  inasmuch 
as  the  verdict  of  the  jury  has  established  that  that  right  is  infringed 
and  damaged  by  Sutcliffe,  and  inasmuch  as  the  acts  constituting 
that  injury  are  continuous  acts,  they  have  a  right  to  come  to  a  court 
of  equity,  and  ask  the  court  to  give  effect  to  the  legal  right,  by  re- 
straining the  defendant  in  the  continuance  of  those  acts.  Now,  there 
is  no  doubt  that  a  person  establishing  works  on  a  stream  may,  by 
long  user  of  the  water  of  that  stream,  although  he  has  no  proprietor* 
ship  of  the  river  or  the  water,  acquire  a  right  such  as  that  which  the 

Elaintiffs  here  insist  they  have ;  and  it  appears  to  me  clearly  estab- 
shed  that  they  have  such  a  right,  —  such  a  legal  right,  I  mean,  to 
have  the  water  come  to  them  in  a  pure  and  unpolluted  state,  so  that 
no  pollutions  or  impurities  in  the  water,  which  are  poured  in  by 
other  persons  who  may  be  called  new  comers,  shall  interfere  with  the, 
effective  carrying  on  of  the  works  of  the  plaintiffe'  manufactory. 
And  not  only  may  a  person  acquire  such  a  right  as  that  which  I  have 
mentioned,  but  I  may  observe  that  he  may  also  acquire  another 
right,  which  is,  that  whereas  the  carrying  on  of  his  manufactures  may 
require  him  to  pollute  the  water  which  he  uses,  he  may  have  acquired 
a  right  to  pour  his  polluted  water  into  the  stream  as  against  all  new 
comers,  so  that  those  below  him,  coming  after  he  has  acquired  the 
right,  may  not  have  the  right  to  complain  of  what  he  does  to  the 
stream,  while  he  may  still  have  a  right  to  complain  of  what  new 
comers  do  above  him  with  respect  to  the  pollution  of  the  stream.  It 
is  not,  however,  necessary  to  consider  whether  the  plaintiffs  have  ac- 
quired the  latter  right  to  pollute  the  stream  as  against  those  below 
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them,  because  that  is  not  at  all  now  in  question ;  but  it  appears  to 
me  that  the  plaintiffs  have  clearly  established  the  first  of  those  rights, 
namely,  the  right  to  have  the  water  come  to  their  works  in  a  pure 
and  unpolluted  state.  Now,  that  being  the  legal  right  of  the  plain- 
tiffs, the  question  arises  — and  that  is  a  question  which  comes  in  con- 
troversy here — what  right  does  that  give  them  to  apply  to  a  court  of 
equity  for  an  injunction. 

It  is  not  my  intention  to  enter  at  all  into  a  general  disquisition 
upon  the  grounds  on  which  courts  of  equity  will  interfere  in  all  the 
different  sorts  of  cases  which  arise,  in  which  the  courts  have  been  ap- 
plied to  for  injuctions  to  restrain  acts  done,  to  the  injury  of  the  plain- 
tiffs, but  I  sh&dl  confine  my  observations  entirely  to  the  precise  sort 
of  case  that  this  is ;  for  it  would  be  of  no  service  to  attempt  to  enter 
into  a  disquisition,  even  if  I  were  competent  to  do  it,  in  this  sum- 
mary way.  Now,  I  conceive  that  if  the  plaintiffs  have  established 
such  a  legal  right  as  that  which  I  have  mentioned,  and  while  they 
are  in  the  enjoyment  of  that  right  another  person  comes  and  erects 
machinery  or  any  manufacturing  works  on  that  same  stream  above 
the  plaintiff'  works,  and  by  his  manufacturing  process  so  fouls  the 
water  as  that-,  instead  of  coming,  as  before,  pure  and  unsullied  to 
the  plaintiffs'  works,  it  arrives  at  the  plaintiffs'  works  in  a  less  pure 
and  serviceable  state  than  before,  so  as  seriously  and  cofUintiausly  to 
obstruct  the  effective  carrying  on  of  the  plaintiffs'  manufacture — if 
that  be  the  case,  and  if  the  restraining  of  those  acts  by  injunction  will 
restore,  or  tend  to  restore,  the  plainti&  to  the  position  in  which  they 
have  a  right  to  stand,  and  in  which  they  before  stood ;  and  if  the  in- 
jury which  is  occasioned  by  the  works  complained  of  is  of  such  a  na- 
ture as  that  the  recovery  of  pecuniary  damages  would  not  afford  an 
adequate  compensation — that  is,  such  a  compensation  as  would, 
though  not  in  specie,  in  effect  place  the  plaintiffs  in  the  same  position 
in  which  they  stood  before ;  and  if,  moreover,  (for  there  are  several 
conditions,)  the  plaintiffs  do  not  sleep  upon  their  rights,  and  do  not 
acquiesce,  either  actively  or  passively,  in  the  acts  which  they  now 
complain  of,  but  use  due  diligence  and  vigilance  to  take  such  steps 
as  are  proper  and  necessary  for  the  vindication  of  their  rights  —  if 
those  conditions  occur  in  such  a  case  as  that  which  is  now  presented 
here,  the  plaintiffs,  the  parties  so  injured,  have,  I  conceive,  as  a  gene- 
ral rule,  a  right  to  come  to  the  court  of  equity,  and  say,  ^'  Do  not 
put  us  to  bring  action  after  action  for  the  purpose  of  recovering  da* 
mages,  but  interpose  by  a  strong  hand,  and  prevent  the  continuance 
of  those  acts  altogether,  in  order  that  our  legal  rights  may  be  pro- 
tected and  secured  to  us."  I  say  as  a  general  rule  and  principle,  be- 
cause it  must  not  be  forgotten,  that  of  necessity,  whenever  a  court  of 
equity  is  asked  for  an  injunction  in  cases  of  this  nature,  or  at  all  re- 
sembling this,  it  must  have  regard  not  only  to  the  dry  strict  rights 
of  the  plaintifi'  and  defendant,  but  must  have  res^ard  to  the  surround- 
ing circumstances — to  the  rights  and  interests  of  other  persons  which 
may  be  more  or  less  involved  in  it  I  have  used  the  term  "serious 
obstruction,'  because  I  cannot  concur  in  the  proposition,  (if  it  is 
meant  to  be  asserted,)  that  on  the  mere  dry  fact  of  the  plaintirb'  hav- 
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ing  the  abstract  right,  and  that  right  being  infringed,  in  ever  so  mi- 
nute a  way,  or  ever  so  little  to  the  practical  damnification  of  the 
plEuntiffs,  the  oonrt  of  equity  will,  as  a  matter  of  course,  upon  the 
right  being  established  at  law,  grant  an  injunction. 

On  the  other  hand,  I  am  far  from  saying,  that  because,  in  the  ac- 
tion at  law,  the  court  of  law  and  a  jury  haye  only  given  a  shilling 
damages,  or  a  farthing  damages,  that  is  a  grpund  for  saying  that  the 
injury  is  not  serious,  and  that  it  may  not  be  a  case  for  granting  the 
injunction.  I  have  also  used  the  term  ^continuous  injury."  By 
^^  continuous  '^  I  do  not  mean  never  ceasing,  but  of  recurring  at  re- 
peated intervals,  so  as  to  be  of  repeated  occurrence,  and  so  as  to  be 
of  the  same  sort  of  damnification  to  the  plaintiffs  as  an  actual  conti- 
nuous mischief  would  be.  It  appears  to  me  also,  as  I  have  said, 
that  one  of  the  conditions  requisite  to  induce  the  court  to  grant  an 
injunction  in  such  a  case  as  that,  is,  that  by  granting  an  injunction, 
by  stopping  the  acts  complained  of,  the  party  compSuning,  who  has 
got  the  le^  right,  will  be  restored,  or  rather  that  the  injunction  will 
restore,  or  tend  to  restore,  the  party  complaining,  to  the  right  he  has 
estabUshed  as  against  the  defendant  And  I  put  it  in  that  way  for 
this  reason*  I  conceive  that  it  would  be  no  defence  to  an  application 
of  this  sort  for  the  defendant  to  say,  (and  I  do  not  understand  that 
that  is  what  the  counsel  for  the  defendant  mean  to  say,)  "  It  may  be 
true,  that  what  I  am  doing  does  in  some  desree  damage  the  pfain- 
tiffb,  and  prevent  their  effectual  carrying  on  of  their  works ;  but  there 
is  another  person,  A  B,  who  is  as  much  a  wrongdoer  as  I  am,  who  is 
doing  ten  times  more  harm  than  I  am  doing,  and  although  what  I 
pour  into  the  stream  is  not  pute,  it  is  so  much  purer  than  what 
he  pours  into  the  stream,  that,  in  fact,  when  you  get  the  water,  it  is 
purer  when  it  arrives  at  your  mills,  or  your  works,  than  it  would  have 
Deen  if  A  B's  pollutions  had  been  poured  in  without  the  admixture 
of  my  less  polluted  water."  I  do  not  understand  that  this  is  intended 
to  be  contended  for  by  the  defendant's  counsel,  but  I  mention  that  as 
a  reason  why  I  use  the  term  in  endeavoring  to  enunciate  what  I  con- 
ceive is  appUcable  to  this  particular  sort  of  case.  I  am  not  speaking 
of  copyright  cases,  or  other  cases,  which  may  stand  on  a  different 
footing ;  but  I  am  stating  the  reason  why  it  appear)^  to  me,  that,  to 
induce  the  court  of  equity  to  interfere  by  injunction,  its  injunction 
must  restore,  or  tend  to  restore,  the  plaintiff  to  the  full  exercise  of  his 
rights ;  because,  in  such  a  case  as  I  have  put,  as  the  plaintiff  must 
pursue  each  of  the  wrongdoers  separately,  unless  they  are  acting  in 
partnership  or  in  concert  together,  as  they  are  separate  acts,  the  plain- 
tiff, who  would  have,  in  the  case  I  am  supposing,  a  dear  right  to  pre- 
vent the  aggregate  of  the  mischief  if  it  were  all  inflicted  by  one  per- 
son, would  be  prevented  from  being  set  right,  if,  instead  of  the  mis- 
chief being  all  perpetrated  by  one  person,  half  was  perpetrated  by  one 
person,  and  half  by  a  second  person. 

Now,  I  do  not  conceive  that  I  have  laid  down  any  proposition, 
either  as  a  new  proposition,  or  as  a  proposition  which  might  not 
require  a  good  deal  of  modification  and  alteration  in  the  application 
of  it  to  the  different  classes  of  cases  from  that  which  is  now  before 
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me.  I  have  only  endeavored  to  state  what  I  conceive  to  be  the 
requisites  necessary,  in  such  a  case  as  that  now  presented  to  me,  to 
induce  a  court  of  eqiiity  to  interfere  by  inj unction;  and  it  is  to  be 
borne  in  mind,  that  what  I  am  here  to  dedde  is  something  even  nar* 
rower  than  that ;  for  what  I  have  to  decide  is,  whether  the  plaintii& 
are  entitled  to  an  injunction  upon  this  motion.  Jffis  honor  then  ob* 
served  that  there  was  little  controversy  on  the  affidavits,  and  made  a 
further  statement  of  the  case,  and  then  proceeded.]  Besides  the  vari* 
ous  manufacturing  works  which  have  been  established  on  the  banks 
of  this  stream,  a  very  large  and  dense  population  has  gradually  sprung 
up  on  the  banks,  or  contiguous  to  the- banks,  of  the  stream.  There 
was,  no  doubt,  a  time,  and  probably  not  very  far  remote,  when  the 
stream,  or  that  portion  of  it  which  lies  between  Messrs.  Ripley's  and 
the  plaintifPs  works,  flowed  through  open  fields  and  meadows,  and 
through  cultivated  ground.  That  for  some  time  past  has  ceased  to 
be  the  case,  and  a  very  large  population  has  sprung  up,  contained  in, 
I  think  it  is  stated,  1600  houses,  which  have  been  built  in  streets,  as 
a  sort  of  continuation  of  or  suburb  to  Bradford,  which  lies  somewhat 
lower  down  the  stream.  These  streets  of  houses  do  more  or  less  pour 
sewerage  into  the  stream  in  question. 

Now,  every  one  knows,  that  wherever  human  beings  congregate  in 
great  numbers  on  the  banks  of  a  stream,  irrespective  of  all  manufac- 
tures, it  has  the  effect  of  polluting  and  teiltering  the  character  of  the 
stream.  It  is  an  inevitable  consequence,  and  no  vigilance  can  prevent 
it;  and  I  am  satisfied,  firom  the  evidence,  that,  to  some  considerable 
extent,  the  pollution  of  this  stream  —  I  do  not  say  from  the  defendant's 
works,  or  anybody's  works  in  particular — but,  to  some  considerable 
extent,  the  pollution  of  this  stream  is  inevitable,  and  that  no  court  of 
law  or  court  of  equity,  nor  all  the  courts  in  the  world,  except  there 
were  a  power  of  removing  all  that  mass  of  human  beings  which  now 
congregate  about  its  banks,  ever  could  restore  this  stream  to  the  state 
in  which  it  once  was.  But  still  it  does  not  follow,  that  because  there 
be  a  certain  degree  of  pollution,  which  perhaps  cannot  be  very  accu- 
rately measured,  and  which  is  inevitable,  therefore  everybody  has  a 
right  to  pollute  the  stream,  by  pouring  in  immense  quantities  of  filth 
and  pollution  firom  his  own  works,  to  make  the  stream  ten  thousand 
times  worse. 

Now,  it  appears,  that  although,  doubtiess,  there  had  been  a  consi* 
derable  degree  of  deterioration  of  the  stream,  firom  various  causes,  up 
to  the  year  1844,  there  appears  never  to  have  been  any  dispute  be- 
tween the  riparian  owners  upon  the  stream.  The  plaintifis  have 
themselves  been  obliged  to  submit  to  the  inevitable  effect  of  a  large 
population  upon  every  stream,  which  occurred  to  this— that  is  to 
say,  the  ceasing  to  use  this  stream  for  the  purpose  of  washing  their 
wool,  and  have  been  obliged  to  sink  a  well  for  that  purpose,  and  for 
the  purpose  of  raising  steam;  but  still,  occasionally,  when  the  ma- 
chinery of  the  well  was  out  of  order,  they  used  the  water  of  the  river, 
and  they  also  used  it  for  t!\e  purpose  of  condensing  steam.  In  1845, 
they  brought  an  action  against  Messrs.  Waud  for  polluting  the  stream, 
in  which  the  question  of  right  was  raised,  and  they  recovered  a  verdict 
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in  the  month  of  August,  1849.  About  the  year  1845  the  present  de- 
fendant began  to  erect  his  works,  but  did  not  receive  any  notice  from 
the  plaintins  till  1850,  after  which  the  plaintiffs  brought  an  action, 
and  recovered  one  fajrthing  damages;  and  though  the  question  of 
right  might  not  have  been  raised  before  the  jury,  still  it  must  have 
been  raised  on  the  pleadings ;  and  though  the  jury  foimd  that  the 
damage  then  proved  was  only  one  farthing,  turn  constat  that  the  da- 
mage may  not  be  estimated  at  lOOL  The  defendant's  dye-works,  we 
know,  did  not  come  into  operation  until  the  early  part  of  1845.  Then, 
were  the  plaintifis,  before  the  defendant's  works  came  into  operation, 
able  to  use  the  water  of  the  stream  for  their  works,  either  in  the  shape 
of  using  it  for  washing  wool,  or  in  the  shape  of  using  it  in  boilers  ? 
Clearly  not :  and  that  affords  a  very  strong  ground  for  saying  that 
the  mere  removal  of  the  defendant's  works,  or  preventing  the  defend- 
ant from  carrying  on  his  works  in  the  manner  in  which  he  now  does, 
really  would  not  have  the  effect  of  causing  the  water  of  this  stream 
to  come  down  to  the  plaintifis'  works  in  the  same  pure  and  unpolluted 
state  which  the  plaintif&,  according  to  their  original  right,  would  have 
a  right  to  have. 

But,  in  fact,  I  feel  upon  the  evidence  in  this  case,  and  not  only  upon 
the  evidence  in  this  case,  but  from  what  must  take  place  with  all 
streams,  that  as  time  goes  on,  and  trade  and  manufactures  increase, 
and  as  even  the  mere  habitations  on  the  banks  of  these  streams  in- 
crease, there  must  be  that  gradual  and  inevitable  deterioration  of  the 
water  which,  irrespective  of  the  plaintif&'  right  to  prevent  A,  B,  C, 
or  D,  from  pouring  in  their  dye,  matter,  or  any  other  pollution  into 
the  stream,  will  render  the  water  in  time  unfit  for  use  for  certain  pur- 
poses, and  for  such  a  purpose  as  the  washing  of  wools.  I  do  not  feel 
sure,  therefore,  even  if  it  turned  upon  this  part  of  the  case,  that  the 
^[ranting  this  injunction,  while  it  would  have  the  effect,  if  not  of  ruin^ 
mg  the  defendant,  of  doing  him  most  serious  mischief,  would,  on  the 
other  hand,  have  the  effed;  of  benefiting  the  plaintifis,  by  restoring 
ihem,  or  tending  to  restore  them,  to  the  rights  which  they  contend  for, 
and  which  I  admit  they  have.  But  it  does  not  rest  merely  upon 
that 

Another  condition,  which  I  conceive,  beyond  all  controversy,  is  a 
necessary  condition  to  induce  a  court  of  equity  to  interfere  by  injunc- 
tion in  a  case  similar  to  that  now  before  me,  is,  that  the  mischief 
complained  of  is  such  as  cannot  properly  and  equitably  be  compen- 
sated by  pecuniary  damages.  Now,  let  us  see  how  this  matter  stands. 
For  years  past,  and  long  before  the  defendant  began  his  works,  the 
plaintifis  really  had  not  had  the  use  of  the  beck  for  washing  purposes 
or  for  boiling  purposes.  Other  persons,  carrying  on  either  the  same 
izade  as  the  plaintifis  themselves,  or  trades  of  a  similar  description, 
have  entered  into  arrangements  with  the  plaintifis,  that  although  what 
those  other  parties  do  does  tend  to  pollute  the  stream  to  the  aanmifi- 
cation  of  the  plaintiflb,  they  shall  continue  to  do  that  during  fourteen 
hours  out  of  the  twenty-four,  and  shall  pay  a  certain  rent  or  tex  for  the 
light  to  do  it  Now,  u  an  arrangement  can  be  made  such  as  that  by 
which,  even  without  litigation,  the  plaintiffii  and  other  parties,  of  whom 
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the  plaintif&  complain,  may  come  to  an  arrangement— and  I  do  not 
at  ail  agree  with  the  defendant's  counsel,  that  that  amomits  to  an  at- 
tempt to  levy  a  tax  upon  those  persons,  and  to  use  a  strict  right 
merely  to  enforce  an  unrighteous  demand  of  money  firom  the  party  — 
but  if  that  be  the  case,  surely  the  bringing  of  actions  against  the 
party,  who  ought,  as  the  plaintiffs  say,  to  come  to  such  arrangementi 
if  he  will,  would  be  nearly  as  e£Bicacious— -I  will  not  say  as  eflSica* 
cious  —  but  might  just  as  well  be  used  to  bring  them  to  those  terms* 
Ought  I,  then,  to  grant  an  injunctioti  for  the  purpose  of  compelling 
the  defendant  to  come  to  terms,  by  which  he  is  to  pay  the  plainti£» 
so  much  for  using  it  so  many  hours,  or  to  come  to  any  other  ar« 
ranffement?  If  any  force  applied  to  the  defendant  would  bring  him 
to  'mat,  I  think  I  ought  to  leaye  him  to  the  force  which  would  be  ap- 
plied by  means  of  actions  brought,  where  all  this  could  be  represent- 
ed to  the  jury ;  and  if  the  jury  were  satisfied  that  he  would  not  come 
to  terms,  the  jury  could  say,  ^  Instead  of  a  farthing  or  a  shiUinfifi  or 
forty  shiUings,  we  will  give  you  50^  or  100^  for  the  damage  wnich 
has  been  inflicted  upon  you  by  the  defendant"  It  appears  to  me 
that  eyen  the  plainti£&  themselyes  haye  shown  that  it  is  a  matter 
which  may  in  some  way  be  compensated  by  money.  But  I  do  not 
rest  my  decision  upon  either  oi  those  two  points.  The  principal 
ground  upon  which  I  conceiye  I  must  refuse  tnis  injunction  is,  I  will 
not  say  the  acquiescence  of  the  plaintifis,  using  that  term  in  the  actiye 
sense,  but  the  fact  that,  from  the  beginning  of  1845  down  to  the  be- 
ginning of  1850,  the  defendant  was  allowra  to  construct  and  to  use 
his  dye-works  for  a  period  of  fiye  years,  ''stdthout  a  hint  being  given 
on  the  part  of  the  plaintiffe  that  he  was  doing  any  thing  which  he  had 
not  a  lawful  right  to  do.  [His  honor  then  proceeded  to  arsue,  that| 
from  the  nature  of  the  case,  the  plaintiffs  must  haye  known  &at  thes6 
dye-works  were  building,  and  should  have  giyen  notice  to  the  defend- 
ant; and  that  the  defendant,  finding  the  stream  ahready  used  by 
many  persons,  could  not  be  aware  that  he  was  infringing  any  riffht] 
He  then  said  —  I  consider  this  the  principal  point,  and  I  should  be 
of  opinion  that  the  plaintiffs  were  not  entitled  to  an  injunction  upon 
this  motion.  Upon  the  second  of  the  points,  as  to  its  being  capable 
of  being  compensated  by  money,  I  incune  to  think  that  I  should  not 
grant  the  injunction ;  and  I  yery  much  doubt  whether  I  should  grant 
the  injunction  upon  the  other  ground,  namely,  that  I  should  iniiict 
serious  damage  upon  the  defendant,  without  doing  any  practical 
good  to  the  plaintiffs.  I  therefore  refuse  this  motion,  reserying  the 
costs  until  the  hearing  of  the  cause. 
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Jte  The  Trustee  Relief  Act,  10  &  11  Vict.  c.  96;    Re  The 
Trusts  of  the  Executorship  of  William  Yates,  Deceased.^ 

December  6,  and  8,  IS51. 

Will —  Construction  of  EjcectUory  Bequest  in  Case  of  a  Legatee  dying 

before  ^'  detng*  entitled  in  Possession!^ 

The  will  of  the  testator  in  this  matter  contained  a  bequest  of  25,000/.  to  tmsteesi  upon  tmtt 
to  invest  the  same,  and  to  pay  the  interest  to  his  daughter  for  life,  and  from  and  after  her 
decease,  to  pay  the  principal  unto  and  amongst  all  her  children  equally,  share  and  share 
alike,  if  more  than  one,  and  their  respective  executors,  administrators,  and  assigns ;  and 
if  but  one,  to  that  one,  his  or  her  executors,  administrators,  and  assigns,  "  on  the  respect- 
ive attainments  of  such  children  to  the  age  of  twenty-one  years  beine  sons,  or  on  their  re- 
spective attainments  to  that  age,  or  day  or  days  of  marriage,  bein^  daughters ;  **  the  inte- 
rest of  their  respective  shares  irom  time  to  time,  until  their  respectively  oecoming  entitled 
to  the  principal,  to  be  applied  in  their  respective  maintenance :  and  in  case  any  of  the 
children  of  his  said  daughter  "  should  happen  to  die  be/ore  beina  entitled  in  possession  to  his^ 
her^  or  their  share  or  shares  "  under  the  will,  the  share  of  the  child  so  dying  was  to  go  to  the 
BOrvivors  or  survivor  of  them.  The  daughter  had  two  children  only  who  attained  twenty- 
one,  the  rest  having  died  under  age,  and  unmarried.  One  of  these  two-  children  survived 
the  testator,  but  di^  in  the  lifetime  of  her  mother :  — • 

Mdd,  that  the  gift  over  did  not  take  effect,  but  the  personal  representatives  of  the  deceased 
child  were  entitled  to  her  share. 

William  Yates,  by  his  will,  dated  the  15th  January,  1810,  be- 
queathed to  his  executors,  thereinafter  named,  25,000/1,  upon  trust  to 
invest  the  same  as  therein  mentioned,  and  to  pay  the  yearly  divi* 
dends  of  such  investment  to  the  testator's  daughter,  Elizabeth,  wife 
of  Robert  Peel,  for  and  during  her  life,  for  her  separate  use ;  and  the 
will  then  continued  in  the  following  words : — ^'  And  from  and  alter 
the  decease  of  my  said  daughter,  in  trust  to  par  and  apply  the  said 
principal  sum  of  25,000/.  unto  and  amongst  aU  and  every  the  child 
and  children  of  my  said  daughter,  Elizabeth,  equally,  share  and  share 
alike,  if  more  than  one,  and  their  respective  executors,  administratorsi 
and  assigns ;  and  if  but  one,  then  the  whole  to  such  one  child,  his  or 
her  executors,  administrators,  and  assigns,  on  the  respective  attain- 
ments of  such  children  to  the  age  of  twenty-one  years  being  sons,  or 
on  their  respective  attainments  to  that  age  or  day  or  days  of  mar- 
riage, which  might  first  happen,  being  daughters ;  the  interest,  divi- 
dends, and  proceeds  of  their  respective  portions  being  from  time  to 
time,  until  their  respectively  becoming  entitled  to  the  principal, 
to  be  applied  in  their  respective  maintenance  and  education,  and 
all  surplus  of  the  said  interest,  dividends,  and  proceeds  being  from 
time  to  time  placed  out  at  interest,  or  invested  and  applied  in 
like  manner  as  the  respective  principal  sums  in  respect  of  which 
the  same  surplus  should  arise.  And  in  case  any  of  the  child- 
ren of  my  said  daughter,  Elizabeth,  should  happen  to  die  before 
being  entitled  in  possession  to  his,  her,  or  their  share  or  shares 
under  this  my  will,  I  do  direct  that  the  share  or  shares  of  such  of 
them  as  may  so  happen  to  die  shall  go  and  be  applied  unto  and 
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amongBt  all  and  every  the  survivors  of  them,  if  more  than  one,  equal* 
ly,  share  and  share  alike ;  and  if  but  one,  then  the  whole  to  such  one 
child,  at  such  time  and  in  such  manner  as  their,  his,  or  her  original 
shares  or  share  are  and  is  by  this  my  will  directed  to  be  paid  and 
appUed.  And  in  case  aU  the  children  of  my  said  daughter,  Elizabeth, 
shall  happen  to  die  before  being  entitled  in  possession  to  their  re- 
spective shares  under  this  my  will,  then  the  said  principal  sum  of 
25flO0L  shall  so  and  be  appUed  unto  and  for  the  benefit  of  aU  my 
other  grandchudren,  (except  the  children  of"  Sir  Robert  Peel  therein 
before  mentioned,  ^'  who  are  not  to  participate  therein),  who,  being 
sons,  shall  have  attained  or  shall  attsuui  the  age  of  twenty-one  years, 
and  being  daughters,  shall  have  attained  or  shall  attain  that  age  or 
marry,  which  shall  first  happen,  their  executors,  administrators,  and 
assigns,  equally,  share  and  share  alike,  to  take  per  capUoj  and  not  per 
stirpes^  And  the  said  testator  appointed  T.  Norris,  J.  Nightingale, 
and  J.  Ashworth,  and  the  testator's  son  William  Yates,  executors  of 
his  said  wilL  By  a  codicil,  dated  the  4th  April,  1812,  the  testator 
substituted  his  son  Edmund  Yates  as  an  executor  in  the  room  of  the 
said  J.  Nightingale,  but  did  not  otherwise  alter  the  above  bequest  in 
his  said  wilL  On  the  17th  July,  1813,  the  testator  died,  leaving  his 
said  daughter,  Elizabeth  Peel,  and  his  said  executors,  surviving.  All 
the  executors  proved  the  will.  Edmund  Yates  died  shortly  after  the 
testator.  The  executors  appropriated  the  sum  of  24,750^,  being  the 
sum  of  25,0002.  minus  legacy-duty,  upon  the  trusts  of  the  said  wilL 
Elizabeth  Peel  had  only  two  children  who  attained  twenty-one. 
These  two  were  Ellen,  who  intermarried  with  James  Peel  Cockburn, 
both  since  deceased,  and  Ann  the  wife  of  Charles  Wicksted  Ethel- 
ston.  All  the  other  children  of  Elizabeth  Peel  died  under  age  and 
unmarried.  Ellen  Cockbum  died  in  July,  1841,  in  the  lifetime  of  her 
mother,  the  said  Elizabeth  Peel.  James  Peel  Cockburn  survived  his 
wife,  and  died  in  December,  1845.  Sir  James  Cockburn,  Bart,  was 
the  representative  of  the  said  James  Peel  Cockbum,  and  also  of  Ellen 
his  said  wife.  No  settlement  had  been  made  on  the  marriage  of  the 
said  James  Peel  Cockburn  and  Ellen  his  wife.  On  the  marriage  of 
the  said  Charles  Wicksted  Ethelston  and  Ann  his  wife,  a  settlement, 
dated  the  19th  April,  1822,  was  executed,  whereby  the  intended  wife's 
share  in  the  said  legacy  of  25,0002.  was  assured  to  Robert  Peel,  E. 
Haworth,  and  F.  Peel,  upon  trust,  after  the  solemnization  of  the  mar- 
riage, to  pay  interest  thereof  to  the  said  Ann  Peel  for  her  separate 
use  for  life,  and  after  the  decease  of  the  said  Ann  Peel,  to  transfer 
the  principal  to  the  children  of  the  marriage  as  she  should  appoint, 
and  in  default  thereof,  and  subject  thereto,  in  trust  for  such  children 
as  therein  mentioned.  In  December,  1850,  the  surviving  executors 
of  the  will  of  the  said  WiUiam  Yates  paid  the  said  sum  of  24,7502. 
into  court  under  the  Trustee  Relief  Act,  10  &  11  Vict  c.  96,  to  the 
above  account  In  pursuance  of  an  order  dated  the  26th  April,  1851, 
the  said  sum  was  invested  in  the  purchase  of  25,222/1 18^.  Id.  consols, 
and  the  dividends  were  accumulated.  The  persons  interested  under 
Ann  Ethelston's  settlement,  and  the  trustees  thereof,  now  presented 
their  petition  under  the  Trustee  Relief  Act,  claiming  the  said  stock 
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and  accnmnlations  of  dividendsi  and  praying  that  these  sxuns  mi^t 
be  transferred  to  the  trustees,  upon  the  trusts  of  the  settlement  The 
petition  prayed,  in  the  alternative,  that  one  moiety  of  these  moneys 
might  be  so  paid.  The  question  was,  whether  the  representatives  of 
Ellen  Cockburn  were  entitied  to  her  share,  or  whether,  under  the  gifk 
over,  it  had  survived  to  her  sister,  Ann  Ethelston. 

J.  Russell  and  MUne^  for  the  petition,  argued  that  the  gift  over  had 
taken  effect:  they  said  that  the  precise  case  upon  words  Uke  those  in 
this  will  had  never  occurred.  In  Henderson  v.  Kennicotj  2  De  G.  & 
S.  492,  where  the  gift  over  was  on  the  death  of  any  of  the  legatees 
dying  before  they  became  entitied,  the  Vice-ChanceUor  said,  that,  but 
for  the  cases  cited,  he  should  have  held  the  expression  ^^ entitied"  to 
mean  "ehtitied  in  possession;"  evidentiy  giving  to  those  latter  words 
the  meaning  contended  for  here.  Here  the  words  have  a  distinct 
meaning :  this  was  not  a  gift  under  which  any  person  could  be  en* 
titied  in  possession  until  after  the  death  of  the  tenant  for  life.  When, 
therefore,  the  testator  says,  ^  if  any  die  before  they  become  entitied  in 
possession,"  he  says  the  same  as  though  he  had  said  "  if  any  die  in 
the  lifetime  of  the  wife." 

[Sir  J.  Parker,  V.  C.  Will  the  original  shares  vest  before  twenty- 
one  or  marriage?] 

No,  they  are  contingent  till  then ;  the  surviving  shares  must  also  be 
contingent  till  the  survivorship  happens. 

[Sir  J.  Parker,  V.  C.  Is  that  clear  as  to  the  surviving  shares? 
There  are  no  words  of  contingency  relating  to  them.] 

They  cited  Orowder  v.  SUmej  3  Russ.  217. 

Matins  and  Collins^  contra,  said  that  '^  entitied  in  possession  "  must 
have  the  same  force  and  meaning  for  this  purpose  as  the  word  '<  pay- 
able," and  must  refer  to  the  time  when  the  legatees  would  be  first  en- 
titled in  possession  under  the  gift,  if  the  preceding  life  interest  did  not 
intervene.  They  cited  Fry  v.  Lord  Sherborne j  3  Sim.  243;  Sclienck 
V.  Legh,  9  Ves.  299 ;  HaUifax  v.  WUson,  16  Ves.  168 ;  Bauverie  v. 
Bouverie^  2  Ph.  349 ;  Oripps  v.  WolcoUy  4  Mad.  11 ;  Jones  v.  Jones^  13 
Sim.  561 ;  Brig/U  v.  Rowe^  SMy.&D  JL  816 ;  Parker  v.  Golding,  13 
Sim.  418 ;  Maitland  v.  Chalie^  6  Mad.  243 ;  Bidgevxi^  v.  Ridgeway^ 
15  Jur.  960 ;  s.  c.  4  Eng.  Rep.  108,  and  Casamajor  v.  Strode^  8  Jur.  14. 
The  cases  were  all  one  way.  It  was  most  clear  that  these  words  must 
mean  their  having  died  before  the  shares  became  vested. 

[Sir  J.  Parker,  V.  C.  The  testator's  attention  was  only  drawn  to 
the  mother  dying  leaving  children  under  twenty-one  and  unmarried ; 
he  did  not  anticipate,  or  did  not  provide  for,  the  other  event] 

Tarrianoy  for  the  trustees. 

RusseUj  in  reply,  said  that  the  cases  cited  were  chiefly  like  Ballifaz 
V.  Wilson^  all  turning  on  the  construction  of  the  word  '*  payable,"  in  a 
similar  gift  over.  The  word  "  payable  "  was  an  ambiguous  word ;  it 
was  necessary  to  ascertain  what  particular  meaning  the  testator  at* 
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tached  to  it  If  it  were  preceded  by  a  clause  making  the  legacy 
payable  at  twenty-one  or  marriage,  that  explained  the  meaning.  The 
case  of  Bright  v.  RowCj  was  a  case  upon  the  word  "  payable,"  but  it 
was  not  there  of  doubtful  meaning.  The  other  side  must  show  that 
becoming  ^'entitled  in  possession"  was  an  expression  of  doubtful 
meaning,  and  then  that  it  was  explained  to  mean  vested  only  by  the 
other  parts  of  the  will. 

[Sir  J.  Parker,  V.  C.  Prom  the  clause  it  would  seem  as  though 
the  testator  had  left  out  of  his  imagination  the  possibility  of  any  chUd 
attaining  twenty-one  before  the  death  of  the  mother ;  but  he  assumed 
that  the  time  at  which  they  would  attain  that  age  would  be  after  her 
death.] 

Sir  J.  Parker,  V.  C,  said  that  his  opinion  in  this  case  was,  that 
the  personal  representatives  of  Mrs.  Cockburn  were  entitled  to  one 
moiety  of  the  fund,  although  she  had  not  survived  the  tenant  for  life. 
His  honor  said  that  he  thought  the  case  was  governed  by  the  authori- 
ties cited.  The  general  rule  was,  not  to  devest  an  interest  vested, 
unless  there  was  a  clear  direction  to  that  effect  in  the  will.  There 
were  many  cases  under  wills,  and  also  under  settlements  for  the  bene- 
fit of  children,  in  which  the  court  had  applied  this  rule  so  as  not  to 
make  the  interests  of  the  children  depend  on  their  surviving  the  tenant 
for  life.  In  other  cases  the  court  had  tried  to  construe  the  interests  as 
vested  at  the  particular  ages  at  which  the  testator  intended,  and  not 
to  make  the  vesting  depend  on  their  surviving.  There  were  cases 
before  Sir  W.  Grant  miich  stronger  than  those  dted.  Any  one  who 
reads  Potois  v.  Burdetty  9  Ve^.  4^,  must  see  that  the  circumstances 
were  stronger  in  that  case ;  the  whole  was  fi[overned  by  the  direction 
there,  "  after  the  decease  of  the  tenant  for  life,  in  case  he  should  leave 
one  or  more  child  or  children;"  the  dUBSculty  was  greatly  increased  by 
that.  Lord  Eldon  in  that  case,  referring  to  the  cases  which  were  cited 
here,  said,  ^  These  cases,  if  they  are  to  be  shaken,  must  be  shaken  in 
the  House  of  Lords."  In  the  same  judgment,  speaking  of  a  former 
case  decided  by  him,  he  said  that  he  had  looked  to  see  whether  he 
could  not  put  it  upon  the  circumstance  that  there  happened  to  be 
some  children  living;  and  then  he  said,  <^  But  if  that  circumstance 
had  not  occurred,  the  result  of  my  opinion  is,  that  I  should  have  been 
called  upon  bv  preceding  authorities  to  decide  that  case  upon  a  larger 
principle ;  and  I  agree  that  it  is  mischievous  to  decide  these  cases 
upon  small  circumstances."  His  honor  said  that  was  a  case  of  a  set- 
tlement ;  but  it  appeared  to  him  that  these  principles  of  construction 
applied  to  wills  as  well  as  settlements.  That  was  shown,  amongst 
others,  by  the  case  of  MaUland  v.  Chalie^  6  Mad.  243,  in  which  these 
principles  were  adopted  by  Sir  John  Leach ;  and  also  in  Casamajor  v. 
Strode^  8  Jur.  14.  His  honor,  therefore,  could  not  doubt  that  the  con- 
struction adopted  in  settlements,  where  children  were  provided  for. 
must  apply  to  wiUs. 

He  considered  that  this  case  was  governed  by  Hallifax  v.  Wilsoru 
There  it  turned  upon  the  meaning  of  the  word  "  payable,"  in  a  direc- 
tion, aft^r  the  death  of  the  testator's  mother,  to  pay  the  trust  moneys 
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unto  and  among  the  testator's  nephew  and  nieces,  share  and  share 
alike,  to  be  paid  to  them  at  their  respective  ages  of  twenty-one  years, 
and  the  gift  over  was  in  case  any  of  them  died  before  their  shares  be- 
came payable.  His  honor  said  that  he  could  not  see  that  the  words 
^  entitled  in  possession  "  were  more  ambiguous  than  the  word  ^  paya- 
ble." "  Payable  "  was  in  itself  a  very  clear  expression,  but  it  might 
be  construed  in  two  senses— one,  the  literal  signification;  the  other, 
short  of  its  full  meaning,  and  more  applicable  to  the  person  of  the 
legatee.  In  Hallifax  v.  Wilson  it  was  used  in  this  latter  sense,  short 
of  its  full  meaning.  The  words  ^  entitied  in  possession  "  were  open 
to  the  same  observation.  That  expression  was  neither  more  nor  less 
ambiguous  than  <' payable;"  it  also  was  capable  of  two  meanings—- 
in  one,  it  was  used  in  the  sense  of  being  in  the  actual  possession  of 
the  subject;  in  the  other,  in  a  subordinate  sense,  short  of  its  full  mean- 
ing. I^oUowing  HMifax  v.  Wilson^  these  words  might  here  be  used 
in  the  latter  sense,  short  of  their  true  meaning,  having  reference  to 
the  preceding  gift,  which  the  clause  in  which  they  occurred  was  in- 
tended to  devest  The  case  of  Bright  v.  Rotve  had  been  referred  to, 
and  it  appeared  to  his  honor  to  be  a  valid  authority,  rather  illustrating 
Hallifax  v.  Wilson  than  going  against  it  It  must  be  observed,  that 
*^  payable  "  in  that  case  must  mean  with  reference  to  the  interest  of 
the  tenant  for  life,  and  not  those  who  came  after.  K  the  fund  in  that 
case  became  payable  before  the  children  attained  twenty-one  or  mar- 
ried, it  was  to  be  kept  for  the  children ;  in  case  any  died  before  it 
became  payable,  it  was  to  go  over.  There  the  word  ^' payable"  could 
have  only  one  meaning,  with  reference  to  the  fund  being  set  at  liberty 
by  the  death  of  the  tenant  for  life.  It  was  impossible  on  tiiat  instru- 
ment to  take  the  word  as  having  two  meanings. 

His  honor  added,  that  it  was  a  mistake  to  say  that  in  these 
oases  the  court  had  too  much  regarded  the  intention  of  the  testator, 
or  made  a  will  for  him ;  all  the  court  had  done  was  to  construe  his 
meaning  in  a  large  sense.  In  this  case  it  was  clear,  that,  instead  of 
altering  the  will,  such  a  construction  would  carry  out  the  testator's 
intention.  Here  there  was  a  life  estate  in  the  daughter,  and  after  her 
decease  the  fund  was  to  be  in  trust  for  her  children  at  twenty-one  or 
marriage.  The  testator  evidentiy  intended  to  provide  for  the  event 
of  the  children  marrying  or  attaining  twenly-one.  He  assumed  that 
there  would  be  nothing  to  prevent  their  taking  the  money  at  those 
times,  except  himself  being  still  alive.  The  whole  of  the  provisions 
in  the  will  were  on  that  principle.  The  testator  said,  "  on  the  re- 
spective attainments  of  such  children  to  the  age  of  twenty-one  years 
being  sons,  or  on  their  respective  attainments  to  that  age,  or  ^y  or 
days  of  marriage,  which  might  first  happen,  being  daughters."  He 
then  directed  the  interest  of  their  respective  portions  to  be  applied  for 
their  maintenance,  on  the  assumption  that  the  children  would  be 
under  age  or  unmarried  at  the  death  of  the  tenant  for  life.  Then  he 
said,  ^  and  in  case  any  of  the  children  of  his  daughter  should  die  be- 
fore being  entitied  in  possession  to  his,  her,  or  their  shares  under  his 
will,  he  gave  such  share  or  shares  over ; "  that  is,  if  any  of  those  chil- 
dren of  whom  he  had  been  speaking  should  die,  &C    This  part  of 
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the  will  obviously  referred  to  the  case  of  children  not  having  had  any 
interest  in  the  money  at  all — the  case  of  their  dying  before  they  be- 
came entitled  in  possession.  His  honor  thought  that  the  representa* 
tives  of  Ellen  were  entitled  to  one  moiety  of  the  fund,  and  that  in 
deciding  thus  he  was  not  going  beyond  the  authorities. 


The  South  Staffordshire  Railway  Company  v.  Hall. 

Jnly  18|  1851. 

Lijunction —  Legal  Sight  acquired  pending  itjimction. 

Pending  an  ixMiincdon,  which  wa«  granted  npon  the  anthoritj  of  a  caee  that  was  ulthnateljr 
ovenuled,  we  defendant  acqoirea  a  statutory  right  as  against  the  plaintiff:  — 

ffdd^  that  npon  dissolTing  the  injunction,  the  court  would  not  impose  terms  upon  the  de« 
fendant  which  would  hare  the  effect  of  depriring  him  of  his  right  so  acquired. 

This  was  one  of  several  suits  which  were  commenced  on  the  au- 
thority of  Lord  Cottenham's  decision  in  the  case  of  The  London  and 
Northwestern  Railway  Company  v.  Smithj  13  Jur.  417.  The  land- 
owner having  served  a  notice  on  the  railway  company  under  the 
Lands  Clauses  Consolidation  Act,  claiming  550/.  as  compensation, 
or  requiring  the  company  to  summon  a  juiy  to  assess  the  compensa* 
tion,  the  company  filed  their  bill,  alleging  that  the  landowner  was  not 
<Mnjuriously  affected"  within  the  meaning  of  the  68th  section  of  the 
Lands  Clauses  Consolidation  Ax^  and  praying  an  injunction,  which, 
on  the  authority  of  Smithes  case^  was  granted,  restraining  the  defend- 
ant from  taking  any  other  proceedings  under  the  act  This  injunc- 
tion was  submitted  to  by  the  defendant,  until  Lord  Chancellor 
Truro's  decision  in  Oattke^s  case^  15  Jur.  261 ;  s.  c.  3  Eng.  Rep.  59, 
when  it  was  moved  on  behalf  of  the  defendant,  before  Lord  Cran- 
worth,  V.  C,  that  the  injunction  should  be  dissolved.  Lord  Cran- 
worth,  V.  C,  followed  the  decision  of  Lord  Truro  in  the  latter  case, 
and  dissolved  the  injunction.  (The  case  is  reported  15  Jur.  322; 
3  Eng.  Bep.  105.)  This  was  a  motion  ostensibly  to  discharge  the 
order  dissolving  the  injunction,  but,  in  effect,  only  to  vary  it,  by  im- 
posing terms  upon  the  defendant,  so  as  to  prevent  toe  amount 
claimed  as  compensation  being  recovered  as  a  penalty  under  the 
latter  words  of  the  68th'  section  of  the  Lands  Clauses  Consolida-^ 
tion  Act,  8  and  9  Vict  c.  18 — "And  unless  the  promoters  of  the 
undertaking  be  willing  to  pay  the  amount  of  compensation  so 
claimed,  and  enter  into  a  written  agreement  for  that  purpose,  they 
shall,  within  twenty-one  days  after  the  receipt  of  such  notice,  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same 
in  the  manner  herein  provided;  and  in  default  thereof ^  they  shall 
be  liable  to  pay  to  (he  party  so  entitled  as  aforesaid  the  amount  of 
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compensation  so  claimed^  and  the  same  may  be  recovered  by  him, 
with  costs,  by  action  in  any  of  the  superior  courts."  The  company 
had  not  issued  their  warrant  to  summon  a  jury  within  the  twenty- 
One  days,  but  had  obtained  the  injunction  as  above  stated ;  but  on 
the  day  upon  which  the  injunction  was  dissolved  they  did  issue  their 
warrant  to  summon  a  jury. 

BoU  and  Speedy  for  the  company.  We  submit  that  the  company 
having  been  led  into  the  mistake  by  Smithes  case^  they  ought  to  be 
put  in  the  same  position  as  if  they  had  issued  their  warrant  for  the 
jury  upon  the  day  on  which  they  obtained  their  injunction.  The  de- 
fendant's notice  of  claim  was  given  on  the  12th  December,  1850 ;  the 
injunction  was  obtained  ez  parte  on  the  2d  January,  1851,  the  last 
day  for  issuing  the  warrant ;  they  were,  therefore,  led  into  the  mis- 
take of  not  issuing  the  warrant  by  the  decision  of  the  court ;  and  we 
say  that  the  court  ought  to  shut  out  firom  its  computation  of  the 
twenty-one  days  the  entire  interval  during  the  continuance  of  the  in- 
junction. The  company  would  then  have  issued  their  warrant  on 
the  twentv-first  day  after  the  notice ;  and  we  submit  that  the  court 
ought  to  have  dissolved  the  injunction  on  terms,  it  not  having  been 
obtained  upon  any  misrepresentation  of  facts.  We  only  want  Uberty 
to  discuss  before  the  jury,  first,  whether  the  lands  are  injuriously 
affected ;  and,  secondly,  what  amount  of  damage  the  defendant  has 
sustained.  The  defendant  says,  '^  If  I  prove  that  my  land  is  inju- 
riously affected,  I  am  entitied  to  550t  under  the  statute."  The  ques- 
tion therefore  is,  whether  the  defendant,  under  certain  drcumstances, 
is  to  be  entitied  as  of  course  to  one  farthing  or  550L  damages. 

[Lord  Chancellor.  Was  any  question  of  terms  rabed  in  the 
court  below  ?] 

This  was  answered  in  the  negative. 

[Lord  Chancellor.  Then  is  it  a  matter  of  appeal  at  all?  Is 
there  any  instance  of  the  court  imposing  terms  upon  dissolving  an 
injunction  that  ought  not  to  have  been  granted  ?] 

We  only  ask,  that,  the  defendant  undertaking  to  go  before  the  jury 
as  if  the  injunction  had  not  been  granted,  the  injunction  may  be  dis- 
solved. 

[Lord  Chancellor.  In  effect,  to  restrain  the  defendant  from 
bringing  his  action.  At  common  law,  a  defendant  must  plead  abate- 
ment within  four  days ;  but  suppose  the  defendant  comes  here  and 
obtains  an  injunction  against  the  action  proceeding,  which  injunction 
is  dissolved  after  the  expiration  of  the  four  days,  he  would  not  be 
allowed  to  plead  abatement.  The  case  of  Knight  v.  !%«  Marquis  of 
Waterfordj  11  CI.  &  Fin.  653,  seems  very  apposite  to  the  present 
case.  There,  at  the  time  the  suit  was  commenced,  there  was  no 
Statute  of  Limitations  which  interfered  with  the  right  of  the  plaintiff, 
and  there  was  a  decree  made  in  his  favor.  The  marquis  then  ap- 
pealed to  the  House  of  Lords,  and  the  House  reversed  the  decision 
of  the  Equity  Exchequer,  but  gave  the  plaintiff  liberty  to  bring  an 
action  to  establish  his  right,  which  was  the  mode  he  ought  to  have 
pursued  in  1830,  when  he  filed  his  bill.    Between  that  time  and  the 
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decision  tof  the  House  of  Lords  two  statutes  of  limitations  bad  paseiedi 
the  2  and  3  Will.  4,  c.  100,  and  3  and  4  Will.  4,  c  27,  which  mate- 
rially affected  the  right  of  the  plaintiif,  and  he  asked  the  House 
that  he  might  be  put  in  the  same  situation  as  if  he  had  brought 
his  action  in  1830,  instead  of  having  filed  his  bill,  and  that  the 
defendant  might  not  be  allowed  to  take  advantage  of  those  sta* 
tutes;  but  the  House  of  Lords  said  that  they  would  do  no  such 
thing.] 

James  Parker  and  WiUcock  appeared  for  the  defendant,  but,  with* 
out  hearing  them. 

The  LoBD  Chancellor  expressed  his  opinion,  that,  in  the  absence 
of  any  authority,  where,  upon  dissolving  an  injunction  which  ought 
never  to  have  been  granted,  the  defendant  had  been  put  upon  terms, 
he  could  not  deprive  the  defendant  of  ainy  right  which  had  accrued  to 
him  during  the  continuance  of  that  injunction;  that  the  application 
to  impose  terms  upon  the  defendant  ought  to  have  been  made  to  the 
court  below.  His  lordship  also  observed  upon  the  length  of  time 
which  the  plaintiffs  allowed  to  elapse  between  the  order  dissolving 
the  injunction,  which  was  dated  the  22d  March,  and  the  present 
application.  Motion  rrfused^  mth  costs. 


Briogs  v.  Penny.^ 

June  7,  9,  and  10,  and  NoYember  7, 1851. 

WiU  —  Trust  —  Precatory  Wordsy  "  well  knowing^ 

A  testatrix  gave  various  charitable  and  other  legacies,  and  gave  to  B.  P^  whom  she  ap* 
pointed  sole  executrix,  3000/^  and  a  like  sum  of  30002.,  in  addition,  for  the  trouble  she 
would  have  in  acting  as  executrix.  She  then  made  other  bequests,  and  then  gave  all  the 
rest,  residue,  and  remainder  of  her  personal  estate  to  S.  P.,  her  exeeutocs,  administrators, 
and  assigns,  "  well  knowing  that  she  will  make  a  good  use,  and  dispose  of  it  in  a  manner 
in  accoraance  with  my  views  and  wishes '' :  — 

Hddj  affirming  the  decision  below,  that  the  executrix  did  not  take  the  residue  beneftdally. 

Words  accompanying  a  bequest  expressing  confidence,  belief,  desire,  or  hope,  as  to  the  ap- 
plication of  the  be<|uest,  will  create  a  trust,  when  they  exclude  all  discretion  in  the  donee, 
the  subject  is  certam,  and  the  objects  definite. 

The  question  in  this  appeal  arose  upon  the  construction  of  the  resi- 
duary gift  in  the  will  of  the  Honorable  Frances  Harley,  who  by  her  will, 
dated  the  11th  May,  1835,  after  having  given  several  charitable  and  other 
legacies,  proceeded  as  follows :  —  "  To  Sarah  Penny,  of  Great  James 
street,  Bedford  row,  3000^,  and  a  like  sum  of  3000^,  in  addition,  for  the 
trouble  she  will  have  in  acting  as  my  executrix;"  and  after  giving  vari- 
ous annuities  and  other  legacies,  the  testatrix  concluded  as  follows :— • 
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^  And,  lastly,  as  to  all  the  rest,  residue,  and  remainder  of  my  personal 
estate  and  effects,  subject  to  and  chargeable  with  the  aforesaid  several 
legacies  and  annuities,  save  and  except  such  of  them  as  are  of  a 
charitable  nature,  which  I  exclusively  charge  upon  such  part  of  the 
said  personal  estate  as  by  law  I  am  empowered  to  charge  therewith, 
and  not  out  of  any  part  of  my  lands,  tenements,  or  hereditaments,  I 
give  and  bequeathe  the  same  unto  the  said  Sarah  Penny,  her  execu- 
tors, administrators,  and  assigns,  tvell  knowing  that  she  will  make  a 
good  use  J  and  dispose  of  U  in  a  numner  in  accordance  with  my  views 
and  wishes;  and  I  hereby  appoint  the  said  Sarah  Penny  sole  execu- 
trix of  this  my  last  will  and  testament,  revoking  all  former  and  other 
wills  by  me  at  any  time  heretofore  made,  and  declaring  this  alone  to 
form  my  last  will  and  testament"  The  testatrix  never  formally 
declared  her  views  and  wishes,  but  there  were  various  papers  found, 
in  the  handwriting  of  the  testatrix,  expressive  of  her  views  and 
wishes,  and  containing  directions  for  AGss  Penny  with  regard  to  her 
property,  many  of  which  would  have  been  void  under  the  Mortmain 
Act;  but  these  papers  were  not  admitted  to  probate.  They  are,  how- 
ever, set  out  in  tne  previous  report  of  this  case,  13  Jur.  905.  The 
bill  was  filed  by  the  representatives  of  the  late  Earl  of  Oxford,  who 
was  sole  next  of  kin  of  the  testatrix,  against  Miss  Penny  as  executrix, 
claiming  the  undisposed-of  residue.  Knight  Bruce  (late  Vice- Chan- 
cellor) held,  upon  the  construction  of  the  will,  that  Miss  Penny  did 
not  take  the  residue  beneficially.  From  that  decision  Miss  Penny 
appealed. 

The  SoKcitor- General,  (Sir  W.  P.  Wood,)  Malins,  and  Walfordj  for 
the  plaintifEs.  ^ 

Bethellj  James  BusseU,  and  Mslop  Clarke,  for  the  appellant,  Miss 
Penny. 

The  SoUcitoT' General,  in  reply. 

The  arguments  of  counsel  and  the  cases  cited  were  the  same  as 
those  used  in  the  court  below,  and  are  fully  stated  at  pp.  907,  908,  of 
the  previous  report 

November  7.  The  Lord  Chancellor  now  delivered  the  following 
judgment:— -This  is  an  appeal  firom  the  decree  made  by  Knight 
Bruce,  V.  C,  on  the  hearing  of  the  cause,  declaring  that  Fmnces 
Harley,  the  testatrix  in  the  pleadings  mentioned,  bequeathed  the  resi- 
due of  her  personal  estate  to  the  defendant,  as  a  trustee,  for  some 
purpose  or  purposes  which  her  will  and  codicils  did  not  disclose,  and 
directing  an  inquiry  whether  the  views  and  wishes  of  the  testatrix 
concerning  the  disposition  of  such  residue  were  declared  by  her  in 
any  instrument,  paper,  or  writing ;  and  if  the  Master  should  find  that 
they  were  not  so  declared,  the  decree  directed  the  usual  accounts  to 
be  taken,  and  the  estate  to  be  administered  in  the  usual  manner. 
The  question  arises  upon  the  terms  of  the  residuary  bequest  of  the 
testatrix.  [His  lordship  here  read  the  clause  bequeathing  the  residue. 
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and  continued:]  The  question  involved  in  this  case  has  very  fire* 
quently  occnrreai  and  is  the  subject  of  very  numerous  decisions ;  and 
considering  the  infinitely  various  forms  of  expression,  and  the  minute 
differences  in  them  to  which  those  principles  had  to  be  applied,  it  is 
not  surprising  that  it  should  be  difficult  to  reconcile  them  all  one  with 
the  other.  But  I  think  the  principles  themselves  are  now  sufficiently 
certain,  and  that  the  duty  which  remains  consists  in  the  application 
of  them  to  the  peculiarities  of  each  case  as  it  arises.  I  therefore 
think  that  it  would  be  an  imnecessary  occupation  of  time  to  go 
through  a  long  series  of  cases  in  which  they  have  been  recognized. 
In  the  case  of  The  Corporation  of  Gloucester  v.  OsborUj  in  which  I 
was  of  counsel,  and  which  was  argued  a  few  months  before  I  left  the 
bar,  in  the  House  of  Lords,  those  numerous  decisions  came  under 
review,  and  they  will  be  found  collected  in  that  case,  as  reported  in  1 
H.  L.  C.  272.  I  shall  therefore  content  myself  with  stating  the  prin- 
ciples which  I  deduce  firom  the  present  state  of  authority,  and  how  I 
apply  them  to  the  words  of  the  will  in  question,  so  as  to  lead  me  to 
the  judgment  which  I  have  formed,  referring  to  the  judgment  given 
in  this  case  in  the  court  below,  in  which  I  generally  concur. 

-  The  question  is»  whether  the  words  annexed  to  the  residuary  be- 
quest which  I  have  read  amount  to  a  trust,  or  only  denote  the  motive 
or  reason  of  the  gift  I  conceive  the  rule  of  construction  to  be,  that 
words  accompanying  a  gift  or  bequest,  expressive  of  confidence,  or 
belief,  or  desire,  or  hope  that  a  particular  application  will  be  made  of 
such  bequest,  will  be  deemed  to  import  a  trust,  upon  these  conditions 
— first,  that  they  are  so  used  as  to  exclude  all  option  or  discretion  in 
the  party  who  is  to  act,  as  to  his  acting  according  to  them  or  not ; 
secondly,  the  subject  must  be  certain ;  and,  thirdly,  the  objects  ex- 
pressed must  not  be  too  vague  or  indefinite  to  be  enforced  With 
respect  to  the  first  of  these  conditions,  I  am  of  opinion  that  there  is 
no  doubt  that  the  words  '<  well  knowing,"  used  in  the  present  case, 
are  equivalent  to,  if  not  synonymous  with,  the  exfnression  '4n  the 
fullest  confidence,"  and  that  they  are,  in  my  judgment,  used  in  such  a 
manner  as  to  exclude  aU  option  or  discretion.  With  regard  to  the 
second  condition,  no  question  exists.  With  reference  to  the  third 
condition,  it  has  been  contended  that  the  object  is  not  certain ;  and  it 
has  been  stated,  and  with  truth,  that  vagueness  in  the  object  is  re- 
garded as  evidence  that  no  trust  was  intended  to  be  created ;  and  it 
has  been,  in  efiect,  argued,  and  indeed  with  very  great  plausibility, 
that  the  words  which  are  superadded  to  the  bequest  are  merely  expres- 
sive of  the  testatrix's  full  conviction,  firom  her  reliance  on  the  charac- 
ter of  Miss  Penny,  that  she  would  make  as  good  use  of  what  was 
given  her  as  of  her  own  property,  and  would,  in  fact,  dispose  of  it  in 
such  a  way  as  would  further  those  objects  which,  as  the  intimate 
friend  of  the  testatrix,  she  well  knew  that  the  testatrix  was  desirous 
of  promoting.  Specious,  however,  as  tUs  construction  undoubtedly 
is,  I  am  of  opinion  that  it  is  not  the  true  construction  of  these  words. 
It  is  assuming  the  whole  question  to  say  that  ^  views  and  wishes " 
are  too  vague  to  import  a  trust  The  fact  that  the  testatrix  <'  well 
knew  "  or  believed  that  Miss  Penny  would  dispose  of  the  property  ia 
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a  manner  in  accordance  with  the  testatrix's  views  and  wishes,  of 
necessity  implies  that  the  testatrix  assumed  that  such  views  and 
wishes  were  already,  or  would  thereafter,  either  in  writing  or  verbally, 
be  made  known.  There  is,  therefore,  nothing  on  the  face  of  the 
words  which  necessarQy  implies  what  is  vague  or  indefinite,  as  in 
those  cases  wheie  the  court;  has  held,  that  the  uncertainty  of  the 
object  has  afforded  evidence  that  no  trust  was  intended. 

But  suppose  that  it  cannot  be  found  that  the  testatrix  did,  in  fact, 
ever  make  known  her  views  and  wishes,  or  has  made  them  known  in 
a  manner  of  which  the  court  cannot  take  judicial  notice :  even  then 
it  is  impossible  to  say  that  she  never  did  express  them  in  writing. 
She  may  have  done  so,  and  the  writing  may  have  been  lost  or 
destroyed,  or  be  incapable  of  receiving  judicial  notice.  But  it  is  not 
necessary  even  to  argue  this.  It  is  sumcient  that  the  will  distinctly 
indicates  that  Miss  Harley  intended  to  make  them  known,  or  had 
previously  made  them  known,  as  otherwise  the  legatee  could  not  do 
that  which  she  ^'well  knew*'  the  legatee  would  do,  namely,  act  in 
accordance  with  them.  There  is  no  real  and  substantial  distinction 
between  such  a  case  and  the  case  of  a  testator  who  gives  all  his 
property  to  A,  on  trust,  but  never  declares  that  trust.  In  the  latter 
case  there  is  the  fact  that  a  trust  nomination  exists  or  was  intended, 
but  the  objects  are  unknown.  Here  is  the  fact  that  views  and  wishes 
exist,  and  the  bequest  is  made  in  confidence  that  they  will  be  accom- 
plished, but  the  objects  are  unknown.  It  is  true,  that  possibly  the 
objects  included  in  such  views  and  wishes  might,  if  known,  be  too 
vague  and  indefinite  to  be  enforced ;  but  so  might  the  objects  of  the 
trust  nomination,  if  they  were  known.  It  is  most  important  to 
observe,  that  varaeness  in  the  object  will  unquestionably  furnish 
feasons  for  holdmg  that  no  trust  was  intended;  yet  this  may  be 
countervailed  by  other  considerations,  which  show  that  a  trust  was 
Intended,  while  at  the  same  time  such  trust  is  not  sufficiently  certain 
-and  definite  to  be  valid  and  effectuaL  And  it  is  not  necessary,  to 
-exclude  the  legatee  from  a  beneficial  interest,  that  there  should  be  a 
valid  or  effectual  trust;  it  is  onlv  necessary  that  it  should  clearly 
appear  that  a  trust  was  intended.  Now,  this  is  precisely  the  case 
with  the  present  bequest.  I  agree  with  the  Vice-Chancellor  in  inter- 
preting ^  views  and  wishes"  to  mean  ^  designs  and  desires ;"  and  the 
^ery  expression  of  confidence  that  Miss  Penny  would  make  a  good 
use,  and  dispose  of  the  property  in  a  manner  in  accordance  with  the 
testatrix's  designs  and  desires  or  intentions,  appears  to  me  to  amount 
to  a  declaration  that  Miss  Penny  was  to  hold  the  property  for  that 
purpose,  or,  in  other  words  to  the  same  import,  upon  trust  It  seems 
to  me  to  amount  to  a  bequest  upon  trust;  and  if  so,  that  is  sufficient 
to  exclude  Miss  Penny  from  taking  the  beneficial  interest  Such 
views  and  wishes  may  be  left  unexplained,  such  trust  be  left  unde- 
clared, but  still  in  such  case  it  is  clear  a  trust  was  intended,  and  that 
is  su£Bicient  to  exclude  the  legatee  firom  a  beneficial  interest 

Once  establish  that  a  trust  was  intended,  and  the  legatee  cannot 
take  beneficially.  K  a  testator  gives  upon  trust,  though  he  never  adds 
«  syllable  to  denote  the  object  of  that  trust,  or  though  he  declares  the 
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trust  in  such  a  way  as  not  to  exhaust  the  property,  or  though  he  de- 
clares it  imperfectly,  or  though  the  trusts  are  illegal,  still  in  all  these 
cases,  as  is  well  known,  the  legatee  is  excluded,  and  the  next  of  Idn 
take.  But  there  is  no  peculiar  effect  in  the  word  "trust."  Other 
expressions  may  be  equally  indicative  of  a  fiduciary  intent,  though 
not  equally  apt  or  clear.  But  in  this  case  we  are  not  left  to  spell  out 
a  trust  from  the  residuary  clause  alone.  The  fact,  that,  besides  a 
legacy  of  3000/.,  another  legacy  is  expressly  given  to  Miss  Pennyi 
^'  in  addition,  for  the  trouble  she  will  have  in  acting  as  executrix,'^ 
clearly  shows  that  she  was  not  intended  to  take  the  residue  benefi- 
cially ;  because,  if  Miss  Penny  was  to  take  the  whole  residue  benefi- 
cially, as  the  testatrix  must  be  presumed  to  have  acted  upon  the 
belief,  which  the  fact  warranted,  that  her  estate  was  abundantly  suffi- 
cient to  satisfy  all  the  bequests,  there  could  be  no  object  in  taking  out 
of  that  residue,  of  which  she  was  to  have  the  whole,  SOOO/.  for  her 
trouble.  The  legatee  gained  nothing  by  the  legacy ;  but  the  fact  of 
the  legacy  not  only  strongly  confirms,  but  is  only  consistent  with,  the 
hypothesis  that  the  whole  residue  was  not  to  be  taken  beneficially. 
Further,  this  cannot  be  referable  to  the  trouble  she  would  have  in  the 
execution  of  the  bequest  in  the  will  itself,  or  the  proved  codicils ;  for 
though  the  bequests  are  numerous,  not  one  of  them  involves  any 
amount  of  trouble ;  whereas  the  views  and  wishes  of  the  testatrix,  to 
which  she  alluded,  might  be  such  that  the  CBrrymsthem  into  effect 
might  involve  the  executrix  in  very  difficult  trusts.  %eing  clearly  of 
opinion,  upon  these  grounds,  that  a  trust  was  intended,  the  question, 
whether  the  unproved  papers  may  be  looked  at  in  order  to  prove  the 
intention  to  create  a  trust,  does  not  arise,  or,  at  all  events,  it  is  unne- 
cessary for  me  to  consider  it 

Appeal  dismissed. 


Ex  parte  Lovedat.^ 

December  3  and  4,  1651,  and  Jannaiy  15,  1852. 

Lunaiic —  Costs  of  Inquisition  on  a  successful  Traverse, 

A  person  found  lunatic  \fj  inqnisition  may  trayerae  as  a  matter  of  right 

On  a  snccessfnl  traverse,  the  costs  of  the  parties  sning  oat  the  commission  will  not  be 
allowed  as  a  matter  of  course  out  of  the  property  of  the  alleged  lunatic. 

On  the  contrary,  unless  a  ^rant  has  actually  been  made  under  the  prior  inquisition,  or  unless 
there  is  property  belongmg  to  the  alleged  lunatic  in  the  hands  of  the  court,  the  court  has 
no  juxisdiction  to  allow  such  costs,  either  under  the  6  Qeo.  4,  c.  53,  or  otherwise. 

The  circumstances  of  this  case  sufficiently  appear  from  Lord 
Cranworth's  judgment 


1 16  Jnr.  95.    Ex  rdcOione^  Mr.  Begbie. 
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Rott  and  Terrell  supported  the  petition. 

The  Solicitor-  General  and  Amphlett^  contra. 

BoU  replied. 

January  15, 1852.  Lord  Cranworth,  L.  J.,  now  delivered  the  judg- 
ment of  the  court  This  petition,  which  was  presented  by  John  WO- 
liam  Loveday,  in  respect  of  whom  a  commission  of  lunacy  has  issued, 
prays  that  that  commission  may  be  superseded,  and  that  Charles 
Baker  and  George  Loveday  may  be  ordered  to  deliver  up  certain 
deeds  belonging  to  the  petitioner.  The  commission  was  issued  at 
the  instance  of  Greorge  Loveday.  against  John  William  Loveday,  the 
petitioner,  who  was  under  it  declared  a  lunatic,  and  Baker  was  ap- 
pointed committee  of  his  estate ;  but  no  grant  was  made  of  the 
roperty  of  the  lunatic  or  alleged  lunatic.  The  inquisition  and  the 
ndin^  of  the  jury  under  that  commission  was  traversed,  and,  a 
second  jury  being  impanelled,  the  result  was  a  finding  that  John 
William  Loveday  was  not  at  that  time  a  lunatic.  There  is  some 
difficulty  about  the  expressions,  but  the  result  was  to  undo  what  had 
been  done  on  the  former  inquiry.  The  consequence  was  this  petition, 
praying  that  the  commission  might  be  superseded,  and  that  Baker 
(the  grant  to  whom  had  never  been  perfected)  might  deliver  up  all 
deeds  and  documents  belonging  to  the  alleged  lunatic.  The  super- 
sedeas  is  a  matter  of  course ;  but  John  William  Loveday  has  insisted 
that  he  has  a  right  to  be  paid  his  costs  of  suing  out  the  commission. 
Now,  upon  this  claim  there  are  two  things  to  be  considered :  first, 
whether  we  have  jurisdiction  ;  and,  secondly,  whether,  if  it  be  within 
our  power,  the  circumstances  of  this  case  would  make  it  proper  for 
us  to  make  such  an  order.  As  to  the  second  point,  relating  to  the 
conduct  of  parties  —  the  motives  by  which  they  were  influenced  in 
suing  out  the  commission,  and  the  manner  in  which  they  have  pro- 
ceeded in  it  —  as  we  had  no  information  on  this  point,  we  have  taken 
an  opportunity  of  communicating  with  the  Lord  Chancellor,  and  we 
arc  satisfied  that,  if  we  have  jurisdiction  to  do  so,  this  would  be  a 
proper  case  in  which  the  petitioner  should  be  allowed  his  costs.  Now, 
it  is  clear  that  we  have  no  jurisdiction  whatever,  except  under  the 
statute  6  Geo.  4,  c.  53.  That  was  decided  by  the  case  before  Lord 
Loughborough.  Ex  parte  Feme^  5  Ves.  450,  832.  When  that  case 
came  before  the  Chancellor  on  the  traverse  of  the  inquisition,  his 
lordship  said  that  he  was  not,  upon  the  evidence,  dissatisfied  with 
the  finding ;  but  the  traverse  was  of  right  And  afterwards,  when  it 
came  back,  the  petitioner  having  been  found  not  lunatic,  and  the 
commission  superseded,  on  the  question  of  costs,  (p.  833,)  he  asks, 
"  Where  is  the  fund  to  pay  the  costs  ?  Where  the  commission  is 
superseded  there  can  be  no  fund.  There  is  a  step  to  be  taken  — 
possession  to  be  taken  of  the  property.  The  traverse  stops  that 
.  .  .  .  If  I  could  act  cum  imperio,  it  is  a  very  proper  case,  and  the 
parties  have  shown  themselves  entitled  to  all  the  costs  I  can  give 
them ;  but  I  have  no  jurisdiction."     Now,  that  was  a  stronger  case 
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than  the  present,  for  the  -first  jnry  had  found  the  lady  a  lunatic ;  but 
here  we  do  not  exactly  know  whether  the  alleged  lunatic  was  a  lunatic 
or  not  And  in  Sherwood  v.  Sanderson,  19  Ves.  280,  Lord  Eidon 
fully  recognized  the  doctrine  in  Ex  parte  Feme,  although  he  gave  the 
costs  of  the  inquisition ;  but  then  he  did  not  give  them  simplicUer  by 
his  authority  in  matters  of  lunacy,  but  because  there  was  property 
belonging  to  the  alleged  lunatic  in  the  Court  of  Chancery,  over  which 
his  Lordship  thought  he  had  power.  The  jurisdiction  in  lunacy  is  to 
administer  the  property  of  the  lunatic ;  but  if  that  never  gets  into  the 
hands  of  the  court,  it  is  clear  that  it  never  can  administer  it  The 
application  for  costs,  therefore,  must  rest  entirely  on  the  statute  6  Geo. 
4,  c.  53.  The  title  of  that  act  is,  ^  An  Act  for  limiting  the  Time 
within  which  Inquisitions  of  Lunacy,  Idiocy,  and  Non  Q)mpos  Men^ 
lis,  mav  be  traversed,  and  iot  making  other  Regulations  in  the 
Proceedings  pending  a  Traverse."  If  the  provisions  of  the  act  be 
sufficiently  extensive,  I  agree  that  the  preliminary  part  of  the  statute 
is  immaterial ;  but  it  is  cfear  there  is  nothing  either  in  the  title  or  the 
preamble  which  can  help  us  here.  Then  we  come  to  the  4th  section. 
See  whether  there  is  any  provision  there  as  to  costs  pending  the 
traverse,  that  is,  while  it  is  uncertain  whether  the  party  is  a  Imiatic 
or  not  The  4tb  section  is  as  follows :  —  <<  It  shall  be  lawful  for  the 
Lord  Chancellor,  or  other  person  intrusted  as  aforesaid,  from  time  to 
time,  after  the  return  of  any  such  inquisition  as  aforesaid,  and  not- 
withstanding any  petition  or  order  which  may  be  depending  relating 
to  a  traverse  of  such  inquisition,  to  make  such  orders  relative  to  the 
Aistody  and  commitment  of  the  person  or  persons,  and  the  commit* 
ment,  management,  and  application  of  the  estates  and  effects  of  any 
person  or  persons,  who  shall  or  may  have  been  found  lunatic,  idiot, 
or  of  unsound  mind,  by  any  such  inqtusition  or  inquisitions  as  he  or 
thev  shall  think  necessary  or  proper ;  and  all  acts,  matters,  and  things 
which  shall  have  been  done  by  any  person  or  persons  appointed  com* 
mittee  or  committees  of  the  persons  or  estates  of  such  persons  found 
or  to  be  found  lunatic,  idiot,  or  of  unsound  mind  as  aforesaid,  or  by 
any  other  person  or  persons,  shall  be,  and  are  hereby  declared  to  be, 
as  valid  and  effectual ;  and  such  committees,  &c.,  as  are  hereby 
indemnified,  in  respect  of  such  acts,  matters,  and  things,  firom  and 
against  all  actions  and  proceedings,  Aca,  and  edl  costs,  &c,  to  be 
brought  and  recovered  by  the  lunatic,  &c.,  as  fully  and  effectually  as 
if  such  inquisition  had  not  been  traversable,  but  not  further  or  others 
wise."  We  think  that  this  section  does  not  give  us  any  authority  to 
make  any  order  as  to  these  points,  and  that  on  two  grounds.  We 
may  reject  the  consideration  of  the  title  to  the  act,  but  there  is  the 
same  meaning  in  the  words  of  the  section  I  have  just  read ;  and  that 
provision  only  means  that  the  court  may  proceed  pending  the  traverse, 
and  deal  with  the  property  during  that  interval  on  the  authority  of 
the  inquisition,  non  obstante  the  traverse.  That  the  provision  in  this 
section  is  limited  to  the  interval,  while  the  success  of  the  proceedings 
on  the  traverse  is  still  uncertain,  is  abundantly  clear,  when  we  con* 
sider  what  a  contrary  construction  must  necessarily  lead  to ;  for  if 
this  statute  gives  us  authority  to  deal  with  the  property  of  an  alleged 
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lunatic  cifter  a  second  inquisition  (the  first  having  been  traversed)  has 
found  in  favor  of  his  sanily,  it  mast  give  us  authority  to  deal  with 
his  person  also,  notwithstandijig  the  verdict  of  the  second  jury  has 
found  him  to  be  perfectly  sane.  The  authority  is  all  given  in  one 
sentence— -^'relative  to  the  custody  and  commitment  of  the  person, 
and  commitment,  management,  and  application  of  the  estates  and 
effects."  Till  what  period  of  time  is  that  jurisdiction  meant  to  extend  ? 
Is  it  only  until  the  finding  on  the  second  inquisition,  or  beyond  that  ? 
If  beyond,  then  it  conveys  an  authority  to  deal  with  the  person  of  a 
person  erroneously  alleged  to  be  a  lunatic,  after  the  eironeousness  of 
the  allegation  has  been  established ;  which  is  such  a  reductio  ad  oi- 
surduM  as  satisfies  us  that  the  authority  is  only  intended  to  be  given 
during  the  interval  before  the  issue  of  the  second  inquisition.  We 
cannot  make  an  order  which  would  only  be  a  personal  order,  in  a 
case  where  we  have  no  jurisdiction  over  property.  We  might,  it  is 
urged,  make  the  order  for  the  delivery  up  of  the  documents  to  the 
petitioner,  conditional  upon  his  payment  of  these  costs ;  but  we  are 
not  authorized  to  make  any  such  terms.  The  deeds  belong  to  this 
gentleman ;  and,  as  he  is  not  a  lunatic,  he  is  entitled  to  receive  them. 
In  fact,  if  we  were  to  impose  any  such  terms,  the  order  would  be  nu- 
gatory ;  for  an  action  of  trover  would  Ue,  in  which  he  would,  without 
doub^  be  entitled  to  the  possession  of  them. 

Order  accordififffy  for  the  delivery  up  of  the  documentSj  vrithotUjpag* 
ment  of  any  costs. 


Clements  v.  Bowes.^ 

January  14,  1852. 

Public  Company — Ptirties — Directors — Winding^p  Act. 

On  demiUTer  to  a  bill  filed  by  a  shaieholder  in  a  projected  oompany,  on  behalf  of  himself  and 
all  other  shareholders  except  the  defendants,  who  were  cailed  "  the  finance  committee/' 
stating  that  he  and  other  shareholders  had  paid  their  deposits,  that  the  finance  committee 
had  the  sole  control,  and  that  178.  6d!.  had  been  repaid  on  some  of  the  shares,  and  praying 
an  account  and  an  apportionment  of  the  soiplos  between  the  plaintiff  and  the  other  share- 
holders:— 

Hdd,  that  no  directors  were  necessary  parties ;  that  aU  the  shareholders  need  not  be  parties ; 
that  those  who  had  not  received  back  the  17«.  6c/.  were  not  necessary  parties;  and  that 
the  plaintiffs  were  not  bound  to  proceed  under  the  Winding-up  Act 

The  allegations  in  the  bill  in  this  case,  and  the  substance  of  the  de- 
murrer, are  fully  stated  in  the  judgment 

Malins  and  Miller^  in  support  of  the  demurrer.     The  directors  of 
this  company  ought  to  be  made  parties  to  the  suit.     It  is  true,  that 

1 16  Jur.  96. 
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the  bill,  as  now  framed,  does  not  mention  them ;  bat  tiie  court  will  not 
take  the  plaintiff's  statement  on  such  a  subject,  as  there  must  be  a 
body  of  directors,  under  the  Joint-stock  Companies  Registration  Act 
It  is  besides  obvious,  that  this  finance  committee  must  have  been  ap- 
pointed by  the  directors.  Besides  which,  this  is  a  case  for  the  Wind- 
mg-up  Act,  and  the  plaintiff  ought  to  have  proceeded  accordingly. 
This  was  decided  in  Parbwry  v.  Uhadwick^  12  Beav.  614 ;  14  Jur.  636, 
and  Deeks  v.  Stanliope^  15  Jur.  618 ;  s.  c.  5  Eng.  Rep.  97.  The  bill  is 
also  defective  for  want  of  parties,  as  this  is,  in  effect,  a  suit  for  winding 
up  the  company,  to  which  all  the  shareholders  must  be  parties.  JEficA- 
ens  V.  Congreve^  4  Rnss.  562 ;  My  or  v.  MaUock,  1  My.  &  C.  555 ;  Tay^' 
lor  V.  Salmon^  4  My.  k  C.  134 ;  Wallworth  v.  HoUy  Id.  619 ;  Apperley 
V.  Page,  10  Jur.  999;  11  Jur.  271 ;  Evans  v.  Stokes^  1  Keen,  24;  Bain^ 
bridge  v.  Bmion^  2  Beav.  539.  There  may  also  be  some  shareholders 
who  have  not  paid  their  deposits,  and  they  ought  to  be  represented. 
Lund  v.  Blanshardf  4  Hare,  9 ;  Richardson  v.  Hastings j  7  Beav.  301 ; 
Lovell  V.  AndreWj  15  Sim.  581 ;  11  Jur.  835. 

Willcock  and  E.  O.  White^  in  support  of  the  bill,  were  not  heard. 

Sir  R.  T.  Kindersley,  V.  C.  I  think  that  this  demuirer  must  be 
overruled.  The  demurrer  is  for  want  of  equity  generally,  and  also  for 
want  of  parties.  The  bill  is  filed  by  Benjamin  Clements,  on  behalf 
of  himself  and  all  the  shareholders  other  tiban  and  except  the  defend- 
ants ;  and  the  defendants  are  certain  shareholders  in  the  company  who 
appear  to  have  been  appointed  a  finance  committee.  The  bill  states 
the  projection  of  the  company  and  states  the  various  circumstances 
antecedent  to  an  application  to  parliament,  and  then  it  states  that  an 
act  was  applied  for,  on  behalf  of  the  projected  company,  and  a  sum 
of  26,250/.  was  deposited  with  the  Accountant^Greneral,  in  conformity 
with  the  standing  orders,  and  that  leave  was  given  to  bring  in  the  bill ; 
that  the  bill  was  afterwards  thrown  out  in  the  House  of  Commons, 
and  the  scheme  fell  to  the  ground.  Then  it  states  that  the  defendants 
were  appointed  a  finance  committee  of  the  proposed  company,  and 
all  the  deposits  which  were  made  in  respect  of  shares  were  under  the 
exclusive  control  and  placed  at  the  disposal  of  the  defendants,  who 
accepted  and  acted  in  the  control  and  disposition  thereof;  and  they 
were  authorized  and  empowered  to  make  out  and  settle  and  adjust 
the  accounts,  they  being  answerable  and  accountable  to  the  share- 
holders of  the  said  company ;  and  the  said  defendants  became  and 
are  now  liable  and  accountable  to  all  the  shareholders  for  all  receipts 
and  payments  made  to,  or  by,  or  in  the  name  of  the  said  company; 
that  is  a  distinct  allegation  that  all  the  deposits  of  the  shareholders 
were  placed  under  the  exclusive  control  of  the  defendants.  Then  the 
bill  states  the  plaintiff's  demand  for  a  return  of  his  whole  deposit,  for 
a  correspondence  is  set  out,  in  which  the  defendants  offer  to  return  the 
sum  of  lis,  6d,  per  share ;  and  it  states  that  an  account  was  rendered 
to  him  to  show  in  what  way  the  finance  committee  had  dealt  with 
the  money  placed  in  their  hands.  It  also  states  that  an  action  was 
brought  by  the  plaintiff  against  the  defendant  W.  G.  Todd ;  and  it 
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contains  variouB  other  charges,  and  prays,  not  a  dissolution  and  wind- 
ing up  of  the  partnership,  and  that  the  accounts  may  be  then  taken, 
but  it  prays  that  an  account  may  be  taken,  by  and  under  the  direction 
of  the  court,  of  all  moneys  which  may  have  been  received  by,  or  come 
under  the  control  or  disposition  of,  the  defendants,  or  any  or  either  of 
them,  in  respect  of  deposits  paid  upon  shares  applied  for  or  agreed  to 
be  taken  in  the  said  projected  company,  and  an  account  of  the  capi- 
tal of  the  said  company;  and  •also  an  account  of  the  payments,  costs, 
and  expenses  properly  made  and  incurred  or  sustained  by  the  defend- 
ants in  the  management  of  the  affairs  of  the  said  projected  company, 
and  of  the  residue  or  surplus  remaining,  after  allowing  such  payments, 
costs,  charges,  and  expenses,  and  that  such  balance  or  surplus  may  be 
apportioned  to  the  shares  in  respect  of*  which  the  deposits  were  so 
paid ;  and  that  the  amount  due  to  the  plaintiff  and  all  other  the  share- 
holders on  behalf  of  whom  he  sues  respectively,  after  giving  credit  for 
the  amounts  already  received  by  them  respectively,  (including  the 
sum  of  398/.  2s.  6d.j  for  which  the  plaintiff  herebv  consents  to  give 
credit,)  may  be  paid  to  the  plaintiff  and  such  other  shareholders  as 
aforesaid,  by  the  defendants ;  and  that,  for  the  purposes  aforesaid,  all 
proper  accounts  may  be  taken,  and  all  proper  directions  may  be  given; 
and  that  the  other  shareholders  in  whose  behalf  the  plaintiff  sues  may 
be  ascertained. 

Now,  the  bill  merely  asks  that  the  defendants,  who  are  allowed  to 
have  received  all  the  deposits  in  respect  of  the  shares,  may  account  for 
what  they  have  received ;  and  that  after  applying  such  moneys  in 
satisfaction  of  all  payments,  costs,  and  expenses,  the  surplus  may  be 
divided,  not  among  any  given  class  of  the  shareholders,  but  generally 
amongst  them  all,  including  not  only  those  who  have  received  the  17^. 
6(L^  but  the  rest  also.  The  plaintiff  states,  that  in  respect  of  115  of 
his  shares  the  17^.  6cL  had  been  received,  but  as  to  the  other  shares  he 
had  refused  to  receive  the  money.  The  demurrer  is  supported  on 
these  grounds :  first,  that  a  sufficient  account  had  been  already  ren- 
dered ;  and  then  that  the  plaintiff  ought  not  to  be  allowed  to  sue  the 
defendants  solely  in  respect  of  that  matter.  Now,  whether  the  account 
was  satisfactory  or  not,  the  rendering  of  the  account  could  not  prevent 
a  person  from  filing  a  bill  to  have  an  account  taken  under  the  author- 
ity of  the  court  It  is  not  sufficient  that  an  account  should  be  ren- 
dered upon  the  representation  of  the  defendants,  but  the  plaintiff  has 
a  right  to  have  an  account  taken  under  the  machinery  which  this 
court  provides ;  therefore  rendering  an  account  is  not  sufncieiit 

The  second  ground  of  demurrer  is,  that  the  plaintiff  ought  to  pro- 
ceed under  the  Winding-up  Act,  and  that  the  legislature  having  pro- 
vided the  method  of  winding  up  and  dealing  with  the  affairs  ot  an 
inchoate  railway  company  of  this  kind,  as  well  as  others,  this  court 
ought  to  refuse  to  a  party  the  right  of  coming  here  to  have  the  account 
taken.  The  case  of  Parbury  v.  Chadwick  was  cited,  in  which  the  late 
Master  of  the  Rolls  stayed  proceedings  in  a  suit  on  motion,  where  a 
bill  had  been  filed  after  an  order  made  for  winding  up  a  company, 
and  where,  if  I  apprehend  rightly  the  nature  of  the  suit,  it  sought 
relief  of  the  same  nature  as  that  provided  by  the  Winding-up  Act : 
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at  all  events,  the  bill  in  that  case  was  filed  after  the  order  for  winding 
up  had  been  obtained.  Without  stating  whether,  if  there  had  been 
an  existing  order  to  wind  up,  and  then  this  bill  had  been  filed,  I  should 
have  considered  that  a  sufficient  ground  for  allowing  the  demurrer,  it 
appears  to  me  that  it  cannot  be  a  good  ground  of  demurrer  to  say  you 
shall  not  have  your  remedy  by  bill,  because  you  may  apply  for  a  wind- 
ing-up order ;  and  it  may  be  the  court  will  grant  it  I  am  far  from 
taking  it  for  granted  that  the  court  would  in  this  case  grant  such  an 
order.  I  am  not  satisfied  about  that,  though  I  do  not  say  it  would 
not  grant  it  I  express^no  opinion  upon  that  act  from  any  experience 
in  these  matters.  I  have  been  led  to  this  conclusion,  that  great  as  is 
the  difficulty  in  proceeding  under  a  suit  for  this  purpose,  the  mischief 
of  applying  the  Winding-up  Act  to  such  a  case  is  greater.  But  the 
real  question  is,  whether  the  legislature,  in  providing  a  remedy  under 
this  act,  has  excluded  the  remedy  under  a  bill  for  making  certain  indi- 
viduals, who  have  received  money  in  respect  of  a  number  of  shares, 
account  for  the  money,  after  allowing  tor  all  costs,  charges,  and  ex- 
penses, and  for  distributing  such  surplus  amongst  all  the  shareholders 
pro  ratdj  according  to  the  number  ot  their  shares.  To  oust  the  juris- 
diction of  the  court  of  chancery  in  such  a  case,  the  legislature  should 
have  so  declared  it  It  is  plain,  where  the  court  of  equity  has  juris- 
diction in  such  a  case,  an  act  giving  further  relief  does  not  by  that 
oust  the  title  of  the  court  of  equity,  without  express  terms  being 
used  to  put  an  end  to  the  jurisdiction  which  is  inherent  in  the  court 
It  appears  to  me,  therefore,  tiiat  this  second  ground  of  demurrer  is  not 
sustainable. 

As  to  the  want  of  parties,  the  demurrer  itself  represents  two  diffi- 
culties as  existing  on  the  bill  with  respect  to  parties,  and  is  framed  in 
this  way — ^<  And  for  further  cause  of  demurrer,  the  defendants  show 
that  it  appears  by  the  plaintifTs  own  showing,  that  the  scrip  or  share- 
holders in  the  bill  mentioned  who  had  not  received  the  sum  of  17«.  QcL 
per  share  on  their  respective  shares  or  scrip  in  the  said  bill  mentioned, 
and  also  the  several  share  or  scripholders  of  the  said  pojected  com- 
pany, and  the  persons  who  entered  into  a  subscription  lor  the  purpose 
of  forming  the  said  company  other  than  those  defendants,  are  neces- 
sary parties  to  the  said  bill ;  and  yet  the  plaintiff  hath  not  made  such 
several  persons,  or  any  or  either  of  them,  parties  to  the  bill."  Now,) 
the  persons  here  represented  as  necessary  parties  are,  first,  those  share- 
holders who  had  not  received  back  the  17s.  6dl  per  share,  the  plaintiiT 
being  one  who  has  not  received  back  that  sum  in  respect  of  some  of 
his  shares,  though  he  did  with  respect  to  others  which  he  had  pledged 
The  demurrer  was,  in  fact,  intended  to  include  all  the  shareholders. 
As  to  those  who  did  not  receive  that  sum,  the  question  comes  to  this, 
because  the  principle  is  clear.  The  question  is,  whether  that  class  of 
shareholders  who  did  not  receive  the  money  have  a  different  interest 
firom  those  who  did  receive  back  the  amount — that  is,  the  same  in- 
terest in  the  relief  asked  by  the  bill  Now,  the  relief  is  for  the  com- 
mon interest  of  all,  if  for  any.  I  am  far  from  thinking  the  bill  is  for 
the  interest  of  these  parties ;  but  if  the  plaintiff  chooses  to  enter  into 
such  a  speculation  as  the  filing  of  this  bill,  he  has  a  right  ta  do  so. 

VOL.  VIII.  21 
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The  relief  asked  is,  to  make  five  indindaals,  who  are  alleged  to  have 
received  all  the  moneys  by  way  of  deposit,  account  for  what  they 
have  received,  and  that  whatever  balance  is  found  to  be  in  their  pos- 
session, after  payment  of  the  proper  expenses,  may  be  divided,  not 
amongst  any  dass,  but  amongst  all  pro  ra/<t— -that  is,  the  17^.  6dL  to 
lliose  who  have  not  received  it,  and  then  dividing  the  rest  amongst 
them  all.  I  cannot  see  that  there  is  any  difference  of  interest  between 
the  one  class  or  the  other,  as  far  as  the  relief  sought  by  the  bill,  which  is 
the  real  question.  If  a  person  files  a  bill  for  himself  and  others,  there 
may  be  some  who  would  not  like  the  bill  to  be  filed ;  but  if  on  the 
face  of  the  transaction  it  be  for  the  common  interest  of  all,  it  is  no 
more  for  the  interest  of  one  than  the  other.  It  is  clearly  for  the  inte- 
rest of  all  that  the  relief  here  asked  should  be  granted ;  and  it  appears 
to  me  there  is  no  ground  for  saying  any  particular  class  should  be 
represented  by  the  members  of  that  particular  class.  Then  the  other 
class  mentioned  is  the  whole  of  the  shareholders.  The  answer  to  that 
is,  the  title  states,  and  it  is  therefore  admitted  by  the  demurrer,  that 
the  whole  of  the  shareholders,  being  upwards  of  200,  are  so  numerous 
that  it  is  impossible  to  make  them  all  parties ;  and  as  to  that  point  in 
the  case,  it  is  clear  upon  all  the  authorities  that  the  plaintiff  is  not 
obliged  to  make  them  all  parties. 

Now,  these  are  the  classes  of  shareholders  who,  on  the  face  of  the 
demurrer  itself,  are  said  to  be  necessary  parties ;  but  it  is  also  urged 
at  the  bar,  that  there  is  another  class  of  persons,  not  suggested  by  the 
demurrer,  who  also  ought  to  be  made  parties,  namely,  those  who 
stood  in  the  position  of  managers,  and  carried  on  the  affairs  of  the 
concern  before  the  finance  committee  were  appointed ;  but  on  the 
face  of  the  bill  there  is  nothing  to  show  when  they  were  appointed, 
or  why  they  were  appointed  the  finance  committee;  and,  with  one 
single  exception,  there  is  no  allusion  in  the  bill  to  any  other  body  of 
directors.  No  doubt  it  may  be  supposed  there  were  other  directors ; 
but  the  bill  being  silent  as  to  such  other  directors,  and  no  mention 
being  made  of  any  other  body  of  directors  other  than  the  finance 
committee,  how  am  I  to  say  that  there  were  other  persons  acting  as 
directors  ?  The  exception  I  allude  to  is  the  expression  contained  in 
a  letter  which  was  addressed  to  the  plaintiff,  and  in  which  mention  is 
made  that  the  directors  would  do  so  and  so ;  but  that  is  not  an  alle- 
gation of  the  fact  that  there  were  other  directors ;  the  bill  does  not 
allege  that  there  were,  but  these  gentiemen,  in  writing  an  answer, 
say  that  the  directors  may  do  so  and  so.  Can  I,  then,  say,  without 
any  further  evidence,  and  taking  the  bill,  as  I  must  do,  to  be  true, 
that  there  was  a  body  of  directors  different  from  the  finance  commit- 
tee ?  Might  not  the  writer  of  that  letter  have  meant  the  finance  com- 
mittee when  he  used  the  term  <<  directors "  ?  No  doubt  advantage 
may  be  taken  of  this  fact  in  another  mode,  but  I  cannot  assume  that 
there  was  a  body  of  directors  who  ought  to  have  been  made  parties 
to  the  suit.  But  suppose  there  were  such  a  body  of  directors,  what 
interest  have  they  different  from  the  other  shareholders  in  respect  of 
what  was  asked  by  this  bill?  K  this  bill  sought  to  impeach  the 
management  of  the  directors  in  imputing  to  them  any  improper  con- 
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duct,  and  to  have  the  whole  dealings  and  transactions  of  the  concern 
woand  up,  then  it  might  be  necessary  to  have  them  parties ;  but  that 
is  not  so,  and  I  must  assume  all  that  it  stated  here  to  be  true,  whe- 
ther the  truth  has  been  cut  out  of  the  bill  by  the  amendments,  as 
suggested  by  counsel,  or  not;  and,  as  regards  the  relief  asked  here, 
there  is  nothing  to  show  that  there  is  any  ground  for  supposing  such 
directors  would  have  a  different  interest  from  the  shareholders  gene- 
rally. I  have  now  considered  all  the  different  grounds  raised  in  sup- 
port of  the  demurrer,  and  my  opinion  is,  that  the  demurrer  must  be 
overruled.  It  is  tmnecessary  to  say  that  I  do  not  express  any  opi- 
nion about  the  amendments  to  the  bilL    That  is  not  my  concern. 


The  Attorney-General  v.  The  Birminohah  and  Oxford  Junction 
Railway  Company,  The  Great  Western  Railway  CompanYi 
and  The  Birmingham,  Wolverhampton,  and  Dudley  Railway 
Company.* 

July  1^  16,  and  17, 1851. 

AUomey- General — Railway  dompany — ^junction -^  Ckmpletion  of 

whole  Line. 

Where  a  railway  company  was  authorized  to  make  a  direct  line  of  rdSLwhjy  with  a  brandi 
railway,  and  were  abont  to  complete  and  open  the  direct  line,  but  had  abandoned  the 
branch  line,  the  Attorney-General  has  no  right  to  file  an  ixtformation  to  restrain  the 
opening  of  the  direct  line,  as  a  means  of  compelling  the  completion  of  the  branch  line, 
alleging  that  the  abandonment  of  the  branch  Ime  was  an  injury  to  the  public. 

This  was  an  appeal  from  an  order  of  Sir  Knight  Brace,  (late  Vice- 
Chancellor,)  allowing  the  demurrer  of  the  defendants.  The  case  is 
reported  15  Jur.  1024 ;  s.  c.  7  Eng.  Rep.  283.  The  information  was 
filed  at  the  relation  of  several  inhabitants  of  Stratford-upon-Avonj 
stating  the  several  acts  of  parliament  whereby  the  above  companies 
were  incorporated,  in  each  of  which  acts,  as  well  in  those  for  making 
the  diverging  lines,  as  in  that  for  making  the  direct  line  from  Bir- 
mingham to  Oxford,  it  was  stated,  in  the  usual  terms,  that  the  line  of 
railway  would  be  of  sreat  public  advantage  and  utUity.  It  alleged 
that  the  main  line,  tne  Birmingham  and  Oxford,  was  nearly  com- 
pleted, but  that  the  defendants  had  abandoned  the  idea  of  making  the 
diverging  line  from  Tinwood  Green  to  Stratford-upon-Avon:  that 
they  had  not  served  any  notices  to  treat  upon  the  landowners  whose 
lands  would  be  required  for  the  making  of  that  line,  and  that  their 
powers  for  taking  the  land  would  expire  on  the  3(1  August,  1851 : 
that  the  abandonment  of  this  diverging  line  would  be  a  great  injury 
to  the  public ;  and  that  the  defendants  had  been  applied  to,  to  com- 
plete this  line,  but  that  they  had  taken  no  step&  towards  doing  so : 
and  it  prayed  that  it  might  be  declared  that  the  Birmingham  and 

1 16  Jur.  113. 
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Oxford  Junction  Railway  Company  were  bound  to  constract  the 
whole  of  the  lines  of  railway  which  by  their  acts  they  were  authorized 
and  empowered  to  construct,  and  particularly  the  diverging  line  of 
railway  from  Tinwood  Ctreen  to  Stratford-upon-Avon ;  and  that  they 
were  bound  to  open  the  whole  of  the  lines  for  public  traffic  simulta- 
neously :  and  it  prayed  an  injunction  aintinst  the  companies  to  re- 
strain  them  from  pr<^eding  ^vlth  the  ooioltmction  of  the^xford  and 
Birmingham  line  without  commencing  and  proceeding  with  the  line 
firom  Tinwood  Green  to  Stratford-upon-Avon,  and  from  opening  the 
Oxford  and  Birmingham  for  traffic  until  the  Stratford  line  should  be 
constructed  and  ready  to  be  opened  for  txaffici  or  until  the  Birming- 
ham and  Oxford  Company  should  have  given  notice  to  the  land- 
owners on  the  Stratford  line  of  their  intention  to  treat  for  and  pur- 
chase lands  for  the  purpose.  The  defendants  filed  a  general  demur- 
rer for  want  of  equity,  which  the  Vice-Chancellor  allowed.  The 
Attorney-General,  now  appealed  from  that  decision. 

Bacon  and  Wi  T.  &  Daniettj  for  the  appeal  The  injunction  is 
asked  in  this  case  only  as  a  means  of  compelling  the  companies  to 
make  the  whole  line :  it  cannot  be  denied  that  the  abandonment  of 
this  diverging  line  would  be  a  great  pubUc  injury,  for  the  companies 
themselves  have  stated  that  the  making  of  it  would  be  a  great  public 
advantage :  the  Attorney-General,  therefore,  as  representing  the  pub- 
lic, has  a  locus  standi  to  ask  the  assistance  of  the  court ;  and  if  this 
demurrer  be  allowed,  this  proposition  will  be  established,  that  there 
may  be  a  wrong  without  a  remedy.  Lord  Eldon  has,  in  Agar  v. 
The  RegenPs  Canal  Company^  refeired  to  in  The  Mayor ^  Sfc.  ofEng^s 
Lynn  V.  Pembertony  1  Swanst  250,  laid  down  this  doctrine,  that  if 
public  companies  come  to  parliament  and  ask  for  its  sanction,  and 
for  powers  to  perform  the  proposed  undertaking,  the  company  is  bound 
to  perform  it  in  whole,  and  any  landowner  who  could  show  that  the 
company  was  unable  to  complete  the  whole,  or  had  abandoned  a 
part,  might  come  to  the  court  for  an  injunction  to  restrain  the  com- 
pany from  taking  his  lands.  So,  in  nlakemore  v.  The  Glamorganr 
shire  Canal  Naviffotion  Company^  1  My.  &  K.  162,  Lord  Brougham 
said,  ^  Such  acts  of  parliament  have  now  become  extremely  nume- 
rous, and  from  their  number  and  operation  they  so  much  aftect  indi- 
viduals, that  I  apprehend  those  who  come  for  them  to  parliament  do, 
in  effect,  undertake  that  they  shall  do  and  submit  to  whatever  the 
legislature  empowers  and  compels  them  to  do,  and  that  they  shall  do 
nothing  else :  that  they  shall  do  and  shall  forbear  all  that  they  are 
thereby  required  to  do  and  to  forbear,  as  well  with  reference  to  the 
interests  of  the  pubUc  as  with  reference  to  the  interests  of  indivi- 
duals." See  also  Regina  v.  77ie  Eastern  Counties  Railway  Company^ 
10  Ad.  and  El.  546.  Had  a  shareholder  filed  a  bill  in  the  present 
case,  he  would  have  been  met  by  the  case  of  Graham  v.  The  nirken- 
heady  Lancashire^  and  Cheshire  Junction  Railway  Company^  14  Jur. 
494 ;  2  Mac  &  G.  146,  for  there  has  been  acquiescence  in  this  case. 
The  present  information  is  right,  therefore,  in  form.  It  is  quite  clear 
that  the  abandonment  of  this  line  by  the  companies  is  iUegaL    A 
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company  cannot,  mero  motu^  abandon  any  portion  of  their  line,  other* 
wise  the  Railways  Abandonment  Act,  13  &  14  Vict.  c.  83,  would 
have  been  unnecessary.  [They  referred  to  the  preamble  of  that  act| 
and  the  following  sections  —  4,  5,  6,  8, 12, 14, 15, 16,  and  28.] 

BetheU^  RoUj  and  G,  L.  Russellj  in  support  of  the  demurrer.  This 
is  a  mode  of  proceeding  entirely  without  precedent.  The  Attorney* 
General  is  asking,  not  that  we  may  be  restrained  fronu  committing  a 
wrong,  but  to  restrain  us  from  doing  what  we  have  a  riffht  to  do. 
The  other  side  admit  that  the  only  grounds  upon  which  uie  Attor- 
ney-General can  come  into  court  are,  public  mischief  or  charity ;  and 
they  say  that  the  abandoning  a  portion  of  the  undertaking  is  a  public 
mischief;  that  the  act  of  parliament  empowering  the  companies  to 
make  the  lines  of  railway  is  a  contract  with  the  public ;  and  that  the 
Attorney-General  has  a  right  to  enforce  this  contract  with  the  public 
The  Court  of  Queen's  Bench  is  the  only  jurisdiction  in  the  kingdom 
by  which  to  enforce  a  public  duty ;  but  the  Court  of  Chancery  is  not 
even  asked  by  this  information  to  compel  the  performance  of  this 
duty  to  the  pubUc— it  only  asks  that  we  may  be  restrained  from  do- 
ing what,  the  argument  of  the  other  side  says,  we  are  bound  to  per* 
form.  We  coula  understand  this  jurisdiction  if  it  was  to  be  ancillary 
to  a  court  of  law,  but  it  is  not,  for  it  is  simply  prohibitory.  It  is 
quite  clear  that  the  Attorney-Greneral  has  not  the  general  authority 
which  is  contended  for ;  for  if  that  had  been  so,  the  particular  provi- 
sions contained  in  the  17th  section  of  the  7  and  8  Vict.  c.  85,  autho- 
rizdng  the  Attorney-General,  under  the  certificate  of  the  Board  of 
Trade,  to  proceed  by  information  against  the  company  in  certain 
cases,  would  have  been  unnecessary.  In  the  present  case  the  Attor- 
ney-General has  been  put  in  motion  by  the  inhabitants  of  a  particu* 
lar  district,  Stratford-upon-Avon ;  and  he  stands  in  a  false  position, 
for  while  he  makes  this  application  on  the  ground  of  an  injury  to  a 

E articular  portion  of  the  public,  he  asks  that  which,  if  granted,  would 
e  an  injury  to  the  general  public.  But,  in  truth,  the  Attorney* 
General  has  no  loctis  standi  here  except  in  a  case  of  nuisance,  in 
Mozley  v.  Alston^  1  Ph.  790,  an  attempt  was  made  to  induce  the 
court  to  interfere  by  injunction  to  restrain  the  directors  from  act- 
ing as  such,  alleging  that  the  act  of  parliament  bad  not  been  fol- 
lowed in  the  election  of  directors,  there  being  then  more  directors 
than  there  ought  to  have  been :  the  court  below  overruled  a  demur- 
rer to  the  bill  for  want,  of  equity,  but  Lord  Cottenham  allowed  the 
demurrer.  The  shareholders  in  these  companies  would  have  had  an 
equity  to  have  filed  a  bill ;  and  had  they  come  in  time  they  would 
have  obtained  an  injunction.  Cohen  v.  Wilkinson^  14  Jur.  491 ; 
1  Mac.  &  G.  481 ;  Graham  v.  The  Birkenhead^  Lancashirej  and  Che^ 
shire  Junction  Railway  Company ^  14  Jur.  494;  2  Mac.  &  G.  146. 
[They  abo  cited  T%e  York  Buildings  case^  2  Atic.  56 ;  Natusch  v.  ^- 
ving^  App.  to  Qavr  on  Part  398 ;  and  Broum  v.  The  Mtmmouthshire 
Railway  Company^  15  Jur.  475 ;  s.  c.  4  Eng.  Rep.  113. 

BacMi  ui  reply. 

21* 
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The  Attorney-General  v.  The  Birmingham  and  Oxford  Junction  Bailway  Co^  &c. 

Lord  Chancellor.  Mr.  Bacon,  I  wish  yon  to  apply  yourself  to 
this  question — whether  this  is  not  substantially  an  information  in 
the  nature  of  a  bill  for  specific  performance,  for  something,  the  not 
doing  of  which  does  not  amount  to  a  public  nuisance. 

Bacon,  There  is  nothing  fatal  in  the  words  '<  specific  performance," 
as  occurring  in  an  information,  for  they  often  occur  in  charity  cases ; 
but,  in  truth,  these  words  do  not  occur  in  the  information,  and  they 
only  occur  in  the  argument  of  this  case  as  the  means  of  preventing  a 
wrong.  If  I  satisfy  the  court  that  a  wrong  will  be  conmiitted  unless 
the  companies  complete  the  entire  undertakings,  the  court  will  en- 
deavor to  prevent  the  wrong  in  the  only  mode  in  which  it  can  act 
This  is  nothing  more  than  the  common  equity,  where  an  action  at 
law  is  commenced,  and  then  a  bill  is  filed  to  restrain  the  action  until 
discovery  be  given.  The  effect  of  granting  the  injunction  asked  by 
this  information  would  be  just  the  same  as  if  it  was  the  practice  of 
this  court  to  grant  mandatory  injunctions  as  well  as  prohibitory  in- 
junctions. 

[Lord  Chancellor.  The  other  side  say  their  jpowers  do  not  exists 
firom  want  of  time,  their  powers  expiring  on  the  3rd  August.] 

The  information  was  filed  on  the  2nd  June ;  therefore  mm  that 
lime  they  might  have  served  their  notices,  &c ;  but  even  if  they  have 
not  time,  the  injunction  will  be  the  means  of  obliging  them  to  go  to 
parliament  next  session  for  firesh  powers.  This  difficulty  arises  from 
their  own  wrongful  acts,  and  they  cannot  make  use  of  that  as  an 
argument  against  us.  It  is  no  argument  to  say  that  there  is  no  case 
which  has  decided  the  right  of  the  Attorney-General  to  file  an  infor- 
mation in  such  a  case  as  the  present  In  Walworth  v.  JE&ft,  4  My.  &  C. 
635,  Lord  Cottenham  said,  ^  I  think  it  the  dut^  of  this  court  to  adapt 
its  practice  and  course  of  proceeding  to  the  existing  state  of  socie^, 
and  not  by  too  strict  an  adherence  to  forms  and  rules,  established 
under  different  circumstances,  to  decline  to  administer  justice,  and  to 
enforce  rights  for  which  there  is  no  other  remedy."  In  the  cases  of 
Hie  Attorney-  General  v.  The  London  and  Southampton  Bailway  Com' 
panp,  1  Railw.  Cas.  283,  and  The  Attorney- General  v.  I%e  Manchester 
and  Leeds  BaUtoay  Company^  Id.  450,  the  court  granted  the  injunc- 
tion solely  upon  the  ground  of  contract 

[Lord  Chancellor.  That  was  an  injunction  against  the  company 
doing  what  they  had  no  right  to  do  —  namely,  cutting  through  a 
turnpike-road  before  they  had  made  a  proper  bridge.  Here  the  in- 
junction is  asked  against  the  company  doing  what  they  have  a  right 
to  do.] 

Brown  v.  The  Monmouthshire  Bailway  and  Canal  Company  was  the 
case  of  a  dispute  between  a  shareholder  and  the  company,  and  the 
allegation  of  public  wrong  did  not  lie  in  his  mouth,  ana  could  not  be 
attended  to  by  the  court 

Lord  Chancellor.  The  equity  which  is  stated  upon  this  info^ 
mation  is  an  equity  supposed  to  be  founded  upon  the  breach  of  a 
duty  imposed  upon  these  companies  by  an  act  of  parliament ;  and 
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the  question  is,  whether  the  fact  of  the  parties  failing  in  the  perform- 
ance of  this  duty  gives  the  Attorney-General  a  power  to  come  and 
ask  that  the  companies  may  be  restrained  from  doing  something 
that  they  have  the  power  of  doing,  until  they  perform  that  which  he 
says  it  is  their  duty  to  do.  It  strikes  me  that  the  law  does  not  give 
him  any  such  authority ;  he  has  the  power  to  come  here  and  restrain 
public  companies  from  doing  an  act  which  they  are  not  authorized 
to  do,  where  it  interferes  with  the  rights  of  the  public ;  but  it  is  a 
very  different  thing  to  say,  that  where  a  work  is  expressly  authorized 
by  act  of  parliament  to  be  done,  he  may  come  here  to  restrain  the 
domg  of  that  work  until  the  company  shall  perform  some  other  work. 
I  have  attended  to  all  the  cases  that  have  been  cited,  and  they  all 
seem  to  fall  within  well-recognized  principles-^ that  is  to  say,  that 
where  acts  are  being  done  injurious  to  the  pubUc  interests,  inas- 
much as  the  public  interests  might  otherwise  be  altogether  neglected^ 
the  Attomey-Oeneral  has  in  such  a  case,  not  in  a  case  of  private  in- 
jury, authority  to  represent  the  public  The  several  cases  cited  seem 
to  fall  within  that  principle ;  they  were  cases  where  the  companieB 
had  no  legal  right  to  do  the  acts  complained  of,  or  were  only  author^ 
ized  to  do  those  acts  upon  condition  of  previously  doing  some  other 
act,  the  not  doing  which  was  a  public  inconvenience.  This  is  the 
short  ground  upon  which  I  allow  the  demurrer ;  but  I  will  state  more 
at  length  my  reasons  on  some  future  occasion. 


Watts  t;.  Sybses.^ 

December  36,  1851. 

Mortgagor  a/nd  Mortgagee  —  Transfer  of  Mortgage  —  Tacking. 

mortgaged  on  eitate  X  to  B  for  SOtf.,  and  an  estate  Y  to  B  for  ISOOf.  This  latter 
mortgaee  was  transfeired  to  a  trustee  for  C.  Then  A  made  a  farther  charge  of  400/.  upon 
both  X  and  T  in  feror  of  B ;  and  afterwards  D  contracted  to  purchase  T  of  A  for 
15002.  and  to  have  the  benefit  of  the  mortgage  to  C  in  the  mean  time,  paying  her  off  with 
1200/.,  part  of  the  1500/., "  in  discharge  of  ner  said  mor^^age,'*  but  stipulating  to  haye  the 
full  benefit  of  her  mortgage  security.  On  a  biU  filed  by  A  against  B  and  D  for  payment 
orforedosore:  — 

He/tf,  reversing  the  decree  below  upon  both  points, 

First,  that  the  1200/.  debt  was  not  so  extinguished  by  the  payment  by  D  to  C  as  to  deprire  D 
of  his  priority  on  the  estate  T. 

Secondly,  that  D  could  not  redeem  B*s  interest  in  the  estate  Y  on  payment  of  400/.  only, 
but  must  pay  the  debt  of  200/.  as  weU. 

Salmea  y.  7\tmer  and  Smeatkman  y.  Bray  oyermled. 

The  bill  stated  an  indenture  dated  the  28th  September,  1843,  by 
which  the  defendant  Symes  conveyed  to  the  plaintiffs,  T.  and  K. 
Watts,  certain  freehold  and  leasehold  premises  by  way  of  mortgage, 
for  securing  to  them  the  repayment  of  2002.  and  interest.     The  in- 

^  16  Jnr.  114.     See  tlie  case  in  the  court  below,  reported  18  Jur.  206. 
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strament  next  in  order  of  date  was  an  indenture  dated  the  27th  No- 
vember, 1844,  referred  to,  but  not  expressly  set  out,  in  the  bill,  by 
which  a  mortgage  of  certain  reversionary  interests  in  the  residuary 
estate  of  Mrs.  Pidsley,  originally  made  by  the  defendant  Symes  some 
time  previously  for  securing  12002.  and  interest  to  T.  and  B.  Watts, 
was  transferred  to  B.  Watts  alone,  as  a  trustee  for  Mary  Seveme, 
who  advanced  the  12002.  to  T.  and  R.  Watts,  taking  a  transfer 
in  the  usual  way.  The  bill  then  stated  an  indenture  dated  the 
27th  May,  1845,  being  a  further  charge  in  favor  of  the  plaintiffs 
of  400/.  additional  on  the  premises  comprised  in  the  indenture  of 
the  28th  September,  1843 ;  and  by  which  indenture  also  the  same 
sum  of  400£  was  further  secured  on  the  said  reversionary  interest 
on  Mrs.  Rdsley's  estate,  subject  to  Mary  Severne's  mortgage.  The 
bill  then  alleged  that  Symes  had  sold  all  his  right  and  interest  in 
Mrs.  Pidsley's  estate  to  Tanner,  on  the  following  terms: —  It  appear- 
ed that  Tanner  had  contracted  with*  Symes  to  purchase  all  his  inter- 
est at  15002.,  out  of  which  he  was  to  pay  off  the  1200/.  to  Mary  Sev- 
erne,  and  that  he  did  pay  off  the  1200/.  accordingly  out  of  his  own 
moneys ;  Svmes,  the  mortgagor,  signing  the  foUowing  memorandum, 
dated  the  30th  July,  1846 :  —  ''I  hereby  acknowledge  that  George 
Tanner,  of  &c.,  has  agreed  to  purchase  of  me,  and  I  have  agreed  to 
seU  to  him,  aU  my  reversionary  interest,  &c  in  the  residuary  estate  of 
Mrs.  Pidsley,  deceased,  at  the  price  of  1500/. ;  and  I  further  acknow- 
ledge and  declare  (hot  the  said  George  Tanner  has^  at  my  request,  paid  to 
Mrs.  Mary  Severne,  the  morlgoffee  of  my  said  reversionary  interest,  the 
sum  of  1200L,  in  discharge  cfher  said  mortgage,  out  of  the  said  pur^ 
chase-money  of  1500/. :  and  I  agree  to  execute,  and  that  all  parties 
interested  in  my  said  reversionary  property  shall  join  in  executing,  on 
request,  a  proper  conveyance  or  assignment  of  the  said  reversionary 
interest  unto  the  said  George  Tanner,  his  executors,  administrators, 
and  assims ;  aaid,  until  such  assignment  can  be  duly  executed,  the  said 
George  Tanner,  his  executors,  administrators,  and  assigns,  shall  stand 
in  the  said  Mary  Seveme*s  place  and  stead  as  mortgagee  thereof,  and 
have  the  full  benefit  of  her  mortgage  security P  The  agreement  for 
purchase  between  Symes  and  Tanner  still  remained  unperformed: 
no  regular  assignment  had  ever  been  executed  by  Mary  Seveme  to 
Tanner  of  her  mortgage  interest,  although  she  had  been  requested  to 
execute  such  an  assignment.  The  plaintifls  contended  that  the  pay- 
ment by  Tanner  to  Mary  Seveme  operated  as  an  extinguishment  of 
the  debt;  and  of  that  opinion  was  the  Vice-Chancellor  in  the  court 
below,  decreeing  that  the  plaintiff  stood  as  the  first  incumbrancers 
on  the  reversionary  interest  The  defendant  Tanner  then  contended 
that  he  ought  to  be  allowed  to  redeem  the  property  comprised  in  the 
indenture  of  the  27th  May,  1845,  namely,  all  the  fireeholds,  leaseholds, 
and  reversionary  interest,  on  payment  of  400/.  only,  and  that  the  plain- 
tijOfs  ought  not  to  be  permitted  to  tack  the  200/.  to  that  debt :  and  the 
Vice-Chancellor  decreed  accordingly.  The  plaintifls,  therefore,  were 
successful  in  the  court  below  as  to  the  first  part  of  the  decree,  and 
the  defendants  on  the  latter  part  No  appeal  was  made  by  the  de- 
fendants against  the  first  part  of  the  decree,  which  was  adverse  to 
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them ;  but  when  the  plaintif&  brought  the  present  petition  against  so 
much  as  was  adverse  to  them,  their  Lordships  immediatelv  directed 
the  attention  of  the  appellants'  counsel  to  the  first  part,  and  reversed 
it  without  calling  on  the  counsel  for  the  respondents.  The  appellants' 
counsel  were  then  proceeding  to  argue  the  point  on  which  they  had 
appealed,  but  their  Lordships  stopped  them,  and  called  on  the  coun- 
sel  for  the  respondents  to  support  this  part  of  the  decree  of  the  Vice* 
Chancellor. 

Stuart  and  Dickinson^  for  the  respondents,  accordingly  urged  the 
terms  of  tiie  contract,  by  which  they  contended,  it  was  clear  the 
security  for  the  payment  of  the  400JI  was  to  be  distinct  from  the 
security  for  the  2ML 

Knight  Brucei  L.  J.  It  is  clear,  on  general  principles,  that  if  A 
mortgage  to  B  an  estate  X,  and  then  an  estate  Y,  he  must  redeem 
both  or  neither.  The  particular  instrument  in  this  case  does  not  ap* 
pear  to  exclude  that  general  principle.  This  is  a  further  charge  on 
the  freehold  and  leasehold,  and  a  charge  on  the  residuary  personal 
estate. 

Dickinson.  The  trusts  in  the  power  of  sale  are  express  to  pay  the 
surplus  moneys  to  the  mortgagor. 

Knioht  Bruce,  L.  J.  Then  do  you  argue  that  if  he  exercised  the 
power  of  sale,  he  could  be  compelled  to  pay  the  surplus,  if  there  were 
a  surplus,  to  the  mortgagor,  though  the  mortgagor  owed  him  200/1 
on  another  transaction  ?  It  is  a  clear  case  of  set-off  or  retainer,  and 
it  would  be  a  subversion  of  all  equity  and  justice  if  that  ware  not 
held  to  be  so. 

Dickinson  referred  to  the  reasoning  of  the  Master  of  the  Rolls  in 
Jones  V.  Smithy  2  Yes.  Jun.  372,  which  was  not  interfered  with  by  the 
reversal  of  that  case  in  Dom.  Proc.  He  abo  cited  Holmes  v.  Turner^ 
7  Hare,  367,  note,  and  Smeathma/n  v.  Bray^  16  Jur.  1061 ;  s.  c.  anUy  46. 

Shaptefj  (who  was  with  iZoft),  for  the  appellants,  explained  that  in 
the  latter  case  Sir  O.  Turner,  V.  C,  had  relied  entirely  upon  Holmes 
V.  Turner^  and  that  in  Holmes  v.  Turner  he  himself  had  obtained  this 
part  of  the  order  by  an  argument  which  seemed,  even  at  the  time  of 
uttering  it,  to  be  wholly  fallacious,  and  seemed  so  still,  though  it 
gained  a  too  ready  acquiescence  at  the  time.  And  of  that  opin- 
ion was, 

Knioht  Bruce,  L.  J.,  who  observed  to  the  respondents  that  they 
Would  have  their  1200^  as  a  prior  charge,  but  if  they  wished  to  have 
any  thing  to  do  with  the  property  beyond  that,  they  must  pay  for  it. 

Lord  Cran worth,  L.  J.,  in  sissenting,  said —  You  must  put  the 
whole  together ;  if  you  take  to  the  property  you  must  take  to  it  subject 
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to  the  whole  1800Z.,  12002.  of  which  is  your  own.  I  have  looked 
carefully  into  the  draft  of  the  second  mortgage,  and  there  is  nothing 
special  in  it. 

Knioht  Bruce,  L.  J.    Each  party  will  bear  his  own  costs  of  the 
appeal,  to  be  calculated  separately. 

Teed  appeared  for  Symes ;  and 

Martindale  for  Symes's  assignee  in^bankruptcy. 


Re  The  Joint-Stock  Companies  Winding-up  Acts,  1848  and  1849 ; 
Re  The  Brighton,  Lewes,  and  Tonbridoe  Wells  Direct  Rail- 
way Company  ;  Conway's  Case.^ 

December  19,  1851. 

Contributory —  UpfWs  Case. 

A  member  of  the  piOYisional  committee  of  an  Msociatioii  to  foim  a  nulwaj  oompaay 
which  failed  applied  by  letter,  begging  that  fifty  shares  mi^t  be  allotted  to  him.  The 
shares  were  not  allotted.  He  tookno  part  in  any  of  the  proceedings,  nor  attended  any  of 
the  meetings :  — 

Held^  that  he  was  not  a  contribntoiy,  the  circumstances  being  m  these  respects  different  from 
l^^scase. 

This  was  a  motion,  on  behalf  of  the  official  manager  engaged  in 
winding  up  the  affairs  of  the  above-named  company,  that  an  orda 
of  the  Master,  directing  that  the  name  of  Seymoor  Conway  should 
be  struck  out  of  the  list,  might  be  discharged.  The  facts  of  the  case 
will  appear  sufficiently  from  the  judgment. 

Terrell^  for  the  official  manager,  argued  that  Mn  Conway's  name 
should  be  placed  on  the  list  of  contributories,  on  the  authority  of  Up* 
fias  case,  2  H.  L.  C.  674 ;  s.  c.  1  Eng.  Sep.  13. 

W,  W.  Cooper^  contra^  contended  that  the  present  was  different 
from  TJpfiWs  case,  because  here  there  was  no  allotment  of  shares,  nor 
any  acceptance  of  them,  except  conditionally  on  their  being  allotted. 
Conway's  letter  of  the  14th  October  said — "  I  shall  be  obliged  if  you 
will  allot,"  &c.  To  this  letter  he  had  received  no  answer.  Moreover, 
Conway's  name  had  been  struck  out  of  the  prospectus,  and  he  never 
took  part  in  any  of  the  proceedings  of  the  association.  He  cited 
CarmichaeVs  case,  17  Sim.  163 ;  s.  c.  1  Eng,  Rep.  66 ;  Oniof/s  case, 
1  Sim.  N.  S.  394 ;  s.  c.  7  Eng.  Rep.  64 ;  CarricKs  case,  Id.  505 ;  s.  c. 
5  Eng.  Rep.  114 ;  and  Barbet^s  case,  15  Jur.  51 ;  s.  c.  1  Eng.  Rep.  190. 

Terrell^  in  reply. 

>  "  16  Jur.  120. 
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Sir  J.  Parker,  V.  C,  said: — In  this  case  the  Master  has  made  an 
<^der  directing  the  name  of  Mr.  Seymour  Conway  to  be  stmck  out 
of  the  list  of  contributories  to  the  company.  The  official  manager 
now  moves  that  this  order  may  be  discharged.  Previously  to  Octo- 
ber, 1845,  Conway  applied  by  letter  for  shares  in  the  company,  and 
that  he  might  be  placed  upon  the  provisional  committee.  On  the 
10th  October,  1845,  the  provisional  committee  or  the  managing  com* 
mittee  passed  a  resolution  in  these  words  :-~<^  That  the  number  of 
shares  offered  to  each  provisional  committee-man  should  be  fifty,  and 
that  a  letter  should  be  sent  to  each  gentleman,  requesting  an  answer 
on  or  before  the  15th  October,  1845,  stating  what  number,  if  any,  he 
is  inclined  to  take."  It  appears  that  this  notice,  with  a  letter  from 
the  secretary,  was  sent  in  pursuance  of  this  resolution.  There  is  no 
evidence  what  were  the  contents  of  that  letter.  I  presume  it  must 
have  been  a  letter  communicating  the  notice ;  and  Conway,  in  his 
affidavit,  states  that  the  qualification  of  a  member  of  the  provisional 
committee  was  the  holding  of  fifty  shares.  On  the  14th  October, 
Conway  writes  to  the  secretary  of  the  company  thus: — " In  answer 
te  yours  of  yesterday,  I  beg  to  say  that  I  have  made  application  for 
fifty  shares,  and,  as  a  member  of  the  provisional  committee,  I  shall  be 
obliged  if  you  will  allot  them  to  me."  It  was  said  that  this  case  is 
governed  by  UpJUPs  case  in  the  House  of  Lords,  which  is,  no  doubt, 
a  decision  binding  on  this  court.  Looking  at  the  circumstances  of 
the  present  case,  so  far  as  I  have  now  stated  them,  I  find  a  plain  dis* 
tinction  between  the  two  cases.  In  TJpfilPs  case  there  was  an  appor- 
tionment or  allotment  of  shares — for  the  two  expressions  were 
considered  the  same.  Upfill  was  a  member  of  the  provisional  com- 
mittee, and  had  accepted  the  shares  allotted  to  him.  In  the  present 
case  there  has  been  no  apportionment  or  allotment  of  shares.  A 
resolution  was  passed,  that  the  number  of  shares  to  be  offered  should 
be  fifty  to  each  provisional  committee-man,  and  a  letter  was  to  be 
written,  requesting  an  answer,  stating  the  number  that  each  was 
inclined  to  take ;  and  the  allotment  was  not  to  take  place,  if  at  all, 
till  the  answer  was  received.  Conway's  letter  contains  a  request  that 
fifty  shares  might  be  allotted  to  him — that  is  to  say,  when  an  allot- 
ment of  shares  should  take  place.  In  UpfilVs  case  there  was  an 
actual  allotment  of  shares.  Here  there  is  an  offer  of  shares  to  be  — 
but  not  yet — allotted;  and  to  bring  the  case  within  UpJUPs,  I  con- 
sider it  incumbent  on  the  official  manager  to  show  that  the  offer  was 
made  to  the  contributory,  and  was  ioUowed  subsequently  by  an 
allotment  of  shares.  This  view  of  UpfilPs  case  is  in  accordance  with 
the  judgment  in  Barbet^s  case,  referred  to  in  the  course  of  the  argu- 
ment. How  does  the  alleged  allotment  stand  upon  the  evidence? 
This  list,  which  includes  Conway's  name,  was  made  out  on  the 
affidavit  of  Nalder,  the  secretary,  in  which  he  says  that  all  the  letters 
of  allotment,  as  to  the  first  allotment  of  shares,  were  issued  before 
the  letters  of  the  second  allotment;  and  then  he  says,  ^  To  the  best 
of  my  recollection  and  belief,  the  first  allotment  was  posted  on  or 
before  the  20th  October,  1845,  and  that  no  part  of  the  second  allot- 
ment was  posted  until  after  that  day."     This  is  an  extremely  loose 
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statement :  it  contains  no  leferenoe  to  books,  or  any  record,  kept  by 
anybody  on  behalf  tbe  company,  of  what  bad  been  done.  There  is 
no  particular  statement  €ui  to  any  letter  sent  to  Conway,  and  it  does 
not  state  how  the  letters  posted  were  addressed.  Finding  that  the 
Master  put  on  the  list  all  the  names  of  provisional  committee* 
men  to  whom  letters  were  addressed,  Conway  moved  to  take  off  his 
name,  on  these  grounds — referring  to  his  letter  of  the  14th  October, 
he  says,  ^'  I  say  that  the  said  secretary  did  not,  nor  did  any  other  per- 
son, reply  to  the  said  letter,  and  I  positively  say  that  I  did  not  receive 
any  letter  or  communication  on  the  subject,  either  assenting  to  my 
application  or  declining  the  same,  or  allotting  any  shares  to  me  in 
the  said  company,  or  otherwise  howsoever;  and  I  therefcve  concluded 
that  my  said  application  was  not  granted,  and  that  no  shares  were 
allotted  to  me,  and  that  my  name  was  not  placed  on  the  provisional 
committee,  and  1  did  not  nirther  interfere  therein.  And  I  farther  say 
that  I  did  not  pay  any  deposit  or  call  or  other  payment  in  respect  of 
any  shares  in  the  said  company,  or  otherwise  howsoever ;  and  that  I 
have  not  signed  or  executed  any  agreement  or  deed  relating  to  the 
said  company."  This  affidavit  of  Conway  in  distinct  terms  denies 
that  any  allotment  was  ever  made  or  communicated  to  him.  That 
puts  the  official  manager  upon  proof  of  the  allotment  having  been 
actually  made.  The  proof  which  he  tenders  is  the  vivd  voce  exami- 
nation of  Nalder,  in  which  he  says,  <<  I  received  a  letter  of  amplication 
firom  Mr.  Conway  for  the  shares,  and  in  reply  sent  him  the  usual  let- 
ter of  allotment;  and  a  letter  was  received  from  him  stating  his 
readiness  to  accept  those  shares."  That  must  be  a  mistake,  cr  there 
must  have  been  a  letter  written  to  Conway  in  answer  to  his  letter  of 
the  14th  October.  The  letter  which  was  first  sent  to  him  cannot 
have  been  the  usual  letter  of  allotment  We  have  not  this  letter,  but 
we  have  Conway's  answer.  In  a  subsequent  part  of  the  vivd  voce 
statement,  the  secretary  says  that  he  believes  a  letter  of  allotment 
was  sent  to  Mr.  Conway,  because  he  says  he  sent  letters  to  every  one 
whose  name  is  in  the  list  This  is  the  only  evidence  of  the  letter 
having  been  sent  The  only  record  of  these  proceedings  is  the  pro- 
spectus— a  document  a  good  deal  used,  in  which  a  great  number  of 
names  appear  to  have  been  struck  out  Conway's  name  appears  to 
have  been  struck  out,  amongst  others,  and  then  a  finger  seems  to  have 
been  drawn  through  the  stroke  across  the  name,  to  prevent  it  from 
being  so  emsed.  This  is  the  only  record  of  this  important  transact 
tion.  The  secretary  says,  '^  I  believe  the  names  struck  out  to  have 
been  by  order  of  the  cUrectors,  but  Conway's  was  not  struck  out" 
Perhaps  it  was  not ;  for  before  the  ink  was  dry,  there  does  appear  to 
have  been  some  alteration  in  the  intention.  In  answer  to  the  ques- 
tion as  to  whether  he  sent  any  letter  of  the  kind  described  to  Conway, 
the  secretary  says,  "  I  have  no  doubt  I  did,  for  I  sent  letters  to  every 
one  whose  names  are  in  this  list"  Agaui :  he  is  asked,  "  Is  that  a 
copy  of  the  letter  written  by  you  to  Mr.  Conway  ? "  He  says,  "  It 
is."  " Did  you  inclose  in  that  letter  the  letter  of  allotment ? "  "I 
did."  The  secretary  tries  to  prove  that  the  letter  was  sent,  and  to 
evidence  this  by  the  copy  of  it    That  which  was  produced  as  the 
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copy  is  a  blank  form  of  a  letter  of  alloitmeiit,  printed^  having  the  date 
<<  Dec.  17, 1845;''  that  date  had  been  struck  oat,  and  <<  Nov.  17''  was 
inserted  in  mannscript  in  its  place,  and  the  blanks  are  filled  up,  not 
in  reference  to  Conway,  bnt  to  some  other  person,  who  is  to  have,  not 
fifty,  but  sixty  shares.  There  does  not  seem  to  have  been  any  daplicate 
kept  of  any  letter  sent  to  Ck)nway,  and  there  is  in  no  book  or  record 
any  thing  to  show  what  was  the  address  of  the  letter  as  posted  to 
Conway.  Nothing  can  be  more  loose  than  this.  The  Master,  upon 
this  evidence,  appears  to  have  come  to  the  conclnsion,  and  I  think 
rightly,  that  the  official  manager  had  failed  in  proving  any  allotment 
of  shares  to  Conway,  or  any  communication  to  him  subsequentlv  to 
October,  1845.  What  is  Conwav's  position?  He  appears  to  have 
been  a  member  of  the  provisional  committee,  who  applies  for  shares, 
and  says  he  will  accept  them  if  allotted,  but  to  whom  no  shares  were 
ever  allotted.  It  is  not  alleged  that  Conway  took  part  in  any  pro- 
ceedings of  the  committee,  or  attended  any  of  the  meetings.  As  the 
law  now  stands,  I  think  tliat  Conway  was  not  a  contributory,  and 
that  his  name  was  properly  struck  out  of  the  list  The  motion  must 
be  refused,  with  costs,  to  be  paid  by  the  official  manager. 


Ez  parte  Brtan's  Trust.* 

NoTember  4,  1851. 

WiU — Oomtruction — Persona  designata  —  &caiK{  Eusband. 

A  testatrix  gave  the  interest  of  certain  monev  In  the  fnnds  to  her  daughter  Mair  for  M^ 
and  after  her  decease  the  capital  to  he  diyided  between  the  Imsbands  or  her  dangnters  andi 
her  son,  or  such  of  them  as  mieht  be  living  at  the  decease  of  her  daughter  Mary.    One  of 
&e  daoffhters  married  a  second  husband,  after  the  death  of  the  testatrix,  who  wa8.UylBg  at. 
the  deau  of  the  tenant  for  life :  — 

ffeldj  that  the  testatrix  meant  to  designate  the  particular  husbands  living  at  the  time  sha- 
made  her  will,  and  that  the  second  husband  was  not  entitled  to  a  sbire  of  thet^tmat; 
fund. 

This  petition  was  presented  by  W.  Damborough,  and  it  statedlthat 
Ann  BiVan,  by  her  will,  dated  the  16th  of  May,  1808,  after  giving 
various  legacies,  continued  in  the  following  words:  '^  I  will  and  direct 
that  the  interest  arising  from  the  stock  remaining  in  my  name  in;the 
Bank  of  England,  be  received  and  paid  half-yearly  to  my  daughter 
Mary,  the  wife  of  William  Dudley,  during  her  life  and  for  her  own 
use,  by  my  executor,  his  heirs  or  assigns,  and  that  her  receipt  only  for 
the  same  be  his  or  their  discharge.  I  also  wiU  and  direct,. notwith- 
standing what  is  directed  in  the  preceding  clause,  that  should  my 
executors  think  proper  to  sell  the  principal  of  the  said  stock  out  of  the 

bank,  and  purchase  an  annuity  with  tiie  proceeds  of  the  said  stock 

—  —  ■_  ■  ■  ■        -         ■  ^    ■  —  —  _  ■  -  ^^^^— ^^^— ^— ^-^—^ 

^  21  Law  J.  Bep.  (s.  s.)  Chanc  7;  8  Sim.  (K.  s.)  103. 
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for  the  life  of  my  said  daughter  Mary,  to  be  received  by  him  and  paid 
to  her  receipt  only,  I  do  hereby  authorize  and  empower  him  so  to  do, 
but  should  he  not  so  dispose  of  the  said  stock,  then  I  ^ve  and  be- 
queathe, after  the  decease  of  my  said  daughter  Mary,  the  whole  of 
the  said  stock  to  be  equally  divided  between  the  husbands  of  my  said 
daughters  and  my  son,  or  to  such  of  them  as  may  be  living  at  the 
time  of  my  decease.  And  I  do  hereby  appoint  my  son,  John  Bryan, 
whole  and  sole  executor  of  this  my  will  and  testament." 

The  petition  then  stated  that  the  testatrix  died  in  March,  1809,  and 
the  will  was  duly  proved  by  her  son,  John  Bryan.  That  at  the  time 
of  her  death  the  only  stock  remaining  in  her  name,  was  the  sum  of 
372/.  165.,  ZL  per  cent  reduced  annuities.  That  at  the  time  of  her 
death  the  testatrix  left,  her  surviving,  the  said  John  Bryan,  her  son, 
and  her  three  daughters,  Ann,  the  wife  of  James  Winson,  and  the 
said  James  Winson,  Harriet,  the  wife  of  the  petitioner,  William  Darn- 
borough,  and  the  petitioner,  and  Mary,  the  wife  of  W.  Dudley,  and 
the  said  W.  Dudley.  That  the  said  J.  Winson  died  in  February, 
1829,  and  the  said  W.  Dudley  died  in  May,  1849.  That  the  said  J. 
Bryan  died  in  June,  1824.  That  the  said  Ann  Winson  intermarried 
with  Joseph  Strutt,  in  July,  1829,  and  afterwards  died  in  March, 
1850.  That  the  said  Mary  Dudley  did  not  marry  again,  but  died  in 
April,  1850.  That  at  the  time  of  the  death  of  the  said  Mary  Dudley, 
the  petitioner  and  the  said  J.  Strutt,  were  the  only  husbands  of  the 
daughters  of  the  testatrix,  Ann  Bryan,  who  were  then  alive  and  who 
survived  the  said  Mary  Dudley ;  and  the  petitioner  submitted  that  he 
thereby  became  entitled  to  the  whole  of  the  said  trust  fund,  the  said 
J.  Strutt  having  intermarried  with  the  said  Ann  Winson  long  after 
the  death  of  the  testatrix.  That  the  said  J.  Strutt  died  shortiy  after 
the  death  of  Mary  Dudley,  and  on  the  14th  of  May,  1850,  having 
made  his  will,  and  appointed  J.  Chamberlain  and  R.  Chamberlain  his 
executors,  who  duly  proved  his  will,  and  became  his  legal  personal 
representatives. 

The  petition,  which  was  presented  by  the  said  W.  Darnborough, 
prayed  a  declaration  that,  under  the  circumstances,  he  was  entitled  to 
the  whole  of  the  said  trust  fund. 

Bethell  and  E.  F.  Smithy  in  support  of  the  petition,  contended 
that  the  testatrix,  by  the  expression,  ^  the  husbands  of  her  daugh- 
ters," meant  only  those  husbands  who  were  living  at  the  time  she 
made  her  will,  and  that  Mr.  Strutt,  the  second  husband  of  one  of 
her  daughters,  was  not  entitied  to  any  share  in  the  trust  fund.  The 
following  cases  were  cited.  Garrait  v.  Niblock^  1  Russ.  &  M.  629 ; 
Parker  v.  MarchatUj  1  You.  &  C.  C.  C.  290 ;  s.  c.  11  Law  J.  Rep. 
(n.  s.)  Chanc.  223,  and  12  Law.  J.  Rep.  (n.  s.)  Chanc.  385. 

Orensidej  for  the  representatives  of  J.  Strutt,  contended  that  the 
testatrix  meant  to  designate  any  person  standing  in  the  conjugal  rela- 
tion to  her  daughters  at  the  death  of  Mary  Dudley. 

Sir  R.  T.  Kindersley,  V.  C.    I  cannot  say  I  think  the  case  of 
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GarraU  v.  Niblodc  governs  this  case  necessarilyi  because  there  there  was 
an  express  indication  that  the  testator  bad  in  view  a  particular  indi- 
dual :  if  be  meant  any  wife  he  would  not  have  said  '<  his  beloved  wife." 
The  expressions  ^  my  wife"  and  ^  my  beloved  wife  "  are  certainly  not 
synonymous.  The  question  here  is,  whether  the  testatrix  meant  a 
class  of  persons  or  certain  individuals.  She  has  used  no  expression 
to  indicate  which  she  intended.  She  says,  *^  to  be  divided  between  the 
husbands  of  my  daughters  and  my  son,  or  to  such  of  them  as  may  be 
living  at  the  death  of  my  daughter  Mary."  Now,  it  appears  that  the 
testatrix  had  before  mentioned  her  son  John,  and  that  she  had  but  one 
son ;  therefore  I  think  it  dear  that  in  using  the  expression  ^my  son  " 
she  meant  to  designate  her  son  John,  and  not  any  son  she  miffht  have,  or 
who  might  be  living  at  her  decease.  Now,  the  husbands  other  daugh« 
ters,  whom  the  testatrix  knew  as  well  as  her  son  John,  would  natu- 
rally be  objects  of  her  bounty ;  and  as  she  designates  her  son  as  an 
individual  and  not  a  class,  I  think  the  same  construction  ought  to 
applv  throughout  the  clause,  that  is,  that  aU  the  husbands  mentioned 
by  the  expression,  ^'  the  husbands  of  my  daughters,"  meant  the  indi- 
viduals whom  she  knew  as  the  then  husbands.  I  am  therefore  of 
opinion  that  Mr.  Damborougb,  the  petitioner,  the  only  husband  of 
those  living  at  the  death  of  the  testatrix  who  survived  Mary  Dudley, 
the  tenant  for  life,  is  entitied  to  the  whole  fund,  to  the  exclusion  of 
Mr.  Strutt  I  think,  however,  that  this  was  a  fair  question,  arising 
from  the  language  of  the  testatrix ;  and  therefore  that  both  parties 
should  have  their  costs. 


Mather  v.  Norton.* 

December  S,  1851. 

TFZ/Z—  Construction  —  Power  of  Sale  —  Charge  of  Debts. 

A  testator,  by  his  will,  appointed  A,  B,  and  C,  to  be  his  execntors.  in  trust  to  dispose  of  his 
property  in  the  following  way :  —  He  then  directed  that  all  his  debts  should  be  discharffed 
oy  tan  executors,  and  uat  tne  residue  of  his  property,  real  and  personalj  should  be  dis- 
posed of  by  them  at  the  time  therein  mentioned,  save  and  except  his  estate  at  II,  which  he 
gave  to  A  for  life,  and  at  A's  death  to  be  disposed  of  as  aforesaid :  — 

Mddy  that  A,  B,  and  C  had  a  power  of  sale  of  the  estate  at  M. :  and  that  it  was  not  necessary 
for  them  to  show  that  there  were  any  of  the  testator's  debts  left  unpaid. 

Thomas  Rylance  made  his  will,  dated  the  29th  of  January,  1827, 
in  the  following  terms :  — 

'^  In  the  name  of  God,  Amen.  I,  Thomas  Rylance,  do  declare  this 
to  be  my  last  will  and  testament,  and  dispose  of  my  property  in  the 
manner  following,  viz. :  —  First,  I  appoint  Francis  Mather,  of  Bury, 
and  William  Bowker,  of  Hyde  Hall,  Denton,  to  be  my  executors,  and 
my  wife,  Mary  Rylance,  my  executrix,  in  trust  to  dispose  of  my  pro- 

21  Law  J.  Bep.  (k.  s.)  Chanc.  15. 
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perty  in  the  following  manner,  namely :  I  direct  that  all  my  just  debts 
and  funeral  expenses  be  discharged  by  my  executors  and  executrix,  and 
the  residue  of  my  property,  both  resu  and  personal,  to  be  held  by  my 
executors  and  executrix  for  the  sole  benefit  and  use  of  maintaining 
and  educating  my  children,  until  my  youngest  child  airives  at  the 
age  of  twenty-one  years.  At  such  time  it  shall  arrive  at  the  age 
aforesaid,  then  all  my  property,  both  real  and  personal,  whatsoever 
and  wheresoever,  to  be  disposed  of  by  my  executors  and  executrix 
and  divided  amongst  my  children,  equal  share  and  share  alike.  If  in 
case  any  of  my  cUldren  die  leaving  issue,  then  to  take  their  father's 
or  mother's  share  as  if  they  were  then  living,  save  and  except  my 
estate  at  Mellor,  in  the  county  of  Derby,  which  said  estate  I  give  to 
my  wife,  Mary  Rylance,  to  hold  and  enjoy  during  her  natural  Mfe, 
and,  at  her  decease,  to  be  sold  and  disposed  of  by  my  executors,  and 
divided  amongst  mv  children  or  their  issues  as  aforesaid." 

The  testator  died  in  October,  1838.  Mr«  Bowker,  one  of  the  trus- 
tees, died  soon  after  the  death  of  the  testator.  Mrs.  Rylance,  the 
widow,  married  Mr.  Shepherd  Mr.  and  Mrs.  Shepherd  and  Mr. 
Mather  entered  into  an  agreement  with  Mr.  Norton  to  sell  him  the 
estate  at  Mellor,  mentioned  in  the  will  Mr.  Norton  having  declined 
to  complete  the  purchase,  a  claim  was  filed  against  him  for  a  specific 
performance  of  the  agreement.  The  onlv  question  in  the  case  was, 
whether  Mr.  and  Mrs.  Shepherd  and  Mr.  Mather  had,  under  the  will, 
a  power  of  sale. 

Malins  and  EL  Bumphreys^  for  the  plaintiffs,  contended  that  all 
the  real  estate  had  been  devised  to  Mr.  Mather  and  Mrs.  Shepherd 
in  fee,  and  that  the  real  estate  had  been  charged  with  the  payment 
of  debts.     The  executors  and  devisees  in  trust  then  had  a  complete 

Kwer  of  sale ;  and  the  circumstance,  that  the  estate  in  question  had 
en  made  the  subject  of  a  subsequent  disposition,  was  inmiateriaL 
Shaw  V.  Borreff  1  Keen,  559 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  Chanc  364. 

Bird  and  Berkeley^  for  the  defendant,  contended  that  the  fee 
of  the  estate  in  question  had  not  vested  in  the  executors,  and  that 
the  words  "  save  and  except,"  in  the  latter  part  of  the  will,  must  be 
read  as  qualifying  the  more  general  expressions  in  the  earlier  part 
Doe  V.  migheB^  S)  Law  J.  Rep.  (n.  s.)  Exch.  148 ;  s.  c.  3  Eng.  Kep. 
554.  At  any  rate,  it  had  not  been  proved  in  that  case  that  there  were 
debts  of  the  testator  unpaid.  Satisfactory  proof  that  there  were  debts 
unpaid  ought  to  be  afforded  to  the  defendant.  Gosling  v.  Cbr/er,  1 
ColL  644 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  218. 

MalinSj  in  reply,  contended  that  it  was  not  necessary  to  give  any 
proof  that  there  were  any  debts  unpaid. 

Sir  J.  Parker,  V.  C,  said  that,  although  there  was  no  direct  devise 
to  the  trustees,  there  was  a  good  present  devise  to  them  bv  implication. 
This  devise  included  the  real  estate,  and  the  whole  real  estate.  He 
thought  also  that  there  was  a  charge  of  debts  on  the  whole  real  estate. 
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With  a  devise,  then,  to  the  trustees  of  the  whole  real  estate,  and  a 
charge  of  debts  on  the  whole  real  estate,  the  trustees  had  the  power 
to  dispose  of  it  for  the  payment  of  the  debts.  He  thought  that  there 
was  no  doubt  that  the  clause  '<  save  and  except  my  estate  in  Mellor,'' 
&c.,  ought  to  be  taken  as  qualifying  ^  the  resiaue  of  my  property,  both 
real  and  personal,"  after  the  payment  of  the  debts,  and  not  as  affect- 
ing the  devise  to  the  trustees  in  the  earlier  part  of  the  will  There 
must  be  then  a  decree  for  a  specific  performance. 

Mdlins  asked  for  the  costs. 

Bird  contended  that  there  was  sufficient  doubt  in  the  case  to  in- 
duce the  court  not  to  give  costs. 

Sir  J.  Parker,  V.  C,  said  that  he  had  so  little  doubt  as  to  the  con- 
struction of  the  will,  that  if  pressed  he  must  give  the  plaintifis  their 
costs. 


Hodgson  v.  Earl  of  Powib.^ 

NoTember  13,  1851. 

Railway  Compa/ny — Injunction. 

A  company  was  authorized  by  three  acts  or  parliament  to  make  three  distinct  railways,  (not 
forming  one  line,)  with  separate  amouit  of  capital  for  each.  Another  railway  company 
was,  by  a  fourth  act  of  paniament,  authorized  to  take  a  lease  of  the  three  lines,  and  did 
so ;  and  the  whole  undertaking  was  placed  under  the  control  of  a  joint  committee  of  di- 
rectors of  all  the  companies.  One  of  the  three  lines  was  sufficiently  completed  to  be,  and 
was,  opened,  and  the  directors  made  calls  for  the  purpose  of  entirely  finishing  the  opened 
line,  the  other  two  being  abandoned.  An  injunction  was  granted  at  the  IloUs,  restrain- 
ing the  application  of  money  and  the  making  of  calls  for  any  purposes  not  authorized  by 
&e  three  acts,  excepting  only  for  the  purposes  of  ordinary  repair: — 

Held,  on  appeal,  that  on  an  interlocutory  application,  in  the  absence  of  the  lessee  company, 
the  opened  Ihie  being  worked  under  the  direction  of  the  joint  committee,  the  i^jonction 
must  oe  dissolved. 

This  was  an  appeal  motion  from  an  order  for  an  injunction  made 
by  the  late  Master  of  the  Rolls,  Lord  Lan&;dale.  A  full  detail  of  the 
facts  of  the  case  and  the  judgment  of  Lord  Langdale  are  reported  in 
19  Law  J.  Rep.  (n.  s.)  Chanc  356,  418.  In  order  to  render  the 
grounds  of  the  judgment  on  the  appeal  apparent,  it  will  only  be  ne- 
cessary now  to  state  that  the  Shropshire  Union  Railways  and  Canal 
Company  ^that  being  one  company)  was  empowered  to  make  three 
distinct  railways,  the  first  from  Shrewsbury  to  Stafford,  the  second 
from  Newton  to  Crewe,  and  the  third  from.  Calverly  to  Wolverhamp- 
ton. In  the  following  session  of  parliament  a  fourth  act  was  passed, 
by  which  the  Shropshire  Union  Kailways  and  Canal  Company  was 

1  31  Law  J.  Bep.  (it.  8.)  Clume.  17;  IS  Jar.  1023. 
22* 
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empowered  and  required  to  grant,  and  the  London  and  Northwestern 
Railway  Company  to  accept  a  lease  of  those  railways,  when  com-^ 
pleted,  on  certain  specified  terms ;  and  it  was  directed  that  the  whole 
should  be  placed  under  a  committee  of  mani^ement,  composed  of  di- 
rectors of  each  of  the  companies.  By  the  nrst  act  800,000^  was  to 
be  raised,  by  the  second  1,500,000;.,  and  by  the  third  1,000,000L 
Shares  were  issued  to  raise  the  sums  in  165,000  shares  of  20^.  each, 
and  calls  were  made.  An  action  was  brought  against  Mr.  Hodgson, 
in  July,  1850,  for  a  third  call.  Mr.  Hodgson  filed  his  bill  on  behalf 
of  himself  and  the  other  20^.  shareholders,  against  the  company, 
which,  after  allefi;ing  that  the  only  part  of  the  three  lines  which  had 
been  constructed  was  a  portion  of  the  Shrewsbury  and  Stafford  fine, 
which  had  been  opened,  but  that  the  oth^r  two  lines  were  to  be  aban- 
doned, the  directors  determining  to  apply  to  parliament  for  authority 
for  so  doing ;  and  after  insisting  that  the  diiectors  had  no  power  to 
construct  the  Shrewsbury  and  StsdBTord  line  only,  prayed  a  declaration 
that  it  was  not  in  the  power  of  the  directors  to  apply  the  moneys 
raised  under  the  several  acts,  or  any  of  them,  for  this  exclusive  pur- 
pose, and  for  an  injunction  to  restrcun  it,  and  to  prevent  the  enforcing 
calls  except  for  the  purpose  of  all  the  acts.  Lora  Langdale  held  that 
the  company  had  po  right  to  apply  the  funds  in  making  one  only  of 
the  three  railways,  but  there  being  no  allegation  in  the  bill  that  the 
directors  intended  to  apply  the  funds  exclusively  to  the  formation  of 
one  only  of  the  three  Imes,  a  demurrer  to  the  bill  was  allowed  on  that 
ground.  The  court  gave  leave  to  the  plaintiff  to  amend.  The  bill 
was  accordingly  amended,  and  the  affidavits  having  been  resworn, 
with  some  few  variations,  the  injunction  was  moved  for  and  granted, 
not  extending  to  the  restraint  upon  making  calls,  and  permitting  the 
application  of  the  money  for  ordinary  repairs.  From  this  order  the 
apMal  was  made. 

From  the  evidence,  which  was  very  long  and  very  conflicting,  it 
appeared  that  the  line  opened  was  worked  by  the  London  and  North- 
western Bailway  Company,  under  the  direction  of  the  joint  committee ; 
that  the  plaintiff  knew  of  the  intended  abandonment  of  the  two  lines 
upwards  of  a  year  before  the  filing  of  the  bill,  and  that  there  was  no 
intention  or  wish  to  stop  the  working  of  the  completed  line.  The 
London  and  Northwestern  Bailway  Company  (the  lessees)  were  not 
represented  on  the  motion.  The  arguments  on  the  appeal  were,  in 
most  respects,  a  repetition  of  those  used  in  the  court  below. 

IZoft,  WtUcockj  and  Speedy  for  the  appellants,  argued  that  the 
effect  of  the  injunction  was  to  prevent  the  defendant  firom  doing 
any  thing  whatsoever,  even  from  doing  what  they  were  not  only 
enabled,  but  were  bound  to  do  under  the  terms  of  the  leasing  act. 
The  company  were  authorized  to  make  three  lines,  and  they  had 
made  one,  which  they  wished  to  complete ;  the  reason  for  abandon- 
ing the  other  two  was,  that  they  would  not  be  profitable.  If  the 
money  were  paid  as  they  wished,  the  one  line  would  be  rendered 
profitable,  while,  if  the  injunction  were  continued,  all  the  money  al- 
Teady  expended  would  be  thrown  away. 
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BoundeU  Palmer  contended  that  the  company  had  no  right  to 
apply  any  part  of  the  capital  authorized  to  be  raised  for  either  of  the 
two  lines  now  abandoned  in  the  completion  and  extension  of  that 
which  was  opened.  Each  capital  was  applicable  to  the  formation 
of  each  line,  and  each  line  omy.  The  prindplegoverning  such  a 
case  was  fully  laid  down  in  the  case  of  Cbhen  v.  T/nlkinsanj  1  HaU  & 
Twellsy  554 ;  s.  c.  18  Law  J.  Bep.  (n.  s.)  Chanc  378|  411 ;  it  was 
held  that  a  company  could  not  apply  an  entire  fund  for  the  comple- 
tion only  of  a  part  of  an  undertaking. 

Speedj  in  reply.  The  company  ought  not  to  be  restrained  firom 
making  and  completing  the  Shrewsbury  and  Stafford  line,  they 
not  being  able,  with  any  prospect  of  profit,  to  form  the  other  twot 
The  case  of  Cohen  v.  WUkinson  is  obviously  distinguishable  from 
this,  and  its  principle  does  not  apply*  To  abandon  one  part  of  a  long 
and  continuous  line  is  very  different  from  making  one  line  of  three* 
At  any  rate,  the  London  and  Northwestern  Railway  Company  ought 
to  have  been  represented  on  this  motion,  thev  having  a  very  material 
interest  in  the  question,  and  they  being,  as  lessees,  actually  working 
the  line  from  Slurewsbury  to  Stafford,  under  the  dii^ction  of  the  joint 
committee.  The  evidence,  also,  is  clear  to  show  that  the  plaintiff 
must  have  known  long  before  the  filing  of  the  bill  of  the  intended  aban- 
donment of  the  two  other  lines,  and,  therefore,  he  must  be  taken  to 
have  acquiesced  in  what  has  been  determined  on. 

Enioht  Bbvoe,  L.  J.  As  to  this  injunction,  we  have  arrived 
at  the  same  conclusion,  whether  precisely  by  the  same  course  of 
reasoning  is  not  very  important  to  inquire.  However,  I  wish  the 
observations  I  am  about  to  make  to  be  taken  as  coming  from  me 
alone.  I  view  this  injunction  €is  preventing  in  effect  the  defendants 
from  applying  a  single  shilling  of  the  corporate  money  unless  for  the 
purpose  of  paying  debts  or  liabilities  which  were  in  existence  at  the 
date  of  the  notice  of  motion  at  the  Bolls,  and  unless  for  the  current 
expenses  of  the  railway  or  canals ;  which,  of  course,  prevents  them 
from  laying  out  a  single  shilling  in  improving  the  railway  or  adding 
to  the  works  or  conveniences  connected,  with  it,  as  I  understand  the 
order.  But  to  what  state  of  things  do  these  observations  apply? 
They  apply  to  a  case  where,  in  the  first  place,  a  railway  company 
which  is  importantly  mterested  in  the  order  sought  is  absent ;  a  com- 
pany which  has,  under  a  lease,  possession  of,  and  the  working  of  the 
railway ;  which  has  the  very  management  of  the  concern  under  the 
superintendence  of  a  joint  committee  composed  of  members  of  this 
railway  company  and  the  absent  company.  But  this  is  not  all.  One 
line  of  the  system  of  railways  in  question,  namely,  that  from  Stafford 
to  Shrewsbury  being  in  actual  operation,  the  continuance  of  such 
operation  is  not  attempted  to  be  stopped.  The  plaintiff  accedes  to  the 
proposition,  that  in  the  actual  state  of  things,  this  line  must  proceed 
and  must  go  on.  Indeed,  no  other  proposition  can  be  accepted  as 
reasonable,  otherwise  a  very  large  amount  of  property  would  be  doom- 
ed to  destruction.    In  such  a  case,  where  the  plamtiff  makes  such 
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admissions,  and  where  absent  parties  are  importantly  interested,  be 
desires  an  injunction  to  prevent  the  application  of  a  single  shilling  in 
additional  buildings  and  improvements  to  make  the  outiay  which  has 
been  already  incurred  profitable  to  himself  and  his  partners. 

It  may  be  that  these  remarks  are  sufficient  to  dispose  of  the  case, 
but  this  is  not  aU.  It  has  been  assumed  that  this  case  is  equivalent 
to  that  of  Cohen  v.  Wilkinsanj  since  here  several  acts  of  parliament 
are  made  and  formed  into  one  act,  having  reference  to  the  same  sub- 
ject-matter, with  one  capital  stock,  although  to  be  carried  into  execu- 
tion by  the  construction  of  various  lines  of  raihroad ;  and  it  has  been 
assumed  that  because  some  part  of  the  undertaking  has  been  aban- 
doned and  some  part  retained,  therefore  a  separate  and  distinct  line 
cannot  be  made.  But  it  is  made  and  in  operation,  and  if  it  were  not, 
I  am  not  persuaded  that  the  principle  of  Cohen  v.  Willdnsan  applies 
here.  But  more,  —  as  a  judge,  I  am  bound  from  the  facts  before  the 
court,  to  make  the  unavoidable  inference  that  for  more  than  twelve 
months  before  the  bill  was  filed,  the  plaintiff  must  have  known  that 
the  abandoned  lines  would  be  abandoned,  and  that  there  was  no  sub- 
stantial chance  of  making  either  of  them  within  the  time  fixed  by 
parliament,  and  yet  there  was  no  bill  filed  until  the  month  of  Novem- 
ber, 1849.  As  a  matter  of  fact,  I  believe  that  for  more  than  twelve 
months,  Mr.  Hodgson  knew  that  these  lines  could  not  and  would  not 
be  proceeded  with,  and  that  there  was  no  intention  existing  any* 
where  to  attempt  to  proceed  with  them  or  either  of  them.  Besides 
all  this,  I  observe  that  this  is  an  interlocutory  application  for  an  in- 
junction, as  to  which  the  court  has  always  exercised  a  discretion, 
balancing  and  considering  whether  greater  mischief  would  follow  the 
granting  or  refusing  of  the  injunction.  The  plaintiff  comes  here  with 
a  doubtful  equity,  and  I  am  disposed  to  think  that  if  his  equity  were 
clear,  greater  mischief  would  be  done  by  granting  than  by  refusing 
this  injunction,  and  this  even  to  his  own  property.  I  find  that  there 
has  been  here  an  acquiescence  of  a  more  than  ordinary  amount  and 
of  a  very  plain  description.  My  Lord  Cran wortii  agrees  with  me : — 
we  have  arrived  at  the  same  conclusion,  although  perhaps,  not  ex- 
actiy  by  the  same  process.  We  therefore  dissolve  the  injunction. 
But  it  is  said,  that  this  will  l^ave  the  defendants  at  liberty  to  make 
the  Stone  and  Shallowford  branch  line.  Perhaps  this  may  be  so.  I 
am  not  sure  that  what  is  true  of  one  line  is  not  true  of  the  two 
branches.  But  these  two  branches  are  not  yet  begun.  If  they  shall 
be  begun,  and  the  plaintiff  shall  think  himself  entitled  to  complain, 
he  may  come  here  and  complain  and  he  shall  be  heard.  We  do  not 
wish  to  prejudice  any  question  that  may  arise,  but  at  present  it  is  ex- 
tremely doubtful  whether  these  two  branch  lines  vnH  be  touched. 
The  order  we  shall  make  is  to  discharge  the  order  and  dissolve  the 
injunction,  without  prejudice  to  any  future  application,  and  without 
prejudice  to  any  question.  Reserve  the  costs  of  this  motion  and  of 
the  motion  before  the  Bolls. 

Lord  Cranwobth  L.  J.    I  entirely  concur  in  the  order  which 
has  just  been  pronoimced.    I  have  come  to  the  same  conclusion 
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as  Lord  Justice  Knight  Bruce,  and  perhaps  by  nearly  the  same  rea- 
soning. I  confess  I  had  some  difficulty  in  seeing  any  distinction 
between  the  effect  of  three  acts  of  parliament  authorizing  three  lines 
forming  a  cluster,  as  it  were,  and  one  act  authorizing  one  Une.  The 
principle  appears  to  be  exactly  the  same.  But  although  when  parlia- 
ment has  authorized  one  line  or  one  cluster  of  lines,  the  parties  must 
execute  the  whole,  and,  therefore,  are  acting  in  violation  of  the  act 
unless  they  execute  the  whole,  yet  this  court  has  always  exercised 
some  discretion  in  matters  of  injunction,— -especially  when  an  injunc- 
tion is  sought,  €is  in  the  present  case,  on  an  interlocutory  application ; 
and  I  confess  that  when  one  line  only  has  been  authorized  to  be  made, 
I  should  feel  less  unwilling  to  exercise  that  discretion  than  when  seve- 
ral lines  are  authorized  to  be  made,  because  when  one  line  of  several 
is  completed,  this,  though  not  all  which  is  authorized  by  tiie  act,  is  yet 
a  substantial  whole  in  itself,  and  this  is  not  the  case  when  a  part  only 
of  a  single  line  is  in  operation.  For  the  exercise  of  this  discretion  of 
interposition  by  injunction  there  is  plenty  of  authority ;  and  I  confess 
that  if  there  were  neither  precedent  nor  authority,  I  should  not  be  in 
any  degree  reluctant  to  make  one.  In  this  case,  the  facts  are  dear. 
Putting  aside  the  consideration  of  the  two  branches  to  Stone  and 
Shallowford,  proposed  to  be  added  to  the  present  line,  one  line  is  com- 
pleted, but  considerable  additional  expense  may  be  usefully  incurred 
in  rendering  the  outlay  already  made,  profiteble.  Now  the  effect  of 
this  injunction  is,  that  not  a  single  shMng  can  be  expended  in  this 
manner.  Early  in  the  argument,  I  was  struck  with  a  passage  in  the 
order  appealed  from,  in  which  Lord  Langdale  qualified  his  injunction 
by  the  explanation  that  he  did  not  mean  to  include  ordinary  repairs. 
Now  the  necessity  for  introducing  this  qualification  led  me  to  aoubt 
whether  the  injunction  could  be  right  in  ite  integrity.  Other  like 
modifications  suggested  themselves  to  my  mind,  so  as  to  leave  some 
matters  which  deaxly  ought  to  be  left  in  the  discietion  of  the  commit- 
tee of  management  (if  they  were  to  have  any  management  at  all)  un« 
touched  by  the  injunction,  and  I  found  that  I  must  extend  the  quali* 
fications  to  such  an  extent  as  to  work  a  complete  modification  of  the 
injunction.  I  was,  therefore,  convinced  that  an  injunction  was  not 
the  right  course,  for  in  fact  the  court  cannot  antidpate  every  thing 
which  would  be  required.  The  necessity  for  any  qualification  at  cdi 
satisfies  me  that  this  is  not  a  proper  case  for  an  injunction  at  alL 
With  respect  to  the  argument  of  acquiescence,  I  fully  coincide  with 
what  has  been  said  by  the  Lord  Justice  Knight  Bruce^  so  that  I  need 
say  nothing  more  on  that  head.  So  much  has  been  done,  and  so 
much  more  remains  to  be  done  in  order  to  render  the  expenditure 
which  has  been  already  incurred  useful  or  profiteble,  that  it  would  be 
unwise  to  fetter  the  discretion  of  the  directors  by  continuing  this  in- 
junction, and,  therefore,  it  must  be  dissolved  in  the  terms  which  my 
Lord  Justice  Knight  Bruce  has  already  mentioned. 
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Potter  v.  Baker.^ 

KoTember  21,  1851. 

TVill — Oomiruction'^  Perpetual  Anmaiy* 

A  testator,  by  his  will,  gaye  to  E.  L^  **  M,  per  year  for  she  and  her  children,  and  after  her 
decease  the  money  smiU  be  paid  to  eadbi  of  them  as  they  attain  the  age  of  one  and  twen^; 
bat  if  either  of  them  die,  to  oe  paid  to  the  snryiTor  ** :  — 

Hdd,  afi&rming  a  decision  of  the  Master  of  the  Bolls,  that  the  beqnest  was  of  a  perpetoal 
annuity. 

The  testator  in  this  cause,  William  Hawkins,  by  his  will,  dated  the 
11th  of  April,  1822,  bequeathed  as  follows :  —  <^  I  appoint  &br.  Thomas 
Baker  and  Mr.  Edward  Wallis,  my  executors,  that  €is  soon  as  possi- 
ble after  my  decease  that  my  freehold  house  known  by '  The  Bed 
lion,'  in  Parliament  Street,  Westminster,  in  the  county  of  Middlesex, 
to  be  let  on  lease  at  the  option  of  my  executors  for  the  space  of 
twenty-one  years,  or  thirty-one,  which  may  be  able  in  proportion  to 
get  the  most  money  for.  In  the  next  place,  I  leave  each  of  them  my 
executors  10^:  and  all  the  money  arising  from  fi;ood-will,  fixtures, 
plate,  china,  glass,  and  all  other  eftects  producing  &om  my  said  free- 
hold, and  after  all  my  just  debts  and  funeral  expenses  are  paid,  then 
my  executors  shall  put  the  money  into  the  funds  to  the  best  advant- 
age for  those  who  I  shall  hereafter  name.  The  first  is  my  daughter 
Mary  Ann  Wiseheart,  I  give  to  her  50/.,  and  to  be  paid  to  her  half- 
yearly  as  long  as  she  lives,  and  her  receipt  only  shaU  be  a  discharge 
to  my  executors ;  and  after  her  dececise  then  that  50 Jl  per  year  shcul 

fo  one  half  to  Elizabeth  Luckhurst,  and  the  other  half  to  Mary  Ann 
tallard,  who  now  resides  with  me  here,  who  I  shall  name  after.  In 
the  next  place,  my  executors  will  give,  as  a  token  of  respect  to  my 
late  wife,  to  L.  Bromley  10  Jl  for  mourning.  In  the  next  place,  I  ^ve  to 
John  Lemon  my  silver  tortoise-shell  snunbox,  but  if  he  should  die  be> 
fore  me,  I  then  give  it  to  Hen^  Steeres.  In  the  next  place,  I  give  to 
Elizabeth  Luckhurst,  of  Na  10,  Brook  Street,  Lambetn,  50£  per  year, 
for  she  and  her  children,  and  after  her  decease  the  money  shall  be  paid 
to  each  of  them  as  they  attain  the  age  of  one  and  twen^,  but  if  either 
of  them  die,  to  be  paid  to  the  survivor.  In  the  next  place,  I  give  all 
my  remaining  property  to  Mary  Ann  Ballard,  whatever  it  might  pro- 
duce, either  from  the  rent  of  the  house,  or  money  in  the  funds,  and 
she  shall  remain  in  the  house  tiD  it  is  let  if  she  thinks  proper,  and 
after  one  year  I  wish  the  house  to  be  sold  to  the  best  bidaer,  and  the 
money  to  be  put  in  the  funds,  and  Mary  Ann  Ballard  to  receive  the 
produce  of  it,  and  the  money  to  be  divided,  after  her  decease,  amongst 
her  four  children  or  any  more  she  may  have  in  my  lifetime,  share  and 
share  alike  as  they  come  to  the  age  of  twenty-one." 

The  suit  was  instituted  for  the  administration  of  the  testator's  estate, 
and  by  a  decree  of  Lord  Brougham,  dated  in  1831,  the  legacies  were 

1 20  Law  J.  Bep.  (n.  s.)  Cfaanc  11 ;  15  Jar.  1068. 
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declared  to  be  well  charged  on  the  freehold  estates  of  the  testator. 
The  three  children  of  the  legatee,  ElizabefJh  Luckharst,  assigned  their 
several  interests  to  Mr.  Scarth,  and  Elizabeth  Luckhurst  having  died, 
the  three  children  and  their  assignee  presented  a  petition  in  the  cause, 
praying  that  it  might  be  declared  that  the  annuity  of  50/.  was  a  per- 
petual annuity,  and  (as  the  produce  of  the  freehold  estates  had  been 
paid  into  court)  that  the  sum  of  1,666/.  13^.  Ad.  consols  might  be 
raised  thereout,  and  be  transferred  to  Mr.  Scarth.  Lord  Langdale 
made  the  order  as  prayed.  The  persons  representing  Mary  Ann  Bal- 
lard and  her  children,  the  residuary  legatees,  appealed. 

Foiled  and  Osborne^  for  the  appeal,  cited  Innes  v.  Mitchell^  6  Ves. 
465 ;  8.  c.  9  Ves.  212 ;  BlewiU  v.  Roberts,  Cr.  &  Ph.  974 ;  s.  c.  10 
Law  J.  Rep.  (n.  s.)  Chanc.  342 ;  Yates  v.  Maddan^  16  Sim.  613 ;  s.  c. 
18  Law  J.  Rep.  (n.  s.)  Chanc.  310 ;  Stokes  v.  Heron,  12  CI.  &  P.  161 ; 
Hedges  v.  Harpur,  9  Beav.  479. 

Roll  and  Sehoyn,  for  the  respondent,  the  assignee  of  the  children  of 
EUzabeth  Luckhurst 

Lloyd  and  Hardy,  for  the  executors. 

Lord  Cranworth,  L.  J.  I  have  no  doubt  whatever  upon  this  will, 
and  therefore  proceed  at  once  to  declare  that  I  am  dearly  of  opinion 
that  the  Master  of  the  Rolls  was  right  Although  an  obscurely- 
worded  will,  the  production  of  an  illiterate  person,  is  always  in  the 
predicament  that  it  may  strike  different  minds  in  different  ways,  yet 
I  think  when  this  will  is  investigated,  the  construction  which  ought  to 
be  put  upon  it  is  tolerably  free  &om  doubt 

The  general  rule  no  aoubt  is,  that  where  an  smnuity  is  given  to  a 
person  by  name,  and  there  is  nothing  more,  that  is  omy  an  annuity 
for-  the  life  of  the  donee.  But,  then,  this  must  be  coupled  with  the 
observation  that  being  a  general  rule  it  must  yield  to  the  force  of  par- 
ticular expressions,  if  any,  to  be  found  in  the  will.  Are  therft  then  any 
such  particular  expressions  to  be  found  in  this  will  ?  On  looking  into 
the  nature  of  the  property,  and  the  manner  in  which  the  testator  deals 
with  it,  I  think  there  are.  I  agree  that  it  is  doubtful  with  respect  to 
the  public-house  being  let  on  lease  whether  ^the  most  money"  men- 
tioned by  the  testator  is  intended  to  apply  to  premium  or  rent.  I 
think,  however,  it  means  the  former: — that  the  house  was  to  be  let 
in  this  manner  for  as  large  a  premium  as  could  be  obtained,  and  then 
sold,  and  the  property  to  be  put  in  the  funds.  Then  comes  an  an- 
nuity to  Mary  Ann  Wiseheart  It  is  to  be  observed  there  is  no  pro- 
vision made  for  her  children,  and  after  her  decease  that  annuity,  or  an 
annuity  of  similar  amount,  is  given,  one  moiety  to  Elizabeth  Luck- 
hurst, and  the  other  moiety  to  Mary  Ann  Ballard  These  two  women 
were  probably  both  cohabiting  with  the  testator ;  at  any  rate  they 
both  had  children,  and  the  tes^tor  afterwards  proceeds  to  make  pro- 
vision for  those  children.  I  say  nothing,  because  no  question  is  now 
raised,  as  to  what  Elizabeth  Luckhurst  and  Mary  Ann  Ballard  take 
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under  this  bequest    I  only  observe  that  the  language  of  tiiis  gift  is 
very  diffCTcnt  from  that  aftSrwaids  employed  in  making  provision  for 

tiieir  fieimilies. 

The  testator,  after  certain  pecuniary  legacies,  then  proceeds  as 

follows: <^  I  give  to  Elizabeth  Luckhurst  oOL  for  she  and  her  three 

cMdren,  and  after  her  decease  the  money  shall  be  paid  to  each  of 
them  as  they  attain  the  age  of  one  and  twenty^  but  if  either  of  them 
die  to  be  paid  to  the  survivor."  The  question  is,  what  does  the  tes- 
tator here  mean  by  "  money  ?"  Does  he  mean  the  capital  represent- 
ing the  annuity,  or  an  annuity  only?  In  my  opinion  he  clearly 
means  the  corpus  fix)m  which  the  annuity  in  question  would  be 
derived.  I  hBise  this  opinion  on  two  grounds :  first,  because  I  think 
that  by  the  word  ^  money"  an  ignorant  person  in  the  testator's  situa- 
tion clearly  means  something  different  firom  the  provision  which  he 
had  before  made.  <<  If  either  of  them  die"  must  mean  die  before  that 
period  at  which  he  is  to  receive  it,  that  is,  before  twenty-one.  This, 
therefore,  is  a  gift  to.tiie  mother  for  her  life,  with  remaincfer  to  the 
children  absolutely,  payable  on  their  attaining  twenty-one.  The 
second  circumstance  on  which  I  rely  is  from  the  terms  of  the  residu- 
ary gift  to  Mary  Aim  Ballard.  ^  I  give  my  remaining  property  to 
Many  Ann  Ballard  whatever  it  might  produce,  either  from  the  rent  of 
the  house,  or  money  in  the  funds,"  and  so  on,  and  the  house  to  be 
sold,  "  and  the  money  to  be  put  in  the  funds,  and  Mary  Ann  Ballard 
to  receive  the  produce  of  it,  and  the  money  to  be  divided  after  her 
decease  amongst  her  four  children,  and  any  more  she  may  have."  It 
is  suggested  that  this  means  that  Mary  Ann  Ballard  is  to  take,  after 
the  decease  of  Elizabeth  Luckhurst  and  her  children,  the  annual  pro- 
duce of  the  property  which  is  given  to  Elizabeth  Luckhurst  and  her 
children,  at  any  rate  during  their  lives.  I  admit  the  words  are  large 
enough  legally  to  bear  this  signification,  but  I  do  not  think  the  testa- 
tor used  them  in  such  a  sense;  for  the  subject  of  this  residuary 
bequest  is  to  be  put  in  the  fonds,  and  Mary  Aim  Ballard  is  to  have 
the  produce  during  her  life,  and  then  at  her  decease  the  ^<  money  "  is 
to  be  divided  among  her  children.  What  <' money"  is  this?  Not 
the  money,  the  annual  interest  of  which  Elizabeth  Luckhurst  and  her 
children  were  to  enjoy,  because  that  was  to  be  enjoyed  by  them,  at 
all  events,  for  their  lives;  and,  therefore,  that  ftmd  would  not  be 
divisible  at  the  time  appointed  for  the  division  in  the  residuary 
bequest,  viz.,  the  decease  of  Mary  Ann  Ballard.  I  think,  therefore, 
that  the  judgment  of  the  Master  of  the  Bolls  was  right 

Knight  Bruce,  L.  J.  The  impression  upon  my  mind  at  the 
opening  was  different  from  that  which  I  afterwards  felt  The  will 
is  open  to  some  unanswerable  observations  inconsistent  with  the 
notion  that  the  children  of  Elizabeth  Luckhurst  take  only  for  life.  In 
my  own  opinion  the  clauses  of  this  will  cannot,  for  the  purposes  of 
construction,  usefully  be  read  in  the  strict  order  in  which  they  occur. 
We  must  look  at  the  entire  system  of  the  will,  and  so  viewing  it  I 
am  satisfied  that  by  the  gift  of  ^  the  money "  to  the  three  children  the 
testator  intended  a  gift  of  the  whole  fund  producing  50/.  per  annum. 
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which  in  this  case  I  suppoae  has  been  lightly  estimated  at  the  sam  of 
1,666^  13«.  4J.  3^  per  cents.  As  the  appellants  are  the  residuary 
legatees,  let  the  costs  come  out  of  the  estate ;  but  so  far  as  they  have 
been  increased,  if  at  all,  by  Mr.  Scaith  being  a  party  to  the  appeal,  or 
of  having  taken  the  assignmenti  we  make  no  cmer. 


LUSHINOTON  «.  BoLDSBO.^ 
Koyember  94»  1851. 

Waste -—  Timber'^  Money  in   Court '^  AccumulatianSi  Eight  to  — * 

Settled  Estates. 


SereffBl  penona  were  eaiided  sacoeiiiTely  to  lilb  eitttes  ia  Msl  ppopertr  limited  is  itriet  eet- 
tlement :  they  became  bankrapt,  and  thttr  assjgnees  cat  down  tuniber  left  fi>r  onMoaeiil 
and  shelter.  TTpon  a  bill  filed  on  behalf  of  H.  iX,  the  then  first  tenant  in  tail  in  existence^ 
who  was  an  infant,  the  assig^nees  were  ordered  to  bring  the  money  into  conrt ;  this,  with 
the  aodunnlations,  amowited  to  M,18S/.  Ss.  lOd,  Two  of  the  tenants  for  lifo  died  without 
issue ;  H.  L.  attained  twenty-one,  and  being  still  the  first  tenant  in  tail,  and  entitled  to  thtt 
first  estate  of  inheritance,  he  presented  a  petition  for  payment  to  him  of  the  fond  and  th« 
■cciimalatlons :  which  were  ordered  to  be  transferred  to  nim 

John  Boldero,  by  his  will,  dated  the  81st  of  December,  1785,  gave 
and  devised  certain  real  estates  for  the  terms  of  1,000  years,  and  sub- 
ject thereto  unto  and  to  the  use  of  his  son,  Charles  Boldero,  and  his 
assigns,  for  life,  without  impeachment  of  waste,  witii  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to  the  use 
of  the  first  and  other  sons  of  the  said  Charles  Boldero  successively  in 
tail  male;  with  remainder  to  the  use  of  his  son,  William  Boldero, 
and  his  assigns,  for  life,  without  impeachment  of  waste;  with  re- 
mainder to  trustees  to  preserve  contingent  remainders ;  with  remain- 
der to  the  use  of  the  first  and  other  sons  of  the  said  William  Boldero 
successively  in  tail  male ;  with  remainder  to  the  use  of  Heniy  Lush- 
ington,  the  eldest  son  of  his  daughter  Hester  Lushington,  for  life, 
without  impeachment  of  waste ;  with  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  said  Henry  Lushington,  successively  in  tail 
male ;  with  remainder  to  Stephen  Liushington,  the  second  son  of  his 
daughter  Hester,  for  life,  without  impeachment  of  waste;  with 
remainder  to  trustees  to  preserve  contingent  remainders ;  vnth  remain- 
der to  the  use  of  the  first  and  other  sons  of  the  said  Stephen  Lush- 
ington successively  in  tail  male ;  with  divers  remainders  over. 

On  the  22d  of  August,  1787,  the  testator,  by  a  codicil  to  his  will, 
directed  the  devisees  to  uses  with  all  convenient  speed  after  his  death, 
for  such  time  and  so  long  €is  Charles  Boldero  should  continue  unmar- 
ried, firom  time  to  time  to  demise  and  lease  the  house  called  Aspeden 
Hall,  with  its  appurtenances,  and  his  park,  called  Aspeden  Park,  and 

1  21  Law  J.  Beo.  (n.  s.)  Chanc  49 ;  16  Jur.  140. 
VOL.  Yin.  23 
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the  lands  which  shonld  happen  to  be  in  his  own  actual  occupation  at 
the  time  of  his  death,  with  the  household  goods,  &c,  at  the  most 
improved  yearly  rent,  for  any  term  not  exceeding  twelve  years,  if  the 
said  Charles  Boldero  should  so  long  live  and  continue  unmairied,  so 
as  among  other  things  no  clause  should  be  contained  in  such  lease 
empowering  such  lessees  to  commit  waste,  and  the  testator  directed 
that  the  rents  should  be  invested  and  accumulated  at  compound 
interest,  and  laid  out  in  the  purchase  of  freehold  or  copyhold  estates, 
and  settled  upon  the  uses  declared  by  his  wilL 

The  testator  died  shortly  after  the  execution  of  the  codicil,  leaving 
John  Boldero  lus  eldest  son  and  heir  at  law,  and  leaving  Charles 
Boldero,  William  Boldero,  and  Henry  Lushmgton  the  tenants  for  life 
of  the  devised  estates. 

The  testator  to  the  day  of  his  death  had  carried  on  the  business  of 
a  banker,  in  Cornhill,  in  partnership  with  Charles  Boldero,  Edward 
Gale  Boldero,  and  Sir  Stephen  Lushin£;ton,  and  subsequently  thereto 
the  business  was  continued  by  the  surviving  partners  and  by  Heniy, 
afterwards  Sir  Henry  Lushington,  who  was  admitted  a  partner  in 
the  house. 

On  the  12th  of  January,  1807,  Sir  Stephen  Lushington  died,  and 
the  remaining  partners  admitted  Henry  Boldero,  the  son  of  Edward 
Gkkle  Boldero,  a  partner. 

On  the  2d  of  January,  1812,  a  commission  of  bankruptcy  was 
issued  against  the  firm.  They  were  found  bankrupts,  ana  Messrs. 
Christopher  Idle,  William  Timson,  and  Joseph  Marryat  were  ap- 
pointed assignees  of  the  estate  and  effects. 

This  suit  was  instituted  on  the  11th  of  March,  1813,  and  it  stated 
tiiat  the  assignees  of  the  bankrupts  had  caused  all  the  timber  and 
timber-like  treies  upon  the  park  and  lands  at  Aspeden  to  be  marked 
for  the  purpose  of  lelling,  with  an  intent  to  sell  the  same  as  part  of 
the  estate  of  Charles  Boldero ;  that  the  plaintiff  was  the  eldest  son  of 
Sir  Henry  Lushington,  and  that  Charles  Boldero  and  William  Bol- 
dero had  not  any  issue,  and  that  he,  therefore,  was  the  first  tenant  in 
tail  in  esse  of  the  devised  estates ;  and  it  prayed  that  the  will  and 
codicil  of  John  Boldero  might  be  established,  and  the  trusts  performed 
in  respect  of  the  devised  real  estates  and  the  disposition  of  the  rents; 
wd  that  the  assignees  might  be  restrained  firom  felling  any  of  the 
timber  and  other  trees  then  standing  upon  the  premises,  and  firom 
selling  the  same. 

The  assignees,  however,  pending  the  proceedings,  felled  the  timber, 
&c.,  and  reqeived  the  produce  of  the  sale. 

On  the  22d  of  March,  1819,  the  Master,  in  pursuance  of  a  reference 
made  to  him  in  1815,  certified  that  all  the  timber  and  other  trees  had 
been  left  for  the  ornament  and  shelter  of  the  house  called  Aspeden 
Hall,  and  the  park,  pleasure-grounds,  and  lands ;  and  that  they,  and 
especially  the  trees  in  the  valley,  overlooked  by  the  drawing-room 
windows  of  the  house,  were  left  by  the  testator  for  ornament  and 
shelter. 

On  the  14th  of  March,  1822,  the  Master,  in  pursuance  of  a  reference 
made  to  him  on  the  26th  of  July,  1819,  certified  that  the  removal  of 
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the  trees  felled  was  not  essential  to  the  purpose  of  ornament  or  shelter 
intended  by  the  devisor ;  and  that  the  timber  and  other  trees  cut  and 
sold  did  not  injture  or  impede  the  growth  of  any  other  trees  adjoining, 
which  were  so  important  to  the  purpose  of  ornament  and  shelter,  that 
the  removal  of  such  timber,  &C9  cut,  was  essential  to  such  purposes 
of  ornament  and  shelter. 

Upon  these  reports,  the  assignees,  in  pursuance  of  several  orders, 
paid  into  court  the  sum  of  6379^  4«.,  the  amount  for  which  the  tim- 
ber had  been  sold,  to  the  credit  of  the  cause,  to  an  account  entitled 
^  The  account  of  timber  felled  by  the  assignees  of  the  estate  of  Messrs. 
Boldero,  Lushington  &  Co.,  bankrupts."  They  also  subsequently  paid 
into  court  to  the  like  account  the  sum  of  2283^  19^.  8d^  which  was 
found  due  for  interest  upon  that  sum*  Both  these  sums  were  laid 
out,  and  had  ever  since  accumulated,  and  now  amounted  to  the  sum 
of  26,133/.  2s.  10(L 

William  Boldero  died  many  years  since  without  having  been  mar- 
ried, and  Charles  Boldero,  though  married,  died  on  the  10th  of  Sep« 
tember,  1851,  without  issue.  Sir  Henry  Lushington  was  still  living, 
and  the  plaintiff,  Henry  Lushington,  having  attained  twenty-one,  as 
being  the  person  who  at  the  time  of  the  severance  of  the  timber  bad 
and  still  had  the  first  estate  of  inheritance  in  the  estates,  now  asked 
that  he  might  be  declared  entitled  to  the  26,133/.  2s»  lOd.  consols,  and 
that  the  fund  might  be  transferred  to  him. 

Llopd  and  TVipp^  for  the  petitioner.  The  timber  improperly  felled 
was  ornamental  timber.  Had  Charles  Boldero  cut  the  timber,  be 
could  not  have  taken  advantage  of  hii|  own  wrong.  The  money 
was  retained  in  court  only  on  account  of  the  infancy  of  the  party 
entitled  to  the  first-vested  estate  of  inheritance;  the  property  in 
the  timber  however  vested  at  the  time,  and  Sir  Henry  Lushington 
would  have  been  excluded  firom  taking  it ;  but  the  case  became  much 
stronger  as  the  same  assignees  were  appointed  for  all  the  tenants  for 
life,  and  the  cutting  the  timber  related  to  the  whole  of  their  interest 
Letois  Bowles^  case,  11  Coke,  79,  7th  Resolution ;  Whitfield  v.  BewUj 
2  P.  Wms.  240;  Bewick  v.  Whitfield^  3  P.  Wms.  267;  Dare  v.  £bfh 
Mns^  2  Coxe,  110 ;  Williams  v.  The  Duke  of  Bolton,  1  Ibid.  72 ;  Fbto- 
lett  V.  The  Duchess  of  BoUon,  3  Yes.  374 ;  Delapole  v.  Delapole,  17 
Tbid.  150.  Cases  have  arisen  where  timber  had  been  cut  on  account 
of  decay,  and  where  it  had  been  cut  by  order  of  the  court  or  by  trus- 
tees, and  also  by  the  wrongful  act  of  the  tenant  for  life,  but  the  precise 
point  does  not  seem  to  have  been  decided.  Lushington  v.  Boldero,  6 
Madd.  149.  K  the  assignees  had  been  entitled  to  any  portion  of  the 
money,  they  would  have  applied  for  it  Lee  v.  Alston,  1  Yes.  jun.  82 ; 
8.  c.  3  Bro.  C.  C.  37 ;  Waido  v.  Waldo,  7  Sim.  261 ;  12  Sim.  107 ;  s.  0. 
10  Law  J.  Rep.  (n.  s.)  Chanc.  312 ;  Wickham  v.  Wickham,  19  Ves. 
419 ;  8.  c.  O.  Coop.  288 ;  PhiUips  v.  Ba/rUnv,  14  Sim.  263 ;  s.  c.  14 
Law  J.  Rep.  (n.  s.)  Chanc.  35 ;  TuM  v.  TuUU,  Amb.  370 ;  s.  c.  Dick. 
822 ;  Garth  v.  Cotton,  3  Atk.  751 ;  s.  c.  1  Yes.  sen.  524,  546,  555 ; 
Tooker  v.  Annesky,  5  Sim.  235. 
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R,  Palmer  and  Galdsmidj  for  the  assigaeefl.  Whenever  any 
infraction  of  a  settlement  takes  place,  equity  oontents  itself  by  le* 
storing  what  has  been  impropcdy  taken  from  its  protection,  and 
again  bringing  it  within  the  limits  laid  down  by  the  settlor.  3%e 
Dtdce  of  Leeds  v.  Lord  Amherst^  13  Sim.  469 ;  14  Sim.  357 ;  s.  c. 
14  Law  J.  Rep.  (n.  s.)  Chanc  73 ;  Mldmay  v.  MUdma§f,  4  Bro.  C.  C 
76.  K  the  tenant  for  life  was  not  entitled  to  the  money  which  arose 
from  the  sale  of  the  timber,  it  must  then  form  a  part  of  the  settled 
estates,  and  the  interests  and  accnmulations  would  belong  to  the  ten- 
ant for  life  for  the  time  being,  as  a  part  of  the  income  arising  from  the 
settled  property.  It  was  similar  to  the  case  of  a  tenant  for  life  who 
had  committed  a  breach  of  trast  by  a  misapplication  of  the  trust 
funds ;  the  court  would  order  it  to  be  restored,  but  when  restored,  he 
would  not  be  deprived  of  his  life  estate.  It  was  admitted  that  the 
assignees  of  Sir  Henry  Lushington  were  entitled  to  the  income,  but  it 
was  insisted  that  they  had  forfeited  their  right  to  the  income  of  this 
fund,  but  that  was  to  inflict  upon  him  a  wrong  done  by  parties  acting 
as  the  assignees  of  Charles  Boldero ;  that,  however,  would  operate 
unjustly ;  it  would  be  to  enter  into  the  question  of  penalties,  which 
this  court  has  no  power  to  enter  into. 

The  Master  of  the  Rolls.  In  deciding  this  case  I  shall  consider 
what  would  have  been  the  .effect  if  Charles  Boldero  had  himself  done 
this  act.  Here  was  a  tenant  for  life,  without  impeachment  of  waste, 
who  cut  ornamental  timber;  the  court  compelled  him  to  pay  the 
amount  for  which  the  timber  was  sold  into  court;  and,  omitting  all 
questions  respecting  intenqediate  life  estates,  the  question  now  is, 
whether  he  or  the  reversioner  was  entitled  to  the  income  of  that  fund 
The  equitable  doctrine  which  applies  to  this  and  other  cases  is,  that 
no  person  shall  obtain  any  advantage  by  his  own  wrong.  It  is  mani- 
fest that  the  tenant  for  life  may  obtain  very  considerable  advantage 
from  his  own  wrong,  if  he  were  to  cut  down  timber  and  obtain  the 
interest  of  the  fund  and  thereby  increase  his  income  for  life,  which 
would  not  be  the  case  if  the  timber  were  not  cut.  It  has  been  ob- 
served that  in  the  reported  cases  it  applies  to  the  corpus  of  the  fund ; 
but  that  I  think  ought  not  to  vary  my  judgment,  because  it  depends 
upon  an  equitable  and  just  principle.  It  says  no  man  shall  obtain  a 
benefit  by  his  own  wrongful  act,  but  he  would  obtain  a  benefit  if  be 
obtained  the  interest  of  the  fund ;  and  the  cases  Which  lay  down  tbe 
principle  as  having  relation  only  to  the  corpus  are  equally  applicable 
to  any  species  of  interest  to  be  derived  by  reason  of  his  own  wilful 
act.  It  is  then  said,  that  this  is  a  case  in  which  the  court  does  not 
act  in  the  way  of  penalty,  but  only  by  way  of  restitution,  and  that  it 
would  be  a  penalty  upon  tbe  tenant  for  life,  inasmuch  as  he  has  the 
advantage  of  the  shade  and  mast  of  the  timber,  and  which,  if  it  had 
not  been  cut,  he  would  have  still  enjoyed.  The  court  deprives  him 
of  that,  or  rather  he  deprives  himself  of  it,  and  the  court  deprives  him 
of  any  substitution  or  remuneration  for  it.  It  is  his  own  act.  It  is 
also  material  to  bear  in  mind,  that  if  the  timber  had  not  been  cut  it 
would  have  increased  in  value  for  the  reversioner,  but  that  has  been 
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made  impossible  by  the  tenant  for  life  having  cut  it  If,  therefore,  it 
was  totally  impossible  for  the  court  to  ascertain  what  portion  of  the 
interest  ought  to  be  applied  to  the  timber  during  the  time  when  the 
reversion  will  fall  into  existence,  and  that  portion  which  ought  to  be 
applied  to  the  mast  and  shade  of  the  trees  which  have  been  cut 
down,  it  is  the  tenant  for  life  who  has  himself  put  the  court  into 
that  situation  and  makes  it  incapable  of  arriving  at  such  a  conclu* 
sion.  It  is  not  a  case  in  which  the  court  speaks  of  the  restitution  of 
a  fund.  The  case  put,  by  way  of  analogy,  of  a  tenant  for  life  selling 
'out  the  fund,  and  being  compeOed  to  restore  it,  is  not  here  applicable, 
because  the  tenant  for  life  cannot  restore  the  subject-matter. 

There  may  be  a  great  number  of  cases  in  which  the  timber  would 
become  of  great  value  when  the  reversion  fell  in,  and  it  is  impossible 
for  tiie  court  to  ascertain  what  portion  of  that  would  have  been  ap* 
plied  towards  the  reversioner  if  the  wrongful  act  had  not  been  com* 
mitted.  And  then  undoubtedly  this  takes  place,  that  if  the  tenant  for 
life  has  not  committed  or  joined  in  any  wrongful  act,  and  has  had  no* 
thing  at  all  to  do  with  it,  yet  he  does  indirectly  gain  an  advantage, 
but  it  is  not  by  reason  of  any  act  of  his.  So  if  by  the  act  of  God  a 
large  quantity  of  timber  is  destroyed  by  a  storm,  upon  an  estate,  that 
would  be  laid  out  in  the  purchase  of  stock,  and  the  interest  of  the 
fund  would  be  paid  to  the  successive  tenants  for  life.  So,  upon  the 
same  principle,  when  there  is  a  decay  in  timber.  There  the  court 
cuts  it  down,  having  ascertained  that  it  is  for  the  benefit  of  all  par^ 
ties :  the  timber  continuing  cannot  benefit  the  reversioner  in  any  re* 
spect  whatever;  and  having  ascertained  the  fiact,  the  court  orders  the 
interest  of  the  fund  to  be  paid  to  the  tenants  for  life  in  succession. 

When,  however,  the  tenant  for  life  has  committed  the  vnrongful  act 
which  produces  the  fund,  the  court  in  that  case  will  not  allow  him  to 
gain  any  benefit  from  it ;  but  the  reversioner  would  take  the  benefit 
in  that  case  arising  from  an  accretion  of  the  fund  instead  of  an  accre- 
tion of  the  timber.  Can  I  look  at  this  in  any  different  point  of  view 
if  assignees  had  done  it  ?  The  assignees  stand  for  these  purposes 
exactly  in  the  same  place  as  the  tenants  for  life ;  they  are  bound  by 
the  same  equities,  and  are  exactly  in  the  same  position  and  the  same 
observations  apply,  nor  am  I  able  to  separate  the  cases,  or  to  distin- 
guish between  the  cases  of  Sir  Henry  Lushington  and  Charles  Bol- 
dero. Because,  if  the  two  tensmts  for  life  had  concurred  together, 
and  had  between  themselves  agreed  that  the  one  in  possession  should 
cut  the  timber,  and  that  they  should  divide  the  produce  in  certain 
proportions,  the  court  would  have  prevented  either  of  the  tenants  for 
life  from  gaining  any  benefit  firom  the  wrongful  act  which  they  con- 
curred in  performing.  Here,  they  are  the  assignees  of  both ;  and  I 
am  not  able  to  find  any  principle  which  says^  that  the  assignees  must 
not  stand  exactly  in  the  same  situation  as  the  tenants  for  life  would 
stand,  or  be  bound  by  exactly  the  same  equities.  If  the  tenants  for 
life  had  succeeded  in  the  matter,  it  might  have  happened  that  Charles 
Boldero  might  have  died  immediately  afterwards,  and  that  a  very 
long  estate  for  life  of  Sir  Henry  Lushington  might  have  accrued,  and 
the  whole  of  the  proceeds  of  tlnit  estate  might  have  been  applied  in 
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Eayment  of  the  joint  creditors.  That  would  have  been  a  great  bene- 
t  to  the  creditors  of  the  tenant  for  life,  or,  in  other  words,  the  tenant 
for  life  would  have  been  in  exactly  the  same  position  as  if  the  wrong- 
ful act  had  been  committed  by  himself  alone,  and  he  alone  had  been 
the  person  who  had  been  living  during  the  whole  period  of  time.  I 
cannot  separate  the  characters  of  the  two  assignees ;  they  are  assign- 
ees for  the  joint  creditors  of  the  joint  estate,  and  I  consider  that  I 
must  treat  the  case  exactly  in  the  same  point  of  view  as  if  the  two 
tenants  for  life,  though  one  was  not  in  possession,  had  concurred  in 
the  wrongful  act  of  cutting  the  timber.  It  was  suggested,  during  the 
hearing,  that  I  should  suppose  that  the  commission  had  been  super- 
seded, and  I  was  asked  whether  the  tenant  for  life.  Sir  Henry  Lush- 
ington,  who  is  perfectly  innocent  in  the  matter,  was  to  be  prejudiced 
by  reason  that  the  assignees  had  committed  this  wrongful  act  It 
would  be  hard  if  it  were  to  be  so,  but  I  do  not  consider  that  question 
at  present,  because  it  does  not  occur  before  me.  But  if  the  question 
did  arise,  it  is  manifest  that  it  would  apply  just  as  much  to  the  case 
of  ]Vb.  Charles  Boldero's  estate,  as  to  that  of  Sir  Henry  Lushine^toui 
nor  can  I  find  any  thing  whatever  in  the  fiduciary  character  of  the 
assignees,  who  stand,  as  far  as  the  tenants  for  me  are  concerned  in 
matters  of  this  description,  exactly  in  the  same  position  as  the 
tenants  for  life ;  nor  can  I  find  any  thing  in  the  fiduciary  relation 
whatever  to  prevent  their  bein^  liable  exactly  in  the  same  manner  as 
the  tenants  lor  life  were.  This  is  a  wron^ul  act  which  they  have 
done.  They  cannot,  nor  can  the  persons  for  whom  they  are  trus- 
tees, gain  any  advantage  by  reason  of  their  wrongful  act;  I  am  of 
opinion,  therefore,  that  I  must  make  an  order  upon  the  petition, 
according  to  the  prayer. 


Burgess  t^.  Sturgis.^ 

I>eoember  6, 1851* 

Ctaim — Foreclosure  —  Parties  —  Mortgagees. 

Upon  a  daim  by  an  equitable  mortgagee  against  a  mortgagor,  asking  for  a  sale,  and  also  that 
the  seyeial  other  mortgagees  mi^t  be  sommoned  before  Uie  Master,  or  that  a  decree  mig^t 
be  mid0  to  asoertain  what  mortgages  there  were,  and  their  priorities,  the  conrt  refused  tha 
order. 

This  was  a  claim  by  an  equitable  mortgagee  of  real  estates 
against  the  official  assignee  of  the  mortgage]^  alone,  to  obtain  a  sale 
of  the  estate  and  payment  of  the  money  due.  It  was  admitted  that 
there  were  subsequent  mortgagees. 

^  21  Law  J.  Rep.  (k.  8.)  Chanc.  58. 
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Horsey  asked  for  the  nsual  decree,  and  for  a  direction  to  the 
Master  to  summon  all  the  mortgagees  —  18/A  Order  of  Uie  22nd  of 
Aprils  1850, 19  Law  J.  Rep.  (n.  b.)  Chanc.  3 ;  and  contended  that  If 
this  order  was  not  made,  the  court  would  make  a  decree,  directing 
the  Master  to  inquire  what  incumbrances  there  were  and  tiieir  priori- 
ties, as  the  8th  order  of  the  22nd  of  April,  1850,  provided,  and  that  the 
only  person  to  be  named  in  the  writ  of  summons  as  defendant  to  the 
suit  in  the  first  instance  was  the  person  against  whom  direct  relief 
was  claimed* 

The  Master  of  the  Rolls.  The  relief  asked  is  direct  against  all 
the  mortgagees.  Were  I  to  make  the  decree,  it  might  affect  several 
absent  parties.  I  think,  therefore,  that  I  cannot  in  the  presence 
of  one  defendant  alone  make  any  such  order.  The  claim  may  be 
amended 


Price  v.  Price.^ 

NoYember25;  December  2, 1851. 

Deed —  Voluniary  Conveyance  —  Oift  —  Baron  and  Feme  —  Con* 

struciive  Trttst, 

Q.  P.  executed  a  docament  which  was  attested  by  two  witnesses,  giving  and  granting  to  E. 
P.  his  wife  a  frediold  house  in  which  they  resided.  6.  P.  afterwards  died,  without  having 
made  any  will,  and  his  heiress-at-law  brought  an  action  of  ejectment  to  recover  the  posses- 
sion of  the  house  and  premises  from  £.  P.  and  obtained  a  verdict;  upon  which  £.  r.  filed 
this  bilL    Upon  a  motion  to  dissolve  an  injunction  which  had  been  obtained :  — 

Mdd,  that  the  gift  was  incomplete ;  that  the  relationship  of  trustee  and  cestui  ^  tnut  was  not 
created ;  that  this  court  would  not  assist  either  party,  but  leave  them  as  it  found  them ; 
and  that  tiie  injunction  must  be  dissolved. 

Qeoroe  Price,  being  seized  of  a  messuage^  in  which  he  and  his 
wife  resided,  duly  executed  the  following  instrument:  —  "July  8, 
1849.  —  I  hereby  certify,  that  I,  George  Price,  collier,  of  Whitecroft, 
in  the  township  of  West  Dean  and  county  of  Gloucester,  for  and  in 
consideration  of  the  goodwill  which  I  bear  towards 'my  wife  Esther 
Price,  also  of  the  same  place,  have  given  and  granted,  and  do  hereby 
freely  give  and  grant  to  the  said  Esther  Price,  in  the  presence  of  my 
uncle  Samuel  IMce,  of  the  same  place,  all  my  land,  house,  and  chat- 
tels ;  and  I  hereby  again  declare  that  I,  George  Price,  have  absolute- 
ly, and  of  my  own  accord,  given  and  granted  the  same  without  any 
manner  of  condition  to  the  aforesaid  Esther  Price,  and  it  is  her  sole 
and  absolute  property  henceforth  and  forever.  In  witness  whereof  I 
have  this  8th  day  of  July,  1849,  set  my  hand  and  seal."  To  this  docu- 
ment.'^^ie^[ge  Price  set  his  mark  in  iiie  presence  of  William  Tanner 
and  ^      ^^^"^e. 


1 21  Law  J.  Bep.  (k.  s.)  Chanc.  59. 
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The  document  was  delivered  to  William  Tanner,  who  was  re- 
quested to  take  charge  of  the  same  for  Esther  Price. 

On  the  20th  of  April,  1850,  George  Price  died,  without  having  nftide 
any  will,  leaving  his  wife,  the  plaintiff,  and  Emma  Price,  the  only 
child  of  his  elder  brother,  his  heiress-at-law. 

Esther  Price  continued  to  hold  the  hereditaments  under  the  deed* 
poll,  and  the  defendant  Emma  Price,  by  her  mother  as  guardiani 
brought  an  action  of  ejectment  to  recover  possession  of  the  premises, 
and  obtained  a  verdict  Esther  Price  then  filed  this  bill,  praying  that 
Emma  Price  might  be  declared  a  trustee  of  the  legal  estate  for  the 
plaintiff,  her  heirs  and  assigns,  and  asking  that  she  might  convey  the 
same  to  the  plaintiff,  and  deliver  up  the  deeds  in  her  possession.  It 
also  asked  for  an  injunction  to  restrain  all  proceedings  at  law. 

To  this  bill  the  defendant  put  in  an  answer,  and  moved  to  dissolve 
the  injunction  which  had  been  obtained. 

Eddis^  in  support  of  the  motion.  —  The  defendant,  instead  of  pu^ 
ting  in  an  answer,  should  have  demurred  to  the  bill.  Had  that  been 
done,  the  defendant  could  have  obtained  a  decision  upon  the  equit- 
able right  The  testator's  husband  by  executing  the  deed  converted 
himself  into  a  trustee :  he  had  contemplated  a  permanent  provision 
for  his  wife,  and  that  was  a  duty  which  this  court  would  execute ; 
Walter  v.  Hodge^  2  Swanst  102. 

Sandys^  contra.  The  testator's  widow  was  a  mere  volunteer,  and 
had  no  claim  to  be  put  in  a  better  situation  than  a  stranger.  The 
deed  contemplated  a  gift,  which  was  imperfect,  and  had  no  legal 
operation.  Effect  has  been  given  to  imperfect  documents  in  favor  of 
a  wife  and  children ;  but  the  policy  of  the  law  will  not  allow  a  man 
to  deprive  himself  of  every  thing  in  favor  of  his  wife,  or  by  that  means 
he  might  defeat  the  claims  of  creditors ;  the  wife,  therefore,  was  a 
volunteer,  and  could  have  no  claim  under  an  imperfect  deed  against 
her  husband  or  against  the  right  of  the  heiress-at-Iaw. 

Eddis^  in  reply. 

December  2.  The  Master  of  the  Rolls.  It  is  not  disputed  that 
the  deed  is  whoUy  inoperative  at  law,  but  the  plaintiff  contends  that 
this  deed  converted  the  husband  into  a  trustee  lor  the  separate  use  of 
his  wife,  and  that  the  heiress-at-law  upon  his  death  became  also  in 
like  manner  a  trustee  for  the  wife.  On  the  hearing  of  the  case  I  en- 
tertained a  strong  opinion  that  the  deed  in  question  created  no  trust 
which  the  court  could  enforce,  and  that  the  heiress-at-law  was  not 
converted  into  a  trustee  for  the  wife,  but  as  no  cases  were  cited,  I  de- 
ferred my  judgment  to  look  at  the  authorities.  This  has  confirmed 
me  in  my  view. 

The  questions  are  two :  first,  whether  the  gift  would  have  been 
valid  if  it  was  between  two  strangers ;  and,  secondly,  whether  its 
being  between  husband  and  wife  made  any  difference.  Between 
strangers  this  deed  would  have  been  inoperative  in  equity  as  Well  as 
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in  law ;  I  entertain  no  doubt  on  that  point  On  the  other  hand,  if 
this  deed  is  a  gift,  this  conrt  will  not  convert  a  gift  into  a  trust  If  I 
were  to  decide  that  this  deed  would  be  good  as  between  stran^rs,  I 
should  in  truth,  be  deciding  that  if  a  man  executes  a  deed,  simply  de- 
claring, "  I  thereby  give  and  grant  all  ray  estate  to  another,"  and  no- 
thing more  takes  place,  this  court  would  compel  the  delivery  of  the 
estate.    This  would  be  contrary  to  every  authority. 

The  next  question  is,  was  this  a  transaction  between  husband  and 
wife  which  the  court  would  cany  out?  A  deed  was  executed  for  the 
benefit  of  the  wife,  it  was  intended  to  be  for  her  separate  use :  do 
these  circumstances  give  the  transaction  a  different  character  from  that 
which  it  would  have  had,  if  it  had  been  one  between  strangers? 
Was  there  a  trust  created  ?  In  other  words,  could  the  wife,  during 
the  life  of  her  husband,  have  maintained  a  bill  in  this  court,  by  her 
next  friend,  against  her  husband,  for  the  rents  for  her  separate  use  ? 
I  am  of  opinion  that  no  such  suit  could  have  been  maintained.  In 
Ex  parte  jOubost^  18  Ves.  140, 149,  Lord  Eldon  said,  ^  It  is  dear  that 
this  court  will  not  assist  a  volunteer ;  yet,  if  the  act  is  completed, 
though  voluntary,  the  court  will  act  upon  it  It  has  been  decided, 
that  upon  an  agreement  to  transfer  stock  this  court  will  not  interpose ; 
but  if  the  party  had  declared  himself  to  be  the  trustee  of  that  stock, 
it  becomes  the  property  of  the  cestui  que  trust  without  more,  and  the 
court  will  act  upon  it,"  but  that  would  not  be  the  case  where  a  gift 
was  intended.  The  obligee  of  a  bond  five  days  before  her  death,  by 
a  memorandum  indorsed  upon  the  bond,  purporting  to  be  an  assign- 
ment without  consideration  to  a  person  to  whom  the  bond  was  at  the 
same  time  delivered,  was  held  to  be  an  incomplete  gift,  and,  as  it  was 
without  consideration,  that  the  court  could  not  give  it  effect  Ed- 
wards V.  Jones^  1  Myl.  &  Cr.  226 ;  s.  o.  d  Law  J,  Rep.  (n.  s.)  Chanc. 
194 ;  Meek  v.  KeitleweU^  1  Hare,  464 ;  s.  c.  11  Law  J.  Rep.  (n.  s.) 
Chanc.  293 ;  1  Ph.  342 ;  13  Law  J.  Rep.  (n.  s.)  Chanc.  28.  In  this 
case  there  was  no  declaration  of  trust;  it  was  either  a  gift,  or  it  was 
inoperative,  and  the  rule  of  this  court  was,  that  it  would  not  aid  a 
volunteer  to  carry  an  imperfect  gift  into  effect  Cohnan  v.  Sarel^  3 
Bro.  C.  C.  12 ;  s.  c.  1  Ves.  jun.  50 ;  Sloan  v.  Cad(^an^  3  Sugd.  Vend. 
&  Pur.,  App.  66 ;  Holloway  v.  HeadingUm^  8  Sim.  324 ;  s.  c.  6  Law  J. 
Rep.  (n.  s.)  Chanc  199;  and  Jefferys  v.  Jefferys^  Cr.  &  Ph.  138.  I 
am,  therefore,  of  opinion  that  the  relation  of  trustee  and  cestui  que 
trust  was  not  created  in  this  case ;  that  the  whole  was  an  imperfect 
gift,  and  that  the  transaction  was  one,  in  which  equity  will  not  inter- 
fere to  assist  either  party,  but  will  leave  them  as  it  found  them,  and 
that  consequentiy  this  injunction  must  be  dissolved. 
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Baxter  v.  Losh.^ 

December  11,  1851.* 

Legacy — Lapse — Residuary  Estate — Joint  Bequest — Survivorship 

—  Implication. 

A  testatrix  gaye  her  residnarr  estate,  Bitter  the  death  of  three  persons,  upon  tmst  to  pajr  and 
assign  it  equally  betvreen  G.  B.  and  £.  B^  their  execAtocs,  admixiistrators,  and  assigns ; 
bnt  if  neither  or  them  should  be  liying  at  the  death  of  the  snryiyor  of  the  tenants  for  life, 
she  gaye  the  same  to  F.  H.  6.  B.  dl^  in  the  lifetime  of  the  testatrix,  bnt  £.  B.  snrriyed 
the  tenants  for  life : — 

Hdd^  that  the  gift  lapsed  as  to  a  moiety  of  the  residoaij  estate;  that  no  joint  estate  was 
created  between  6.  B.  and  B.  B. ;  that  no  right  by  snnriyorship  arose  bj  implication ;  that 
the  eyent  had  not  happened  upon  which  the  an  oyer  was  to  take  effect;  and  diat  one 
moietj  of  the  rcsiduarjr  estate  was  undisposed  of  and  belonged  to  the  next  of  kin  of  tfaa 
testatrix,  and  that  the  costs  must  be  paid  out  of  her  estate. 

This  was  a  special  case  under  the  13  and  14  Vict,  c  35. 

Sweetenham  Waters,  by  her  will,  dated  in  1818,  gave  her  residuary 
personal  estate  in  trust  for  three  persons  for  life,  with  survivorship, 
and  after  the  decease  of  the  survivor  upon  trusts,  which  were  expressed 
as  follows:—**  Upon  trust  to  pay,  assign,  or  transfer  the  whole  of  the 
said  stocks,  funds,  government  securities,  and  all  interest  due  thereon, 
unto  and  to  the  use  of  and  equally  between  George  Baxter  and  Eliza 
Baxter,  children  of  my  sister  Ann  Baxter,  their  executors,  adminis- 
trators, and  assigns,  absolutely  forever ;  but  in  case  it  shall  happen 
that  the  said  George  Baxter  and  Eliza  Baxter  shall  neither  of  them 
be  living  at  the  time  of  the  death  of  the  survivor  of  the  said  [three 
tenants  for  life]  then  I  give  and  bequeathe  the  same  to  Francis 
Hutchinson,  of  Newcastle,  if  he  shall  be  then  living.'' 

George  Baxter  died  in  1821,  in  the  lifetime  of  the  testatrix. 

The  testatrix  died  in  1822. 

The  three  tenants  for  life  having  died,  the  questions  were,  first, 
whether  Eliza  Baxter,  the  plaintiff,  by  the  event  which  had  happened, 
was  absolutely  entitled  under  the  tenor  of  the  will  to  the  whole  bene- 
ficial interest  in  the  residuary  personal  estate;  and  if  she  was  not 
so  entitled,  secondly,  were  the  defendants,  Jemima  Porteous  and  Su- 
san Hussey  Elizabeth  Davidson,  as  legal  personal  representatives  of 
the  next  of  kin  of  the  testatrix  Sweetenham  Waters,  entitled  to  have 
one  equal  fourth  part  of  the  same  stock  transferred  into  each  of  their 
names. 

Stratton^  for  the  plaintiff.  The  questions  for  consideration  under 
this  will  are,  whether  Eliza  Baxter,  having  survived  her  brother 
George,  is  entitled  to  the  whole  of  the  residuary  estate ;  and  if  not, 
whether  one  moietv  does  not  belong  to  the  legal  personal  representa- 
tives of  the  next  of  kin  of  the  testatrix.  As  to  one  moiety,  there  is 
little  or  no  difficulty ;  but  as  to  the  other,  it  is  submitted,  that  the 
legatees  became  entitled,  under  a  joint-tenancy ;  or  otherwise  by  a 

A  21  Law  J.  Bep.  (k.  s.)  Chanc.  55. 
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necessary  implication,  as  by  the  limitation  over,  the  testatrix  contem* 
plated  a  survivorship  between  George  and  Eliza  Baxter,  which  was 
equivalent  to  creating  a  joint  tenancy,  especially  as  the  gift  over  to 
Francis  Hutchinson  was  in  the  event  of  both  being  dead  at  the  death 
of  the  last  tenant  for  life.  Armstrong  v.  Eldridge^  3  Bro.  C.  C.  215 ; 
ScM  ▼.  Bai^enum,  2  P.  Wms.  68;  MackeU  v.  Winter,  3  Yes.  236, 
536;  Beauman  v.  Stocky  2  Ball  &  B.  406;  Townley  v.  BoUon,  1  MyL 
&  K.  148 ;  s.  c.  2  Law  J.  Sep.  (n.  s.)  Chanc.  25 ;  Davies  v.  Bopkinsj 
2  Beav.  276. 

Toller  J  for  the  defendants,  was  not  heard* 

The  Mastbr  of  thb  Bolls.  The  court  can  only  put  a  constrao 
tion  upon  the  words  of  the  will;  it  cannot  make  a  win  for  the  testa- 
trix, or  take  into  consideration  whether  she  would  have  deemed  it 
prudent  to  make  such  a  disposition  of  her  property,  had  she  foreseen 
the  events  that  have  taken  place.  She  gave  her  residuary  personal 
estate  to  three  persons,  and  the  survivor  for  Ufe.  She  proceeds,  ^  and 
from  and  after  their  decease  the  stock  shall  be  paid  ana  transferred  to 
George  Baxter  and  Eliza  Baxter,  absolutely,"  with  a  limitation  over 
in  case  of  their  deaths  before  that  of  the  survivor  of  the  tenants  for 
life.  George  Baxter  died  before  the  testatrix;  his  share,  thereforei 
lapsed,  and  remained  undisposed  of.  The  bequest  was  to  the  two  as 
tenants  in  common ;  cases,  however,  have  been  referred  to,  in  whichi 
notwithstanding  words  creating  a  tenancy  in  common,  a  joint-tenan* 
cy,  or  what  was  equivalent  to  a  joint-tenancy,  was  considered  to  have 
arisen.  A  tenancy  in  common  may  be  created  between  two  persons, 
and  words  may  be  added  declaring  that  on  the  death  of  one,  his 
interest  should  pass  to  the  other.  That  would,  in  some  respects,  be 
similar  to  a  joint-tenancy,  but  I  know  of  no  case  in  which  the  words 
'^equally  between"  have  created  any  thing  else  than  a  tenancy  in 
common ;  and  that  was  the  interest  which  these  parties  would  have 
taken ;  but  as  one  of  them  died  in  the  lifetime  of  the  testatrix,  that 
share  had  lapsed,  and  being  a  moiety  of  a  residuary  estate,  it  did 
not  fall  into  the  residuary  estate,  but  was  undisposed  of,  and  passed 
to  the  next  of  kin  of  the  testatrix.  But  the  will  contained  a  gilt  over 
to  Francis  Hutchinson  in  the  event  of  the  death  of  George  Baxter 
and  Eliza  Baxter,  in  the  lifetime  of  the  tenants  for  life.  If  any  was 
wanted,  Scott  v.  Bargeman  was  a  direct  authority  to  show  that  a  gift 
over  could  not  take  effect  unless  the  event  upon  which  the  property 
was  to  go  over  happened.  There  a  man,  having  a  wife  and  three 
daughters,  bequeathed  900/L  to  the  three  daughters  equally,  payable  at 
then  respective  ages  of  twenty-one,  or  marriage,  and  if  sdl  should  die 
before  their  legacies  became  payable,  then  the  whole  was  to  go  to  the 
mother.  Two  of  the  daughters  died  before  their  shares  became  due, 
and  the  surviving  daughter  was  held  entitied  to  the  whole.  In  this 
case  the  event,  on  which  the  gift  was  to  take  effect,  has  not  hap* 
pened ;  neither  are  there  any  words  by  which  Eliza  Baxter  can  be 
considered  as  taking  by  implication.  There  are  cases  upon  the  sub- 
ject, but  no  general  rule  has  proceeded  from  them ;  every  case  must, 
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therefore,  depend  upon  the  whole  of  the  words  used  taken  together; 
and  in  this  case  I  consider  that  Eliza  Baxter  is  entitled  to  one 
moiety  of  the  fund,  and  that  the  next  of  kin  of  the  testatrix  aie 
entitled  to  the  other.    The  costs  must  be  paid  oat  of  the  estate. 


CASES 


IN 


B  ANKRUP  TCT, 


BEFOBE    THE 
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DURING  THE  YEAR  1861. 


Li  re  HoLTHousE.^ 

NoTember  5, 10,  and  12, 1851. 

Bankrupt  Law  Consolidation  Act^  1849 — Certificate -^  Appeal — 

Notice  of  OpposUiofL 

A  bankrupt  was  refused  his  certificate  by  the  Commissioner,  for  an  offence  not  enumerated 
in  the  256th  section  of  the  statute  12  &  13  Vict  c.  106,  namely,  for  systematically  buying 
goods  at  a  small  price  and  short  credit,  and  immediately  sellmg  the  same  at  still  lower 
prices.  He  was  also  refused  any  protection  except  pendmg  an  appeid.  On  an  appeal  the 
court  refused  to  grant  any  certificate,  but  made  an  order,  by  consent  of  the  assignees,  gir- 
ing  protection  for  the  person  of  the  bankrupt,  but  leaving  ms  property  liable. 

A  creditor  who  had  not  given  three  days'  notice  of  opposition  nnder  the  198th  section,  and 
who  was,  therefore,  refused  a  hearing,  was  not  allowed  to  appear  before  the  appeal  court 
to  dischaige  the  above  order  of  the  Ck^nmussioner. 

The  petition  in  this  case  was  presented  by  the  bankrupt,  praying 
the  grant  of  his  certificate.  The  facts  were  not  disputed,  and  were 
these :  —  The  debts  amounted  to  10,(K)0t,  the  property  sold  by  auction 
realized  1,357/.  On  the  application,  by  the  bankrupt,  for  his  certificate, 
he  was  opposed  by  the  assignees,  on  the  ground  that  he  had  system- 
atically bought  goods  at  low  prices  and  on  short  credit,  and  imme- 
diately sold  them  at  still  lo^^'^r  prices.  The  fact  of  such  a  course  of 
proceeding  the  bankrupt  did  not  deny,  and  it  was  stated  in  his  own 
petition.  Mr.  Commissioner  Fane  refused  to  grant  any  certificate  or 
protection  whatever,  excepting  during  the  appeal,  and  from  this  deci- 
sion the  bankrupt  appealed. 

Cookcy  appeared  in  support  of  the  petition,  and  stated  that  the 

1 21  Law  J.  Rep.  (n.  s.)  Bank.  8. 
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bankrapt  had  been  in  business  fifty  years  and  was  seventy  years  of 
age ;  that  Mr.  Commissioner  Fane,  when  deciding  on  the  application, 
expressly  stated  that  his  judgment  was  not  founded  on  the  2d6th  sec- 
tion of  the  Bankrupt  Law  Consolidation  Act,  for  that  the  conduct 
pursued  by  the  bankrupt  did  not  bring  it  within  any  one  of  the 
offences  there  enumerated.  On  that  occasion  the  assignees  had 
argued  that  the  offence  was  within  the  third  there  enumerated  for 
a  fraudulent  contracting  of  debt ;  but  Mr.  Fane  refused  to  accede  to 
such  an  argument,  saying  that  the  fraud  there  meant  related  to  a 
fraud  as  against  the  party  who  sold  the  goods  or  gave  the  credit  The 
assignees  then  contended  that  the  second  case  in  the  256th  section 
met  the  offence,  for  that  with  intent  to  conceal  the  state  of  his  affairs 
he  had  falsified  his  books;  but  that  was  equally  unsuccessful,  for  Mr. 
Fane  said  that  the  grossness  of  the  bankrupt  was  made  manifest  by 
his  having  actually  kept  a  full  account  of  his  improper  dealings,  and 
had  he  committed  the  second  offence  enumerated  in  the  section,  the 
assignees  would  not  have,  by  such  means  as  they  had,  discovered  his 
transactions.  The  words  of  that  section  were  imperative,  for  it  said, 
if  it  shall  appear  that  the  bankrupt  has  committed  any  of  the  offences 
"  the  court  shall  refuse  to  grant  such  certificate."  This  court  would 
hardly  import  into  the  section  any  offence  which  did  not  come  within 
its  words,  (and  the  commissioner  himself  had  said  that  the  bankrupt 
had  not  committed  any  one  of  them,)  and  say  that  he  should  be  pun- 
ished in  the  same  way  as  if  he  had  committed  one  of  such  offences. 
The  commissioner  had  acted  as  if  he  was  bound  to  refuse  the  certifi- 
cate, in  which  he  had  acted  erroneously.  The  198th  section  gave  the 
Commissioner  power  either  to  suspend  or  refuse  the  certificate  if  the 
conduct  of  the  bankrupt  as  a  trader  ^  were  unsatisfactory,  but  that 
conduct  must  be  considered  with  reference  to  the  offences  enumerated 
in  the  act  The  legialatuse  never  contemplated  this  ofience,  grievous 
as  that  offence  was,  and  therefore  did  not  provide  against  it;  and  the 
term  "  conduct  as  a  trader"  was  not  governed  by  any  rule  of  law,  nor 
by  any  principle,  legal,  equitable,  social,  or  commercial 

Matins  and  Cracknall^  who  appeared  for  the  assignees,  stated,  in 
answer  to  a  question  from  the  court,  that  there  was  no  wish  to  inter- 
fere with  the  personal  liberty  of  the  bankrupt,  all  that  was  required 
being  to  prevent  him  ever  again  pursuing  such  a  course  as  he  had 
followed,  a  result  which  could  only  be  arrived  at  by  leaving  his  pro- 
perty always  liable  for  his  present  debts. 

KxiGHT  Bruce,  L.  J.  I  see  no  reason  for  any  further  interference. 
An  order  may  be  arranged  by  which,  with  the  consent  of  the  as- 
signees, the  personal  liberty  of  the  bankrupt  may  not  be  interfered 
with. 

Cooke.     The  bankrupt  has  had  protection  pending  this  appeal,  and 

^  See  the  remarks  of  Knight  Brace,  V.  C,  on  the  construction  of  this  section  in  the 
case  of  j^x  parte  Domford^  20  Law  J.  Bep.  (ir.  s.)  Bank.  7 ;  s.  c.  5  £ng.  Bep.  242. 
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no  protection  can  be  given  him  if  his  certificate  is  refused.  The 
words  of  the  256th  section  are  equally  plain  and  peremptory  as  to  that, 
for  it  says,  <<  and  shall  in  Uke  manner  refuse  to  grant  the  bankrupt  any 
further  protection." 

Knioht  BrucEi  Li.  J.  Oh  yes !  The  court  may  grant  protection 
for  a  short  time,  and  why  not  for  a  long  time  ? 

Lord  Cranworth,  L.  J.  The  offence  of  the  bankrupt  comes  as 
near  obtaining  money  or  goods  under  false  pretences  as  can  well  be 
imagined.  I  do  not  say  whether  or  not  he  could  be  indicted  for  that 
offence,  nor  whether,  if  indicted,  he  could  be  convicted.  Of  that  I 
give  no  opinion ;  but  systematically  buying  at  one  price  and  selling 
at  a  lower  would  lead  to  the  inference  of  such  an  intention.  A  more 
gross  case  against  a  bankrupt  I  cannot  well  conceive  than  is  here 

{>roved,  and  indeed  admitted  by  him,  and  I  see  no  reason  whatever 
or  saying  that  he  ought  to  have  his  certificate. 

An  order  was  then  arranged  as  suggested  by  the  court ;  the  as- 
signees giving  their  consent 

November  10.  jRoft,  on  behalf  of  a  creditor  to  a  large  amount, 
obtained  leave  to  give  notice  of  motion  to  discharge  the  order,  and  on 
the  12th,  with  Bagley^  made  the  same;  but  it  appearing  that  this 
creditor  was  not  permitted  to  be  heard  before  the  Commissioner,  on 
the  ground  that  he  had  not  given  three  days'  notice  of  opposition 

Eursuant  to  the  198th  section,  the  court  decided  that  he  could  not  be 
eaid  on  the  appeal 


Lord  Cranworth,  L.  J.    It  appears  to  me  to  be  perfectly  plaij 
at,  as  the  act  of  parliament  requires  three  days'  notice  of  oppositio: 


lam 
that,  as  the  act  of  parliament  requires  three  days'  notice  of  opposition 
to  be  given,  and  as  it  is  admitted  that  no  such  notice  was  given,  we 
have  no  authority  to  hear' this  particular  creditor.  The  legislature 
having  said  that  no  creditor  shall  be  heard  before  the  Commissioner 
to  oppose,  without  giving  three  days'  notice,  a  muUo  fortiori  a  creditor 
who  has  not  given  such  notice  cannot  be  heard  here. 

The  motion  was,  after  a  discussion  on  the  question  of  costs,  re* 
fused,  with  costs. 


hh  re  Cheetham.^ 

November  12, 1851. 

Bankrupt  Law  Consolidation  Actj  1849 — Jurisdiction — Payment  of 

Money  out  of  Court. 

The  primary  jnrisdiction  in  Bankraptcj  being,  bj  the  12th  section  of  the  statate  12  &  13 
Vict  c.  106,  transferred  to  the  commissioners,  and  the  jurisdiction  of  the  Vice-chancellor 

1 21  Law  J.  Bep.  (k.  s.)  Bank.  6, 
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under  that  act  harine  been  exdasively  appellate  and  transferred  to  the  Conft  of  Appeal  b j 
the  statute  14  &  15  Viet.  c.  83,  the  Court  of  Appeal  cannot  order  the  pajment  of  monej  out 
of  the  Bankruptcy  Court,  unless  the  application  be  made  by  way  of  appeal  from  a  commis- 
Bioner. 

Elmsley  appeared  in  support  of  a  petition  for  the  payment  of  a 
sum  of  66/.  and  a  few  shilUngB  out  of  the  Court  of  Bankruptcy.  The 
original  fiind  belonged  to  four  persons,  infants,  of  whom  the  petitioner 
was  one,  and  two  of  them  having  attained  the  age  of  twenty-one, 
they  presented  their  petitions  for  payment  out  of  court  of  their  respect- 
ive shares,  and  the  same  was  ordered  accordingly  by  the  Chief  Judge 
in  Bankruptcy.  The  petitioner  now  having  attained  his  age  of 
twenty-one,  asked  for  liis  share. 

Knight  Bruce,  L.  J.  I  made  those  orders  as  Chief  Judge  in  Bank- 
ruptcy, before  the  new  Bankrupt  Law  Consolidation  Act  came  into 
operation.  By  that  statute  all  the  primary  jurisdiction  of  the  Court 
of  Bankruptcy  is  transferred  to  the  Commissioners;  while  by  the 
statute  constituting  this  court  the  jurisdiction  of  the  Vice- Chancellor 
sitting  in  Bankruptcy,  that  jurisdiction  being  appellate  only,  is  trans- 
ferred to  the  Lords  Justices.  I  consider,  therefore,  that  on  this  peti- 
tion we  have  no  jurisdiction  to  make  the  order ;  but  if  the  commis- 
sioner shall  on  application  find  any  difficulty  and  decline  to  make  it, 
then  I  think  we  can  exercise  our  authority  by  way  of  appeaL 

Lord  Cranworth,  L.  J.,  concurred. 


In  re  Castelli.* 

Kovember  19,  1851. 

Bankrupt  Law  Consolidation  Act^  1849 — Advertisement  of  Adjudication. 

Pour  partners  were  adjudicated  bankrupts.  Two  resided  abroad.  The  adjudication  was 
made  on  the  8th  of  Noyember.  On  the  13th  notice  was  giyen  of  an  application,  on  behalf 
of  the  partners  abroad,  to  suspend  the  advertisement  On  the  17th  the  meeting  was  held 
to  show  cause  against  the  issue  of  the  advertisement,  and  the  application  was  then  made. 
The  commissioner  refused  to  suspend  the  issue  of  ^e  advertisement  on  the  ground  that,  as 
the  application  was  not  made  within  seven  days  from  the  adjudication,  he  had  no  authority, 
under  the  104th  section  of  the  12  &  13  Vict  c  106,  to  do  so  :  — 

Held^  upon  appeal,  that  "  such  extended  time  "  mentioned  in  tiie  section  meant "  further  or 
longer  time,^'  not  exceeding  fourteen  days ;  and  that  the  notice  having  been  given  within 
the  seven  days  everything  was  xnfieri^  and  the  commissioner  had  authority  to  grant  the 
application.    The  matter  was,  therefore,  sent  back  to  the  commissioner. 

This  was  an  application,  by  way  of  appeal  from  a  decision  of  Mr 
Commissioner  Holroyd  refusing  to  stay  the  issue  of  the  advertisement 
of  adjudication.    Four  persons,  namely,  Frank  Castelli,  Giovanni 

1 21  Law  J.  Bep.  (n.  s.)  Bank.  6. 
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Baptista  GKnstiniani,  Severio  Castelli,  and  Francisco  Franciscowitch 
Braggiotti,  carded  on  business  in  partnership  in  London,  and  were  on 
the  8th  November,  1851,  adjudicated  bankrupts.  Two  of  the  partners 
resided  in  Leghorn,  the  business  being  carried  on  in  London  by  the 
others,  the  style  of  the  firm  being  ^<  Castelli,  Giustiniani,  &  Company." 
On  the  13th  of  November  a  notice  was  given,  on  behalf  of  the  two 
residing  at  Leghorn,  that  an  application  would  be  made  to  the  Com- 
missioner, at  the  meeting  to  be  held  on  the  17th  for  the  purpose  of 
showing  cause  against  the  issue  of  the  advertisement  of  adjudication, 
to  postpone  the  issue  of  the  advertisement,  on  the  ground  of  the  absence 
of  those  parties  who  could  if  present  give  very  material  explanations  of 
the  accounts,  and  show  that  as  against  them  the  adjudication  ought  not 
to  stand.  The  meeting  was  held  on  the  17th,  when  application  was 
made  to  tiie  Commissioner  pursuant  to  the  notice,  but  the  application 
being  made  two  days  later  than  the  seven  days  after  the  adjudication,  he 
held  that  he  had  no  authority  under  the  104th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,^  to  suspend  the  issue  of  the  advertise* 
ment,  and  extend  the  time  to  the  fourteen  days  specified  in  that  section. 

Cairns^  in  support  of  the  appeal,  submitted,  that  as  the  notice  was 
given  within  the  first  seven  days  of  the  adjudication,  the  requirements 
of  the  statute  were  sufficiently  complied  with,  and  if  the  meeting  had 
been  held  on  the  15th  instead  of  the  17th,  they  would  have  been  so 
literally.  It  was  not  the  fault  of  the  parties  on  whose  behalf  the  ap- 
plication was  made,  that  the  meeting  was  not  appointed  earlier ;  that 
was  a  matter  not  resting  with  them.  The  view  taken  by  the  Com- 
missioner was  erroneous,  for  he  had  the  authority  he  decided  he  had 
not,  and  could  have  extended  the  time  to  the  period  authorized  by 
the  act,  although  the  application  was  not  made  within  the  first  seven 
days.  The  court  would  also  consider  the  hardship  of  the  case  of  the 
appellants,  who,  residing  at  Leghorn,  had  not  been  served  with  the 
notice  or  duplicate  of  the  adjudication. 

1  The  104th  section  is  as  follows :  —  **  That  before  notice  of  any  abjudication  of  bank- 
ruptcy shall  be  giyen  in  the  London  Gazette,  and  at  or  before  the  time  of  putting  in  ex- 
ecution any  warrant  of  seizure  which  shall  have  been  granted  upon  mch  adjudication,  a 
duplicate  of  such  adjudication  shall  be  served  on  the  person  adjudged  s  bankrupt,  person- 
ally, or  by  leaving  the  same  at  the  usual  or  last  known  place  of  alwde  or  jdace  of  business 
of  such  person ;  and  such  person  shall  be  allowed  seven  days,  or  such  extended  time,  not 
exceeding  fourteen  days  in  the  whole,  as  the  court  shall  think  fit,  from  the  service  of  such 
duplicate,  to  show  cause  to  the  court  against  the  validity  of  such  adjudication ;  and  if  such 
person  shall  within  such  time  show  to  the  satis&ction  of  the  court  that  the  petitioning  cre- 
ditor's debt,  trading,  and  act  of  bankruptcy  upon  which  such  adjudication  has  been  ground- 
ed, or  any  or  either  of  such  matters,  are  insumcient  to  support  such  adjudication,  and  upon 
such  showing  no  other  creditor's  debt,  trading,  and  act  of  bankruptcy  sufficient  to  sup- 
port such  adjudication,  or  such  of  the  said  last-mentioned  matters  as  shall  be  requisite  to 
supnort  such  adjudication,  in  lieu  of  the  petitioning  creditor's  debt,  trading,  and  act  of 
bauKruptcy  or  any  or  either  of  such  matters,  which  shall  be  deemed  insufl£;ient  in  that 
behalf,  as  uie  case  may  be,  shall  be  proved  to  the  satia&ction  of  the  court,  the  court  shall 
thereupon  order  such  adjudication  to  be  annulled,  and  the  same  shall  by  such  order  be 
annulled  accordingly ;  but  if  at  the  expiration  of  the  said  time  no  cause  shall  have  been 
shown  to  the  satisfaction  of  the  court  for  the  annulling  of  such  adjudication,  the  court 
shall,  forthwith  after  the  expiration  of  such  lime,  cause  notice  of  such  adjudication  to 
be  given  in  the  London  Ckaetur  &c. 

34* 
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Knight  Bruce,  L.  J.  I  do  not  see  why  the  learned  Commissioner  did 
not  extend  the  time  to  the  period  which  he  is  authorized  to  do  by 
the  act 

Lord  Cranworth,  L.  J.  It  must  be  shown  to  us  that  it  is  a  ra- 
tional construction  of  the  act,  to  refuse  what  is  now  asked. 

Chandless  contended  that  the  terms  of  the  104th  section  were  plain 
and  positive  as  to  the  time  within  which  the  adjudication  might  be 
questioned.  The  expression  ^<such  extended  time"  manifestly  was 
meant  to  commence  m>m  the  end  of  the  first  seven  days,  and,  there- 
fore, could  not  be  granted  unless  the  application  were  made  within 
those  first  seven  days.  He  submitted  that  the  Commissioner  had 
taken  a  conrect  view  of  his  authority,  under  the  strict  words  of  this 
positive  enactment  That  an  act  of  parliament  which  lays  down  rules 
must  be  interpreted  most  strictly  was  adjudged  by  Lord  Cottenham, 
in  the  case  of  hi  re  Ihe  North  of  England  Joint'Stock  Bcmking  Com- 
pany^  {Baits  case^)  1  Hall  &  Twells,  580 ;  1  Mac.  &  Gor  .307 ;  s.  c.  19 
Law  J.  Rep.  (n.  s.)  Chanc.  69 ;  where  he  refused  to  include  any  one 
as  a  contributory  who  did  not  come  deariy  within  the  definitions  or 
one  of  them  set  forth  in  the  Winding-up  Acts.  It  had  been  urged 
that  it  was  a  hardship  on  these  parties  that  they  were  absent,  but  the 
absence  of  parties  in  their  position  was  contemplated  by  the  legisla- 
ture, and  their  case  especially  provided  for.  The  words  at  the  early 
Eart  of  section  104  were,  ^  shall  be  served  on  the  person  adjudged 
ankrupt,  personally,  or  bv  leaving  the  same  at  the  usual  or  last 
known  place  of  abode  or  place  of  business  of  such  person."  The  ap- 
plication ought,  therefore,  to  be  refused,  with  costs. 

Cairns  was  not  called  on  to  reply. 

Knight  Bruce,  L.  J.  I  am  of  opinion  that  the  words  ^  or  such  ex- 
tended time  "  mean  no  more  nor  less  than  ^^  further  or  longer  "  time, 
not  exceeding  fourteen  days.  I  am  of  opinion  that  the  applicants' 
notice  of  the  13th  of  November,  for  the  motion  to  be  made  on  the 
17th,  having  been  given  within  the  first  seven  days,  was  sufficient 
The  consequence  is,  that,  in  my  view,  the  true  construction  of  the  act 
of  parliament  requires  the  matter  to  be  proceeded  with  and  gone  into 
bv  the  Commissioner,  to  see  whether  the  other  seven  da3rs  should  be 
aUowed.  I  think  the  matter  should  go  back  to  the  Commissioner : 
and  if  Lord  Cranworth  concurs  in  that  opinion,  then  the  case  must 
be  brought  before  the  Commissioner  within  two  davs  from  this  time, 
and  being  commenced  within  fourteen  days,  can  be  heard  by  adjourn- 
ment as  may  be  most  convenient 

Lord  Cranworth,  L.  J.  I  am  entirely  of  the  same  opinion.  I 
think  the  construction  contended  for  in  opposition  to  this  application 
would  be  most  harsh  and  unreasonable.  The  utmost  latitude  of  con- 
struction should  be  put  on  this  act  of  parliament  Every  thing  before 
the  Commissioner  was  in  fieri  when  the  notice  was  given,  and  to  hold 
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that  he  had  no  jurisdiction  to  grant  the  further  seven  days,  because 
the  application  to  do  so  was  not  actually  made  during  the  first  seven 
days,  would  be,  one  would  almost  be  induced  to  say,  absurd* 


Ez  parte  Stanton  ;  Jh  re  Stanton.* 

December  20, 1851. 

Bankruptcy — 12  4*  13  Vict  c.  106,  5,257 — Judgment  Certificate  — 

Construction  of  Act  of  Parliament. 

Under  the  Bankrapt  Iiaw  Consolidation  Act,  1849,  (12  &  13  Vict  c.  106,)  the  commission- 
en  hare  a  discretionary  power  to  refnse  protection  to  a  bankrupt,  or  to  refuse  or  suspend 
tiiie  certificate  of  conformitj,  in  any  cases  not  within  the  penal  enactment  of  sect  256  j  and 
the  judgment  certificate  mentioned  in  sect.  257  is  to  issue  as  well  upon  such  discretionaru 
refusal,  or  suspension,  as  upon  the  compulsory  refusal,  or  suspension,  in  consequence  of 
the  commission  of  any  of  the  offences  ennmeiated  in  sect  256.  (Sir  Knight  Bruce,  L.  J., 
Bttbitante.) 

Semble,  that  wherever  the  commissioner  thinks  that  the  conduct  of  the  bankrupt  has  been 
inch  that  he  ought  to  be  amenable  to  Ihe  common-law  rights  of  tiie  creditors,  it  is  in  the 
power  of  the  commissioner  to  withhold  the  protection,  and  so  restore  those  common-law 
rights. 

This  was  a  motion  by  the  bankrupt  that  the  (lecision  of  Mr.  Com- 
missioner Evans,  refusing  to  set  aside  the  certificate  signed  by  him 
on  the  13th  October  last  in  this  matter,  under  the  257th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  (12  and  13  Vict.  c.  106,) 
whereby  he  certified  that  the  assignees  of  the  said  bankrupt  were  cre- 
ditors of  the  said  bankrupt  for  the  sum  of  1207/1 125.  5e2.,  in  trust  for 
the  creditors  of  the  said  bankrupt,  and  that  the  said  bankrupt  was 
not  protected  by  the  court  from  process  against  his  person,  and  also 
refusing  to  discharge  the  said  bankrupt  out  of  the  custody  of  the 
keeper  of  the  gaol  at  Aylesbury,  in  the  county  of  Buckingham, 
might  be  reversed,  and  that  the  said  certificate,  and  the  execution 
issued  thereon,  might  be  set  aside,  and  the  bankrupt  discharged  out 
of  the  custody  of  the  keeper  of  the  said  gaol,  on  the  ground  that  the 
said  certificate  and  execution  were  irregular,  invalid,  and  not  war- 
ranted by  the  proceedings  in  this  case ;  and  that  the  assignees  might 
be  ordered  to  pay  the  costs  of  the  application  to  the  commissioner, 
and  of  this  application. 

William  Stanton,  the  bankrupt  in  this  case,  had  carried  on  the  bu- 
siness of  a  watchmaker  and  jeweller  in  a  smaU  way,  and  had  been 
adjudged  bankrupt  upon  his  own  petition.  He  filed  his  balance- 
sheet,  but  upon  his  attending  before  Mr.  Commissioner  Evans  to  pass 
his  last  examination,  upon  the  14th  January,  1851,  the  commissioner 

1  16  Jur.  229;  21  Law  J.  Rep.  (x.  s.)  Bank.  7.  Before  the  Lord  Chancellor, 
(Truro,)  and  the  Lords  Justices  the  Bight  Hon.  Sir  Knioht  Bruce  and  the  Bight 
Bon.  Lord  Cramwobth. 
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signed  the  following  certificate :  '' Upon  the  said  bankrupt  be- 

ing  examined,  it  appeared  to  me  that  the  bankrupt  bad  not  fileid  any 
stock  account  or  proper  cash  account  with  his  balance-sheet ;  where- 
upon I  did  adjourn  the  last  examination  of  the  said  bankrupt  imtil 
Thursday,  the  20th  February  next,"  &c.  On  the  20th  February, 
1851,  the  bankrupt  was  agam  examined  before  Mr.  Commissioner 
Evans,  when  the  commissioner  signed   the  following  certificate: 

<' The  said  bankrupt  being  examined,  it  appeared  to  me  that 

the  said  William  Stanton  had  not  filed  any  stock  account,  nor  any 
special  cash  account,  particularly  as  to  the  deficiency  of  341/.  175. 6a. 
referred  to  in  his  balance-shee^  and  that  his  balance-sheet  was  not 
satisfactory;  whereupon  I  did  adjourn  the  last  examination  of  the 
said  bankrupt  sine  die^  with  protection  until  the  27th  day  of  March 
next."  On  the  13th  October,  1851,  the  bankrupt  appearea  before  fhe 
commissioner,  in  answer  to  a  warrant,  to  show  cause  why  he  had 
not  filed  a  stock  account  and  cash  account,  as  required  by  his  as- 
signees ;  and  he  stated  that  he  had  not  filed  such  stock  account  and 
cash  account  as  required,  not  being  able  to  furnish  such  account. 
The  commissioner  thereupon  made  the  certificate  complained  of  in 
the  notice  of  motion,  declaring  that  the  assignees  of  the  bankrupt 
were  creditors  to  the  amount  of  1207/.  12^.  5d.  and  refusing  the  bank* 
rupt  protection  in  the  form  in  Schedule  (B  a.)  to  the  act  12  and  13 
Vict  c.  106.  The  bankrupt  was  arrested  on  the  21st  October,  1851, 
by  virtue  of  a  writ  of  execution  issued  upon  such  certificate.  See 
sect  257  of  stat  12  and  13  Vict  c.  106,  in  note.  On  the  24th  No- 
vember, 1851,  the  bankrupt  moved  before  the  commissioner  that  his 
certificate  of  the  13th  October  might  be  set  aside,  and  that  the  bank- 
rupt might  be  discharged  out  of  custody ;  and  the  commissioner  re- 
fused the  motion.  The  present  motion  was  an  appeal  from  that  de- 
cision. The  question  turned  upon  what  was  the  true  construction 
of  sect  257  of  the  12  and  13  Vict  c  106,  taken  in  connection  with 
sects.  256  and  259.  The  Lords  Justices  of  the  Court  of  Appeal  hav- 
ing been  unable  to  come  to  an  unanimous  opinion  upon  the  question, 
it  was  now  urged  before  the  full  court^     The  bankrupt,  in  an  affida- 

^  The  sections  of  the  act  which  were  chiefly  referred  to  in  the  ailment  will  be 
found  in  the  89th  group  or  division  of  sections ;  that  diyision  is  headed,  **  And  with 
respect  to  offences  against  the  law  rehiting  to  bankruptcy  and  other  matters  in  this 
act,  be  it  enaotcd,**  and  contained  sects.  251  to  275  inclusive. 

The  256th  section  was,  so  far  as  is  necessary  to  state,  in  these  words :  "  That  if,  at 
the  sitting  apoointed  for  the  last  examination  of  any  bankrupt,  or  at  any  adjournment 
thereof,  it  sluul  appear  to  the  court  that  the  bankrupt  has  committed  any  of  the  offences 
hereinafter  enumerated,  the  court  shall  refuse  to  grant  the  bankrupt  any  further 
protection  from  arrest ;  and  if,  at  any  sitting  or  adjourned  sitting  for  the  allowance  of 
the  certificate  of  any  bankrupt,  it  shall  appear  that  he  has  committed  any  of  such 
offences,  the  court  shall  refuse  to  grant  such  certificate,  or  shall  suspend  the  same  for 
such  time  as  it  shall  think  fit,  and  shall  in  like  manner  refuse  to  grant  the  bankrupt 
any  further  protection."  The  section  then  enumerated  nine  claraes  of  offences;  but  it 
was  admitted  by  the  counsel  for  the  assignees,  that  the  not  keeping  a  stock  account  by 
the  bankru])t  was  not  an  offence  within  either  of  those  classes,  there  being  no  proof 
that  this  omission  was  done  wilftilly,  and  with  an  intent  to  conceal  the  true  state  of  his 
affairs. 

The  257th  sectioni  after  declaring  that  the  aasignees  ahall  be  deemed  judgmeat  ere- 
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vit  in  support  of  the  present  motion,  stated  that  he  did  not  keep  either 
a  stock-book  or  a  cash-book,  not  being  aware  of  the  necessity  of  so 
doing,  and  that  he  was  therefore  unable  to  comply  with  the  requi- 
sition  of  his  said  assignees,  but  that  he  gave  them  the  best  account 
he  was  able  to  do  respecting  his  stock  and  cash  transactions. 

C  P.  Cooper  and  Simpson^  in  support  of  the  motion,  contended 
that  the  only  cases  in  which  the  commissioner  could,  under  the  257th 
section,  grant  a  judgment  certificate^  were  those  where  the  commis- 
sioner had  refused  further  protection,  or  refused  or  suspended  the  cer« 
tificate,  under  the  256th  section,  in  consequence  of  it  appearing  to 
the  court  that  the  bankrupt  had  committed  some  one  of  the  offences 
therein  enumerated;  and  that  it  never  could  have  been  intended, 
that  in  every  case  where  protection  was  refused  ^judgment  certificate 
should  issue,  and  thereby  empower  a  creditor  who  had  proved  his 
debt  to  do  that  which  is  so  inconsistent  with  the  bankrupt  law— > 
namely,  to  come  in  under  the  bankruptcy,  and  also  to  arrest  the 
bankrupt:  that  it  was  clear,  from  the  259th  section,  that  it  was 
speaking  of  imprisonment  under  the  new  penal  enactments  of  the 
256th  and  257th  sections;  otherwise  what  would  have  been  the 
sense  of  postponing  the  taking  effect  of  that  which  was  old  law  for  a 
period  of  six  months  ?  and  why  should  the  bankrupt  be  kept  in  pri- 
son for  a  year,  even  after  payment  of  his  debts,  unless  as  a  punish' 
ment  ?  but  that,  under  this  section,  if  every  creditor  was  paid  in  full, 
still  he  must  remain  in  prison,  except  by  order  of  the  court :  that  the 
only  place  where  the  words  '<  be  it  enacted  "  occurred  was  in  the  in- 

diton  of  the  bankrupt  for  the  whole  amount  due  to  his  creditors,  and  each  creditor  a 
judgment  creditor  tor  his  amount  of  proof,  proceeds :  **  And  the  court,  when  it  sluU 
have  refused  to  grant  the  bankrupt  any  fiirtner  protection,  or  shidi  have  refused  or 
suspended  his  certificate,  shall,  on  the  application  of  such  assignees  or  of  any  such  ere' 
ditor,  grant  a  certificate  under  the  seal  ot  the  court,  in  the  form  contained  m  schedule 
(B  a.)  to  this  act  annexed ;  and  every  such  certificate  shaU  have  the  effect  of  a  judg- 
ment entered  up  in  one  of  her  Majes^s  superior  courts  of  common  law  at  Westmin* 
ster  until  the  allowance  of  the  ceroficato  of  conformity  of  such  bankrupt ;  and  the  a»* 
signees  or  the  creditor  to  whom,  according  to  such  certificate,  the  bankrupt  shall  be  in- 
debted as  therein  mentioned,  shall  be  thereupon  entitled  to  issue  and  enforce  a  writ  of 
execution  against  the  body  of  such  bankrupt;  and  the  produbtion  of  any  such  certifi- 
cate to  the  proper  officer  of  ftn^  such  superior  court  shall  be  sufficient  authority  to  him 
to  issue  and  seu  such  writ,  and  it  riiall  be  lawful  for  such  superior  courts  to  make  such 
orders  and  rules  in  that  behalf  as  to  them  shall  seem  fit:  provided  always,  that  every 
such  last-mentioned  certificate  shall  be  deemed  to  have  been  cancelled  and  discharged 
by  the  allowance  of  the  certificate  of  conformity  of  such  bankrupt  from  the  time  of 
such  allowance :  provided  also,  that  no  execution  by  virtue  of  any  certificate  which 
shall  be  granted  to  any  creditor  or  asagnees  as  aforesaid  shall  be  issued,  nor  shall  anv 
such  certificate  or  execution  in  any  manner  affect  any  estate  or  effects  which  shall 
come  to  or  be  acquired  by  the  bankrupt,  after  tiie  allowance  of  his  certificate  of  con- 
formity." 

Sect  259 :  ^  That  if  any  bankrupt  shall  be  taken  in  execution  after  the  refusal  of 
piX)tection,  or  afler  the  refusal  or  suspension  of  his  certificate,  he  shall  not  be  dis- 
charged firom  such  execution  until  he  shall  have  been  in  prison  for  the  full  period  of 
one  year,  except  by  order  of  the  court :  provided  always,  that  this  enactment  shall  not 
take  effect  until  after  the  expiration  of  six  months  from  the  commencement  of  this 
aet,  and  then  only  against  sucn  persons  as  shall  have  been  adjud^d  bankrupt  under 
this  act,  and  for  offences  committed  after  the  conunencement  of  this  act" 
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troductory  heading  before  the  251st  section ;  and  that,  therefore,  all 
the  sections  in  group  39  must  be  taken  in  connection,  otherwise  there 
is  nothing  to  denote  that  the  257th  might  not  be  an  exception  or  a 
proviso :  that  if  a  dividend  had  been  paid,  still,  according  to  the  257th 
section,  the  judgment  wonld  be  for  the  whole  amount. 

[Lord  Chancellob.  That  is  often  the  case  at  law,  and  then  there 
is  an  indorsement  of  what  is  paid  ?] 

But  the  bankrupt  would  have  to  come  to  the  court  to  get  his  dis- 
charge ;  the  prisoner  would,  at  common  law,  be  discharg^  immedi« 
ately  upon  the  payment:  not  so  in  the  present  case,  which  proves 
that  it  is  not  for  the  debt^  but  for  the  penal  offence  created  by  the 
256th  section,  that  he  is  imprisoned. 

[ICnight  Bruce,  L.  J.  Supposing  that  we  do  not  interfere,  is  it 
or  not  clear  that  he  cannot  be  relieved  under  the  Insolvent  Debtors 
Act?  J 

E.  Cooke^  (of  the  Insolvent  Court,)  A.  C,  said  that  the  principle 
acted  upon  in  th^  Insolvent  Court  was,  that  where  the  Bankruptcy 
Court  had  jurisdiction  in  the  matter,  and  power  to  discharge  a  pri- 
soner,  the  Insolvent  Court  would  not  interfere. 

Counsel  for  the  bankrupt  then  contended,  that  it  would  be  con- 
trary to  the  genius  of  the  constitution  that  a  man  should  be  commit- 
ted to  prison  upon  a  common  form,  (Schedule  B  a.,)  which  issued  as 
of  course  upon  the  certificate  of  the  commissioner,  unless,  indeed, 
that  certificate  was  granted  in  consequence  of  the  committal  by  the 
bankrupt  of  one  of  the  penal  offences  enumerated  in  the  act  of  parlia- 
ment :  that  it  would  be  monstrous  to  say  that  this  common  form  was 
to  issue  upon  the  mere  semblance  of  an  offence ;  and  that  the  only 
rational  construction  was,  to  hold  that  this  common  form  was  to 
issue  in  those  cases  only  where,  in  fact,  the  commissioner  was  bound 
to  issue  the  certificate  —  namely,  upon  his  being  satisfied  that  the 
bankrupt  had  committed  one  of  the  offences  enumerated  in  sect  256. 

James  Russell  and  Stwrgeony  for  the  assignees,  contended,  that  in  every 
case  where  the  commissioner  shall  have  refused  the  bankrupt  protec- 
tion, or  shall  have  refused  or  suspended  his  certificate,  any  creditor,  or 
the  assignees,  were  entitied  to  a  certificate  in  the  form  in  Schedule 
(B  a.),  according  to  the  257th  section.  That  the  only  effect  of  the 
256th  section  was  to  restore  ip  creditors  their  common-law  rights  of 
imprisoning  their  debtor,  where  their  opinion  and  the  judgment  of  the 
commissioner  agreed  as  to  the  commission  of  any  one  of  the  particu- 
lar enumerated  offences ;  and  that  there  was  no  distinction  as  to  the 
effect  of  the  commissioner  refusing  protection,  or  refusing  or  suspend- 
ing the  certificate  for  those  specified  offences,  than  for  any  other 
offence  which,  in  the  discretion  of  the  commissioner,  might  induce 
him  to  refuse  the  protection ;  and  that  the  only  difference  was,  that 
in  the  event  of  one  of  the  offences  enumerated  in  sect  256  being 
proved  to  have  been  committed,  the  commissioner  had  no  discretion^ 
but  was  bound  to  refuse  protection,  or  to  refuse  or  suspend  the  oerti- 
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ficate ;  thereby  restoring,  in  tiiose  cases,  the  common-law  rights  of 
the  creditors.  That  if  it  had  been  intended  to  limit  the  issuing  of 
the  certificate  to  certain  cases  where  some  particular  offence  had 
been  committed,  there  would  have  been  inserted  in  form  (B  a.)  some 
words  to  .that  effect,  but  there  were  none  such.  That  it  was  clear 
that  the  proviso  at  the  end  of  sect  257  was  contemplating  the  case 
of  a  judgment  certificate  having  issued  under  a  discretionary  refusal 
of  protection,  for  it  says  that  immediately  upon  the  allowance  of  the 
certificate  of  conformity,  the  previous  certificate  shall  be  deemed  to 
be  cancelled ;  whereas,  if  the  argument  of  the  other  side  be  correct, 
that  certificate,  which  is  to  be  deemed  to  be  cancelled,  can  only  have 
Issued  where  the  bankrupt  had  committed  an  offence,  which  took 
away  all  discretion  from  ihe  commissioner  to  allow  the  certificate  o( 
conformity. 

[Knight  Bruce,  L.  J.  Your  argument  would  be  entitled  to  great 
weight  if  that  section  was  only  speaking  of  refusal  oi  protection^  but  it 
also  speaks  of  refusing  or  suspending  the  certificate.] 

But  for  that  circumstance,  it  would  be  impossible  to  escape  from 
the  conclusion  for  which  we  contend.  If  the  259th  section  is  to  enter 
into  the  consideration  of  this  case,  it  is  in  our  favor. 

[Knight  Brucb,  L.  J.  It  is  agreed  on  both  sides  that  that  sec- 
tion is  not  applicable  to  the  present  case,  but  I  admit  that  it  may 
illustrate  the  argument] 

The  words  ^  this  enactment,"  in  that  section,  mean  the  immediate 
enactment  in  that  section  as  to  the  non-discharge  of  the  prisoner 
until  after  the  year. 

[Knight  Bruce,  L.  J.  If  you  are  right  on  that,  it  decides  the 
question ;  but  what  do  the  words  ^  for  offences  committed  after  the 
commencement  of  this  act,"  mean  ?] 

They  mean,  for  offences  committed  after  the  six  months  from  the 
commencement  of  the  act 

[LoRi>  Cranworth,  L.  J.  Kthe  2d9th  section  be  construed  as  ap- 
plicable to  all  the  provisions  from  sect  251  down  to  sect  259,  then 
no  person  could  be  punished  for  any  offence  whatever  which  was 
committed  prior  to  the  expiration  of  the  six  months  from  the  com- 
mencement of  the  act    That  would  not  be  sensible.] 

r 

Simpson,  in  reply.  The  259th  section  cannot  be  construed  by  it- 
self;  there  would  be  nothing  for  it  to  operate  upon,  but  the  words 
<<  by  order  of  the  court"  If,  then,  it  cannot  be  taken  by  itself,  to 
what  do  the  words  "this  enactment"  apply?  Clearly,  the  new 
offences  and  their  consequences  created  by  the  256th  and  257th  sec* 
tions ;  and  by  this  construction  the  words  ^for  offences,"  in  the  259th 
section,  become  relevant  Bv  this  construction  also  the  suspensioa 
for  six  months  is  explained ;  it  would  not  be  rational  as  applied  to  old 
matter;  and,  in  fact,  the  commissioners  have  acted  upon  this  coa- 
struction,  for  they  did  not  act  upon  this  new  matter  until  after  the 
six  months  had  expired. 

At  the  close  of  the  arguments,  their  Lordships  consulted  together 
for  some  time. 
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Lord  Chancellor,  (Liord  Tniro.)  I  think  that  no  doubt  can  be 
entertained  but  that  the  present  case  is  one  which  well  deserved  the 
consideration  of  this  court  as  at  present  constituted,  and  for  this  rea- 
son, if  for  no  other,  that  it  is  a  question  of  a  nature  liable  to  be  con- 
stantly occurring ;  and  it  is  quite  possible  tiiat  one  commissiqper  might 
have  one  view  upon  the  subject,  and  another  another :  therefore,  it 
being  a  case  of  such  very  general  application,  the  court  ought  to  be 
constituted  as  it  at  present  is.  It  may  be  material  to  look  at  so  much 
of  the  facts  of  the  bankruptcy  as  appear.  [His  lordship  then  went 
through  the  facts  as  above  stated,  and  continued.]  In  this  state  of 
circumstances,  the  bankrupt  objects  that  the  certificate  of  the  amount 
of  the  debt  was  improperly  given,  for  that  it  could  only  be  given 
where  protection  was  refused  in  consequence  of  the  commission  of 
one  of  the  offences  enumemted  in  section  256 ;  and  the  question  now 
comes  to  this,  whether,  first,  the  commissioner  is  authorized  to  refuse 
protection  where,  whatever  the  conduct  of  the  bankrupt  may  have 
been  in  other  respects,  he  has  not  been  guilty  of  one  of  the  offences 
defined  in  section  256 ;  next,  whether,  assuming  that  the  commissioner 
may  refuse  protection  to  the  bankrupt,  on  other  grounds  than  those 
mentioned  in  section  256,  that  refusal  will  wanrant  the  granting  of 
the  certificate  authorized  by  the  257th  section.  Looking  at  tliis  ques- 
tion with  all  the  attention  I  can  command,  I  own  I  have  arrived  at 
the  conclusion  that  the  judgment  of  the  commissioner  veas  conrect, 
and  that  he  was  authorized  to  refuse  the  protection  upon  other  grounds 
than  those  mentioned  in  section  256 ;  and  that  the  refusal  upon  this 
ground  was  a  just  reason  for  the  certificate  of  judgment  issuing,  and 
that  the  bankrupt  is  now  legally  in  custody.  In  order  to  explain  the 
ground  upon  which  I  have  come  to  this  conclusion,  I  must  refer  to 
some  of  the  earlier  sections.  First,  by  section  12  a  very  large  and 
extended  jurisdiction  is  given  to  the  commissioner;  but  that  is  placed 
under  what  is  thought  a  sufficient  control ;  it  is  subject  to  appeal ;  the 
jurisdiction,  however,  is  very  extensive  —  "  the  coiut  shall  have  super- 
intendence and  control  in  all  matters  of  bankruptcy,"  &c. ;  ^'  and  also 
in  any  application  for  a  certificate  of  conformity,"  &c.  How  is  the 
jurisdiction  so  given  followed  out  by  the  subsequent  sections  ?  In 
section  112  the  bankrupt  is  protected  from  arrest  "  for  such  further 
time  as  shall  be  allowed  him  for  finishing  his  examination,  and  for  such 
time  after  finishing  his  examination,  until  his  certificate  be  allowed,  as 
the  court  shall  from  time  to  time,  by  indorsement  upon  the  summons  of 
such  bankrupt,  think  fit  to  appoint."  I  do  not  think  that,  coupling  the 
112th  with  the  12th  section,  the  commissioner  is  bound  to  give  protec- 
tion in  any  case ;  it  is  always  in  his  discretion —v the  legislature  having 
given  that  power  to  him  to  be  exercised  as  he  may  think  fit;  and  if,  for 
instance,  the  commissioner  had  reason  to  suppose  that  the  bankrupt 
meant  to  abscond,  I  think  the  commissioner  would  exercise  a  sound 
discretion  to  withhold  that  protection.  Then,  section  113  makes  the 
protection  available.  Then  I  pass  to  the  160th  section :  this  refere  to 
the  account  of  the  bankrupt ;  it  is  to  be  made  out  according  to  the  di- 
rection of  the  court.  The  law  gives  the  commissioner  credit  for  exercis- 
ing a  sound  discretion.    The  commissioner,  in  the  present  case,  decided 
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that  the  balancensheet  was  not  satisfactory  to  him,  not  being  aocompa* 
nied  by  a  cash  account.    Section  163  gives  to  the  court  the  power  to 
adjourn  the  last  examination  of  the  bankrupt  sine  die^  and  to  protect  the 
bankrupt  from  anest,  if  he  thinks  proper  to  do  so,  by  indorsement  on  the 
summon;.   This  shows,  therefore,  that  a  discretion  is  to  be  exercised  by 
the  commissioner,  where  he  adjourns  the  examination  because  the  ac- 
count was  not  satisfactory.    In  the  present  case  the  commissioner  did 
exercise  this  power  under  the  162d  section,  and  indorsed  protection  until 
the  27th  March,  1851.    The  198th  section  relates  to  the  certificate  of 
conformity,  and  gives  the  commissioner  the  fullest  discretion  as  to  the 
allowance,  refussu,  or  suspension  of  it ;  and  by  the  199th,  the  commis- 
sioner, if  he  allows  the  certificate,  is  to  certify  that  the  bankrupt  has 
made  a  full  discovery  of  his  estate  and  efiects,  and  in  all  things  con- 
formed.   It  is  to  be  observed,  that  all  these  sections  tend  to  show  a 
large  discretion  in  the  commissioner  in  giving  protection,  and  that 
this  is  not  confined  to  any  particular  cases ;  but  wherever  the  commis- 
sioner thinks  that  the  conduct  of  the  bankrupt  has  been  such  that  he 
ought  to  be  amenable  to  the  common-law  rights  of  the  creditors,  it  is 
in  the  power  of  the  commissioner  to  withhold  the  protection.    Now, 
there  being  these  several  clauses  dealing  with  discretionary  protection, 
at  last  it  comes  to  certain  cases  where  protection  is  positively  to  be 
withheld,  and  no  discretion  is  to  be  in  the  commissioner ;  and,  under 
the  256th  section,  the  judicial  conclusion  that  one  of  the  offences 
therein  enumerated  has  been  committed  by  the  bankrupt,  makes  the 
withholding  of  protection  positive.     Thus  the  statute  gives  the  bank- 
rupt protection  upon  the  ground  of  his  complying  with  the  require- 
ments of  the  law,  the  creditors  receiving  only,  as  compensation  for 
that  protection  from  arrest,  the  obedience  of  the  bankrupt  to  the 
statute.     Now  comes  the  clause  which  appears  to  me  was  intended 
to  apply  to  all  cases  where  the  commissioner  withholds  protection,  as 
well  in  consequence  of  conduct  not  capable  of  being  strictly  defined, 
but  which  by  the  commissioner  may  be  thought  to  be  improper,  as 
for  one  of  the  offences  defined  in  section  256.    FHis  lordship  then  read 
section  257,  and  continued.]     When  you  consiaer  that  the  power  of 
assenting  to  or  dissenting  from  the  certificate  of  conformity  was  taken 
from  the  commissioner,  and  that  all  common-law  remedies  are  sus- 
pended by  the  bankruptcy,  it  is  not  unreasonable,  if  a  bankrupt  does 
not  conform  to  the  law,  and  make  a  full  discovery  of  his  estate  and 
efiects,  that  in  such  a  case,  if  the  commissioner  thinks  right,  some 
other  remedy  should  be  restored  to  the  creditors.     This  257th  sectioa 
is  in  general  terms,  and  it  appears  to  me  to  be  more  reeisonable  to 
hold  it  applicable  to  all  the  cases  in  which  the  commissioner  withholds 
protection,  than  to  the  limited  cases  specified  in  section  256.    I  cannot 
feel  myself  at  liberty  to  look  back  to  the  former  state  of  the  law,  to 
form  an  opinion  as  to  how  far  these  words  are  to  be  qualified.    I 
have  the  act  of  parliament  before  me,  and  it  is  my  duty  to  construe 
it  as  best  I  can,  using  the  words  in  their  ordinary  sense.    I  do  not 
feel  myself  at  liberty  to  say,  that  because  I  find  several  instances  in 
which  protection  is  to  be  refused,  it  is  only  on  account  of  refusal  for 
one  of  those  causes  that  is  meant  by  the  general  terms  of  the  257th 
VOL.  VIII.  25 
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section.  I  do  not  know  that  these  particular  grounds  are  more  im- 
portant than  other  grounds  which  might  influence  the  discretion  of 
the  commissioner.  I  can  conceive  a  bankrupt  steering  cleax  of  these 
specified  offences,  and  yet  that  his  examinaticm  should  be  very  unsa- 
tisfactory to  the  commissioner.  I  take,  therefore,  the  langua^  of  the 
clause  itself,  and  I  find  nothing  ambiguous  in  it  I  am  asked  to 
travel  to  section  259 ;  but  when  I  do,  I  do  not  see  any  reason  to  im- 
port the  ambiguity  of  that  section  into  the  257th.  There  is  nothing 
to  control  the  expressions  of  section  257,  which  are  free  fix>m  doubt. 
It  is  admitted  on  all  hands  that  section  259  is  badly  firamed,  and  that 
there  is  great  difficulty  in  giving  any  construction  to  it  that  is  perfect- 
ly consistent;  for  the  latter  part  of  it  professes  to  be  applicable  to 
^'  persons  adjudged  bankrupt  under  this  act,  and  for  offences  committe^d 
after  the  commencement  of  this  act"  Then  what  is  to  be  done  in 
regard  to  persons  adjudged  bankrupt  under  former  acts,  and  in  regard 
to  offences  committed  previous  to  the  time  here  mentioned  ?  They 
are  to  be  prosecuted,  in  every  respect,  under  the  general  provisions  of 
this  act,  except  where  it  is  otherwise  provided  for.  There  is  great 
difficulty  upon  this  section,  but  I  have  arrived  at  a  satisfactory  con- 
clusion ;  and  I  am  of  opinion  that  the  words  '^  this  enactment,"  occur- 
ring in  this  section,  have  no  tendency  to  confine  the  previous  part  of 
that  clause  to  any  particular  clauses  in  the  prior  parts  of  the  act,  but 
to  this  special  clause,  and  to  it  only.  It  says,  '<  he  shall  not  be  dis- 
charged from  such  execution  until  he  shall  have  been  in  prison  for  the 
full  period  of  one  year ;".  and  then  comes  what  is  to  be  found  in  many 
acts  of  parliament,  namely,  that  this  enactment  or  this  provision  shall 
apply  only  to  certain  cases.  The  word  ^  enactment "  does  not  em- 
brace any  particular  number  of  previous  clauses.  There  is  nothing 
peculiar  in  providing,  in  this  form  of  words,  that  they  shall  only  applv 
to  certain  cases,  or  in  confining  them  to  the  section  itself  in  which 
they  are  found,  particularly  when  we  have,  as  here,  new  matter  in  the 
section  itself,  namely,  that  a  man  is  to  be  confined  for  debt,  although 
that  debt  may  be  liquidated.  I  say  that  it  is  a  most  reasonable  con- 
struction to  hold  that  this  section  means  that  that  enactment  shall 
have  the  limited  construction  here  mentioned.  I  think,  therefore, 
that  this  clause  is  capable  of  a  rational  construction,  and  that  it  cannot 
be  correctiy  used  to  introduce  any  ambiguity  into  the  previous  sec- 
tions. My  conclusion  therefore  is,  that  wherever  the  commissioner  is 
authorized  to  refuse  protection,  he  is  authorized  also  to  grant  a  cer- 
tificate of  the  amount  of  the  debt,  and  that  the  256th  section  only 
points  out  some  of  those  instances  in  which  he  is  to  refuse  the  pro- 
tection ;  for  I  find  that  he  is  authorized  to  refuse  protection  in  other 
parts  of  the  act  I  think,  therefore,  that  the  commissioner  did  right 
in  refusing  protection,  he  being  of  opinion  that  the  bankrupt  had 
refused  to  give  a  proper  discovery  of  his  estate  and  effects. 

Lord  Cranworth,  L.  J.  I  entirely  concur  in  the  opinion  expressed 
by  my  Lord  Chancellor ;  and  it  may  seem,  therefore,  superfluous  in 
me  saying  any  thing  upon  the  subject ;  bu^  in  a  question  of  this  im- 
portance, I  wish  very  shortly  to  state  the  grounds  of  my  opinion. 
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The  only  question  is  this:  whether  or  not  the  commissioner  was 
justified  in  refusing  protection ;  if  so,  he  was  bound  to  grant  the  cer* 
tificate  in  the  form  in  schedule  (B  a.;)  for  it  is  clear,  upon  the  con* 
stmction  of  section  257,  that  in  all  cases  where  he  is  authorized  to 
refuse  protection,  and  does  so,  the  certificate  issues  as  of  course.  He 
is  acting  only  ministerially:  was  he,  then,  bound  to  issue  it?  This 
depends  upon  the  terms  of  the  257th  section.  There  is  no  doubt 
whatever,  that,  looking  at  the  mere  language  of  that  section,  he  was 
bound  to  issue  it,  for  it  says  — ^  [Here  his  lordship  referred  to  the  sec^ 
tion,  and  continued :  1  Here  the  commissioner  had  refused  protection, 
and  the  assignees  applied  for  the  certificate ;  so  that  the  very  case  men- 
tioned in  that  section  had  occurred.  But  then  it  is  said,  that  although 
that  is  the  literal  construction  of  these  words,  yet  that  when  one  reads 
that  section  with  the  other  sections,  there  is  enough  upon  the  act  of 
parliament  to  satisfy  the  court  that  ibeprimd  facie  meaning  of  these 
words  is  not  to  be  followed,  and  that  the  intention  of  the  legislature 
is  to  be  collected  from  all  these  enactments.  I  cannot  arrive  at  that 
conclusion.  The  argument  upon  that  was  of  this  nature :  that  the 
legislature  had  declared,  by  the  256th  section,  that  whenever  a  bank* 
rupt  shall  have  committed  any  one  of  the  ofiences  enumerated  in  that 
section,  the  commissioner  shall  be  bound  to  refuse  the  bankrupt  pro- 
tection, or  to  refuse  or  suspend  his  certificate  of  conformity ;  and  that 
when,  therefore,  the  legislature,  in  the  next  section,  says,  that  when 
the  court  shall  have  refused  protection,  or  refused  or  suspended  the 
bankrupts  certificate,  it  must  be  taken  to  mean,  where  such  refusal 
or  suspension  was  on  account  of  the  commission  of  one  of  the  pre- 
viously enumerated  offences ;  particularly  when  it  is  considered  that 
this  act  of  parliament  was  divided  into  groups  of  clauses,  and  that  this 
particular  group  related  solely  to  offences.  I  confess,  that  argument 
never  had  much  weight  with  me ;  for,  in  the  first  place,  there  is  no 
rule  more  safe  than  to  constrae  acts  of  parliament  according  to  the 
plain  meaning  of  the  words  used,  unless  a  manifest  absurdity  results 
therefrom.  What  is  there  in  the  257th  section  to  cut  down  the  gene- 
rality of  its  enactment  ?  I  can  see  nothing  whatever ;  but,  on  the 
contrary,  when  we  look  to  the  other  sections  of  the  act,  the  legislature 
will  be  found  to  say,  that  is  the  very  thing  we  did  not  mean,  namely, 
to  cut  down  the  generality  of  the  257th  section ;  for  under  the  201st 
section  it  is  declared,  ^  that  no  bankrupt  shall  be  entitied  to  a  certifi- 
cate of  conformity  under  this  act,  and  anv  such  certificate,  if  allowed, 
shall  be  void  if  such  bankrupt  shall  have  lost  by  any  sort  of  gaming," 
&c.  It  would  be  monstrous  to  assert  that  that  would  not  be  a  pro- 
per ground  to  refuse  protection ;  it  would  be  exactiy  the  case  where  it 
would  be  the  duty  of  the  commissioner  to  refuse  it ;  and  a  refusal  of 
protection  on  that  ground  would  bring  it  within  the  terms  of  the  257th 
section.  But  then  it  is  said,  in  consequence  of  an  observation  which  fell 
from  Lord  Justice  Knight  JSruce,  that  because  the  257th  section  speaks 
of  the  refusal  of  ^  further  ^^  protection,  and  the  256th  section  is  the  only 
other  section  where  the  word  ^<  further"  occurs,  the  legislature  was,  in 
the  257th  section,  speaking  of  a  particular  refusal  of  protection,  and 
that  therefore  it  meant  the  refusal  upon  the  grounds  mentioned  in  that 
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section,  (the  256th,)  where  alone  this  particular  refusal,  or  adjunct 
^  further,"  occnrs.  Bat  I  do  not  think  that  this  peculiarity  of  phrase 
controls,  in  this  manner,  the  general  enactment ;  for  although  the  ex* 
pression  ^'  refuse  further  protection "  does  not  occur  in  the  previous 
sections,  yet  in  the  162d  section  it  is  enacted,  that,  if  at  the  last 
examination  of  the  bankrupt  the  commissioner  should  adjourn  the 
examination  sine  diCj  the  bankrupt  shall  be  free  from  arrest  for  such 
time  (if  any)  as  the  commissioner  should  think  fit  to  indorse  upon  the 
summons ;  but  if  the  commissioner  does  not  indcNrse  any  time  upon 
the  summons,  that  is  substantially  refusing  protection.  In  what  case 
is  it  that  the  257th  section  says  that  the  commissioner  shall  issue  the 
certificate  of  judgment  ?  Where  he  has  previously  refused  further 
protection,  or  remsed  or  suspended  the  certificate  of  conformity* 
Now,  these  are  acts  clearly  referred  to  in  previous  sections.  In  sec* 
tion  198,  which  relates  to  the  granting  of  the  certificate  of  conformity, 
power  is  given  to  the  commissioner  to  refuse  or  suspend  the  allowance 
thereof.  There  is  nothing,  therefore,  which  can  connect  section  257 
with  section  256,  where  the  certificate  of  judgment  is  applied  for 
only  on  the  ground  of  the  refusal  or  suspension  of  the  certificate  of 
conformity.  These  were  the  two  arguments  raised  on  the  256th  and 
257th  sections,  but  the  main  argument  has  been  rested  on  the  259th 
section ;  and  though,  as  the  Lord  Chancellor  has  observed,  there  is  a 
degree  of  ambiguity  about  it,  yet  I  think  I  see  my  way  to  a  rational 
construction,  and  that  the  objection  raised  upon  it  cannot  control  the 
construction  of  the  two  previous  sections.  I  consirae  the  words 
*<  this  enactment "  as  if  they  had  been  '<  this  clause."  Can  tiie  words 
^  this  enactment "  refer  to  the  whole  of  the  enactments  in  this  group  ? 
If  so,  it  would  amount  to  a  legislative  declaration  of  impunily  for  aU 
offences  a^nst  the  bankrupt  law  which  might  be  committed  for  six 
months.  This  appears  to  me  an  unanswerable  argument  Another 
argument  founded  on  these  words  was,  that  they  might  mean  all  that 
was  new*  It  would  be  a  most  arbitrary  mode  of  argument  to  say 
that  these  words,  <'  this  enactment,"  shall  not  refer  merely  to  the  last 
antecedent,  but  we  will  pick  out  four  or  five  dauses  without  there 
being  any  thing  particular  to  connect  them,  and  we  will  refer  those 
words  as  if  they  were  applicable  to  those,  and  those  only.  It  is, 
besides,  a  fallacy  to  speak  of  one  part  of  the  act  being  more  new  than 
another :  the  whole  is  new ;  aU  the  previous  acts  were  repealed.  For 
these  reasons,  I  cannot  connect  the  259th  section  with  the  whole  act 
I  construe  it  by  itself. 

Knight  Bbuce,  L.  J.  As  a  majority  of  the  court  have  agreed  upon 
a  particular  construction  of  this  act  of  parliament,  it  would  be  of  no 
importance,  were  I  to  say  that  I  dissent  firom  the  rest  of  the  court 
Considering  the  great  and  obvious  ambiguities  which  unfortunately 
pervade  this  act  of  parliament  in  so  many  instances,  it  wo*uld  not  be 
a  matter  for  wonder  had  I  dissented  firom  the  other  members  of  the 
court  But  to  say  that  I  dissent,  would  be  to  represent  too  highly 
the  condition  of  my  mind.  I  do  not  dissent—- 1  only  doubt;  and 
perhaps  I  shall  never  cease  to  doubt    The  grounds  for  this  doubt,  or 
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the  main  grounds  for  it,  I  will  state  in  few  words.  FirslT" 
tions  256,  257,  258,  and  259  standing  together :  they  are  w 
in  this  sense,  that  there  were  no  provisions  similar  to  them  i 
of  this  country  previously.  But  there  are  in  the  same  statm 
diately  prececQng  and  immediately  following  this  new  matte 
ments  which,  with  a  very  slight  variation,  were  the  law  of  this  \ 
before  this  statute ;  and  for  that  reason,  but  not  alone  for  that  \ 
I  think  that  the  four  sections  containing  the  new  matter  ought  ^^ 
considered  as  one  entire  and  undivided  provision,  of  which  every  r^^ 
is  dependent  upon  the  rest,  and  to  be  construed  with  the  rest,  v^** 
256th  section  provides  that,  in  certain  cases,  the  court,  without^^^ 
ercising  any  option  or  discretion  whatever,  shall  refuse  any  forth 
protection  to  the  bankrupt,  or  refuse  or  suspend  the  certificate  of  col 
formiiy.  It  then  proceeds  to  enumerate  with  particularity  the  casei 
in  which  the  court  was  so  to  refuse  protection,  or  refuse  or  suspend 
the  certificate.  These  are  not  the  onlv  punishable  ofiences  against 
the  bankrupt  law,  but  only  the  particolar  offences  that  were  to  be 
considered  without  or  beyond  the  discretion  of  the  commissioner. 
Then  the  257th  section  provides,  that  when  the  court  shall  have 
refused  further  protection,  or  refused  or  suspended  the  certificate  of 
conformity,  the  court  shall^  not  may,  grant  a  certificate  of  judgment 
My  doub^  upon  this  and  other  grounds,  is,  whether  the  compulsory 
dauses^are  not  to  be  taken  together,  and  whether  the  commissioner 
could  grant  a  certificate  of  judgment,  except  in  a  case  where  it  was 
obligatory  upon  him  to  refuse  protection,  or  refuse  or  suspend  the 
certificate  of  conformity.  It  is  not  necessary  for  me  to  enter  into  any 
further  observations.  I  merely  make  these  remarks  as  entertaining  a 
doubt,  which  probably  I  may  ever  entertain ;  but  I  say  again,  that  to 
represent  my  mind  as  reaUy  one  of  dissent,  would  be  placing  it  much 
too  high.  Motion  refused. 
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Rbgina  V.  Chiohesteb.^ 

NoTember  24,  1851. 

Indictment  for  Nuisance "^  Judgment  by  Default'^  Sentence  not  to  be 

pronounced  on  Defendant  when  Absent. 

Defendant  had  suffered  judgment  bj  defiicdt  on  an  indiotment  for  a  nniaaaoe  to  a  navigabla 
riTer:— 

J9e2cf,  tiiat  the  coort  conld  not  in  his  absence  giye  judgment  that  the  nuisance  be  abated. 

Indiotment  for  a  nuisance  to  the  river  Toiridge,  in  the  county  of 
Devon,  by  erecting  a  weir  in  it  The  prosecution  was  instituted  by 
the  Admuralty,  and  the  defendant  had  suffered  judgment  by  default 
and  judgment  had  been  entered.  Notice  had  been  served  at  the 
defendant's  residence,  that  application  would  be  made  to  the  court 
for  judgment  against  him ;  but  the  defendant  kept  out  of  the  way. 

• 

Oroxoder  now  prayed  the  judgment  of  the  court 

[Lord  Campbell,  C.  J.  The  defendant  is  now  in  the  same  situa- 
tion as  if  he  had  been  convicted  by  a  jury ;  but  could  the  court  in 
that  case  pass  sentence  upon  him  in  his  absence  ?] 

Though  the  defendant  is  not  present  in  court,  the  court  may  give 
judgment  that  the  nuisance  be  abated.  A  capias  migh);  issue,  but 
that  would  cause  serious  delay  in  a  case  where  the  navigation  of  a 
river  is  affected 

^  16  Jur.  1181. 
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Lord  Campbell,  C.  J.  In. the  absence  of  the  defendant  we  cannot 
interfere  by  way  of  judgment  that  the  nuisance  should  be  abated : 
there  would  be  no  difficulty  in  proceeding  by  outlawry.  A  common 
nuisance  may  be  removed ;  but  we  cannot,  ez  partem  give  our  judg- 
ment that  this  is  such  a  nuisance. 

Pattbson  and  Earle,  JJ.,^  concoired 


Begina  v.  The  Justices  of  the  West  Rinmo  op  Yorkshire  ;  Re 

SCOTLAND  V.  Halifax.' 

Bail  Gonrt,  Norember  34,  1851. 

Mandamus '^  Notice  of  Appeal  ^^  Application  for  Chpy  of  Depoei^ 

iioM^ll  &  12  Vict.  c.  31,  s.  9. 

Upon  an  appeal  a^paiiurt  an  order  of  justices,  it  became  necessary  to  proye  aa  application  for 
a  copy  of  depositions,  nnder  the  11  &  12  Vict  c.  31,  s.  9.  The  only  application  which  had 
been  made  was  by  a  letter,  which  was  not  produced,  and  no  steps  liad  been  taken  in  order 
to  let  in  secondary  evidence  of  its  contents.  The  copies  of  the  de^xMitions  were  them^ 
selves  produced,  and  shown  to  have  been  sent  in  a  letter  by  the  magistrates*  deik :  — 

Hddt  that  the  Qnarter  Sessions  were  right  in  refusing  to  act  upon  parol  evidence  oi  that 
application. 

This  was  a  rule  calling  upon  the  justices  of  the  West  Biding  of 
Yorkshire  to  show  cause  why  a  fnandamris  should  not  issue,  com- 
manding them  to  enter  continuances,  and  hear  and  determine  an 
appeal  against  an  order  of  two  of  the  said  justices,  touching  the 
maintenance  of  a  pauper  lunatic.  On  the  27th  April,  1851,  the  order 
in  question  had  been  received,  through  the  post-omce,  by  the  overseers 
of  the  township  of  Spotland,  (the  appellants,)  from  the  overseers  of 
the  township  of  Halifax,  (the  respondents.)  On  the  12th  May  a  let- 
ter, applying  for  a  copy  of  the  depositions  or  examinations  taken 
before  the  justices,  was  written  and  sent  through  the  post,  by  the 
appellants,  to  the  clerk  to  the  justices  by  whom  the  order  purported 
to  have  been  made.  This  was  addressed  ^  To  the  Clerk,  to  John 
Rhodes  Ralph  and  William  Haigh,  Esqrs.,  two  of  her  Msyesty's 

{'ustices  of  the  peace  for  the  West  Riding  of  the  county  of  York,  at 
lalifax,  in  the  said  riding."  In  the  usual  course  of  the  post  the 
letter  would  be  delivered  to  the  derk  to  the  justices  at  Halifax  on  the 
following  day.  On  the  15th  May  an  answer,  dated  May  14, 1851,  was 
received  from  the  derk  to  the  said  justices,  indosing  copies  of  certain 
documents,  purporting  to  be  the  examinations  of  the  witnesses  taken 
before  the  justices  on  the  26th  Aprils  the  day  of  the  date  of  the  order. 
""-""—  ■  ■     —  --  ,  _ . — ~        •       • 

1  CoLEBipoE,  J.,  Has  abteat  on  aQOoant  of  indtipMilioii.   Wxgbtmait,  J.,  hm  at 
the  Sittings  in  Loadon. 
s  Id  Jar.  1182. 
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A  written  ii^tice  of  appeal  was  then,  on  the  24th  May,  served  upon 
the  overs^^'^  oi  Halifax,  and  fourteen  clear  days  before  the  com- 
xaencewest  of  the  sessions  the  grounds  of  appeal  had  also  been 
served  and  the  appeal  entered.     Upon  its  being  called  on,  the  appel- 
lants were  required  to  put  themselves  in  court,  by  proving  a  due 
notice  of  appeal ;  whereupon  a  witness  deposed  to  the  above  facts, 
^gt  the  letter  applying  for  the  depositions  was  not  produced ;  the 
docaments  which  were  received  in  reply  to  that  letter  were,  however, 
piodaced  to  the  court,  but  were  not  read  or  tendered  in  evidence.    It 
was  then  objected,  on  the  part  of  the  respondents,  that  the  letter  by 
which  the  application  for  a  copy  of  the  depositions  was  said  to  have 
been  made  ought  to  be  produced  to  the  court,  and  that  the  clerk  to 
the  justices,  the  person  to  whom  it  was  addressed,  should  have  been 
served  with  a  subpoena  to  produce  the  same ;  and  that  as  it  appeared 
that  such  application  was  in  writing,  no  other  evidence  could  be  given 
of  it,  unless  it  were  shown  to  have  been  lost  or  destroyed.    The  court 
of  quarter  sessions  held  this  to  be  a  valid  objection,  and  ordered  the 
appeal  to  be  struck  out,  stating  that  they  were  not  satisfied  that  tiiere 
was,  in  fact,  any  application  for  the  depositions;  and  that  as  no 
notice  of  appeal  nad  been  given  by  the  appellants  within  twenty-one 
days  after  tne  order  had  been  received  by  them,  and  no  application 
for  the  depositions  was  proved  to  have  been  made,  the  appellants 
had  not  brought  themselves  within  the  terms  of  the  11  &  12  Vict 
c  31.1 

Pashley  and  Pickering  now  showed  cause.  The  sessions  had 
decided  a  question  of  fact,  viz.  whether  they  had  sufficient  proof 
before  them  that  the  notice  of  appeal  had  been  ^ven  within  the  time 
allowed  by  law;  and  their  decision  was  final.  Kegina  v.  The  Justices 
o/*  Kesteveuj  3  Q.  B.  810 ;  Regina  v.  The  Justices  of  Flintshire j  4 
JDowl.  &  L.  644. 

[  WiGHTMAN,  J.  Suppose  the  decision  had  been  upon  the  legality 
of  the  evidence,  and  they  had  said,  <<  We  are  not  satisfied  there  is 
any  legal  evidence,"  would  not  this  court  then  have  jurisdiction  to 
review  that  decision  ?] 

It  is  different  if  the  parties,  being  agreed  upon  facts,  ask  for  the 
opinion  of  the  quarter  sessions  upon  a  point  of  law ;  but  in  this  case 
the  court  cannot  interfere,  as  the  sessions,  being  both  jud^  and  jurv, 
had,  in  the  latter  capacity,  decided  that  no  appUcation  had  been  made 
for  the  depositions.    Regina  v.  The  Justices  of  Somersetshire^  4  DowL 


1  By  sMtbn  9  it  is  enacted,  "  that  no  appeal  shall  be  allowed  against  any  order  of 
remow,  if  notice  of  snch  appeal  be  not  given,  as  required  by  law,  within  the  snace 
of  twenty-one  dayi  after  the  notice  of  chai|;eability  and  statement  of  the  grounos  of 
remoTal  shall  have  been  sent  by  the  oreneers  or  guardians  of  the  removing  parish  to 
the  overseexB  or  guar^^ans  of  the  parish  to  which  such  order  shall  be  directed,  unless 
within  such  period  of  twenty-one  days  a  copy  of  the  depositions  shall  hare^  been  ap- 
^ed  for  as  aforesaid  by  the  last-mentionea  overseen  or  guardians,  in  which  case  a 
further  period  of  fourteen  days  after  the  sending  of  such  copy  shall  be  allowed  for  the 
giving  of  such  notice  of  appeaik;  but  in  such  case  no  poor  person  shall  be  removed 
under  soch  order  of  removal  until  Uie  expiration  of  such  further  period  of  fourteen 
days.* 
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Regioft  V.  The  JosticM  of  the  West  Riding  of  Yoiluhire. 

&  1m  741.  Bex  V.  Tke  Justices  of  Cumberland^  4  Ad.  &  EL  695,  might 
be  considered  an  authority  for  the  other  side ;  but  that  case  had  been 
overruled  by  Begina  v.  The  Deputies  of  the  Freemen  of  Leicester^  15 
Q*  B.  671.  This  was  not  like  a  case  of  justices  dedining  jurisdic* 
tion,  where,  if  they  had  come  to  a  wrong  decision,  the  court  would 
interfere.  It  was  necessary  that  notice  of  appeal  should  be  given 
within  twenty-one  days  after  receipt  of  the  order  appealed  against, 
unless  within  that  period  an  application  for  the  depositions  had  been 
made.  The  justices  had  decided  the  fact  that  there  was  not  sufficient 
proof  of  such  an  application.     The  court,  therefore,  would  not  inter- 

Eose  to  compel  them  to  rehear  evidence  of  a  fact  upon  which  they 
ad  already  come  to  a  decision.    Eex  v.  Carnarvon^  4  B.  &  A.  86. 

Crompton  and  Overend,  contra.  The  sessions  seemed  to  have 
thought  that  they  were  not  at  liberty  to  infer,  from  the  documents 

Eroduced  and  from  the  surrounding  circumstances,  that  an  application 
ad,  in  fact,  been  made.  They  did  not  decide  whether  there  had  been 
an  application  or  not,  but  merely  that  a  preliminary  document  was  not 
produced;  and  in  B£g%na  v.  The  Deputies  of  the  Freemen  of  Leicester 
it  was  held,  that  the  deputies  having  erroneously  decided  in  one  case 
that  personal  service  was  a  preliminary  to  exercising  their  jurisdic- 
tion, what  they  had  done  was  a  refusal  to  exercise  that  jurisdiction, 
and  the  rule  for  a  mandamtu  was  made  absolute.  But  in  the  other 
case  put,  the  deputies  had  exercised  their  jurisdiction  by  deciding  on 
the  &ct  whether  notice  was  given  or  not,  and  the  rule  was  dis- 
charged. In  Regina  v.  Bichardsy  15  Jur.  358 ;  s.  o.  3  Eng.  Rep.  410, 
Coleridge,  J.,  said,  ^^  There  is  a  well-known  distinction  between  inter- 
fering with  proceedings  in  inferior  tribunals,  where  the  judge  has 
abstained  from  entering  on  the  case  in  consequence  of  a  wrong  deci- 
sion upon  some  preliminary  matter,  and  where  he  has  actually  heard 
and  decided  the  question."  The  witness  called  proved  that  the  docu- 
ments came  in  a  letter  to  him,  and  produced  them  to  the  court 

[ WioHTMAN,  J.  Suppose  that  no  evidence  had  been  offered  of  any 
application,  but  simply  the  documents  had  been  produced?] 

That  would  be  sufficient  evidence  of  an  application,  for  the  docu- 
ments could  not  come  of  themselves,  and  it  would  not  be  the  duty  of 
the  clerk  to  give  them  unless  they  were  applied  for.  Although  a  let- 
ter was  written,  yet  the  application  was  a  fact,  and  parol  evidence 
ought  to  have  been  received  of  it  Nothing  turns  upon  what  was  in 
that  letter.  Something  was  written  to  the  clerk  of  the  justices,  put 
into  the  post,  and  two  days  after,  in  the  course  of  the  post,  a  letter  is 
received  containing  certain  documents.  What  was  in  the  first  letter 
must  be  quite  immaterial.  The  sessions  decided,  that  as  the  applica- 
tion was  in  writing,  the  letter  was  the  best  evidence,  and  confined  the 
appellants  to  the  proof  of  that,  thereby  in  effect  saying  they  could  not 
receive  any  other  but  written  evidence. 

WioHTMAN,  J.  I  do  not  think  it  necessary  to  determine  what 
are  the  precise  circumstances  under  which  the  court  will  interfere 
by  mandamus.    In  the  present  case,  in  oider  to  excuse  the  want 
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sigaed  the  following  certificate :  " Upon  the  said  bankrupt  be- 
ing examined,  it  appeared  to  me  that  the  bankrupt  bad  not  filled  any 
stock  account  or  proper  cash  account  with  his  balance-sheet ;  where- 
upon I  did  adjourn  the  last  examination  of  the  said  bankrupt  until 
Thursday,  the  20th  February  next,"  &c.  On  the  20th  February, 
1851,  the  bankrupt  was  agam  examined  before  Mr.  Commissioner 
Evans,  when  the  commissioner  signed   the  following  certificate: 

^< The  said  bankrupt  being  examined,  it  appeared  to  me  that 

the  said  William  Stanton  had  not  filed  any  stock  account,  nor  any 
special  cash  account,  particularly  as  to  the  deficiency  of  341/.  17^.  6a. 
referred  to  in  his  balance-sheet,  and  that  his  balance-sheet  was  not 
satisfactory;  whereupon  I  did  adjourn  the  last  examination  of  the 
said  bankrupt  sine  die,  with  protection  until  the  27th  day  of  March 
next"  On  the  13th  October,  1851,  the  bankrupt  appeared  before  fhe 
commissioner,  in  answer  to  a  warrant,  to  show  cause  why  he  had 
not  filed  a  stock  account  and  cash  account,  as  required  by  his  as- 
signees ;  and  he  stated  that  he  had  not  filed  such  stock  account  and 
cash  account  as  required,  not  being  able  to  furnish  such  account. 
The  commissioner  thereupon  made  the  certificate  complained  of  in 
the  notice  of  motion,  declaring  that  the  assignees  of  the  bankrupt 
were  creditors  to  the  amount  of  1207/>  125. 5cL  and  refusing  the  bank- 
rupt protection  in  the  form  in  Schedule  (B  a.)  to  the  act  12  and  13 
Vict.  c.  106.  The  bankrupt  was  arrested  on  the  21st  October,  1851, 
by  virtue  of  a  writ  of  execution  issued  upon  such  certificate.  See 
sect  257  of  stat  12  and  13  Vict  c  106,  in  note.  On  the  24th  No- 
vember,  1851,  the  bankrupt  moved  before  the  commissioner  that  his 
certificate  of  the  13th  October  might  be  set  aside,  and  that  the  bank- 
rupt might  be  discharged  out  of  custody ;  and  the  commissioner  re- 
fused the  motion.  The  present  motion  was  an  appeal  from  that  de- 
cision. The  question  turned  upon  what  was  the  true  construction 
of  sect  257  of  the  12  and  13  Vict  c.  106,  taken  in  connection  with 
sects.  256  and  259.  The  Lords  Justices  of  the  Court  of  Appeal  hav- 
ing been  unable  to  come  to  an  unanimous  opinion  upon  the  question, 
it  was  now  urged  before  the  full  court^     The  bankrupt,  in  an  affida- 


firand 


1  The  sections  of  the  act  which  were  chiefly  referred  to  in  the  atgument  will  be 
..and  in  the  SSth  ffroujp  or  division  of  sections;  that  division  is  headed,  "  And  with 
respect  to  offences  against  the  law  relating  to  bankruptcy  and  other  matters  in  this 
act,  be  it  enacted,"  and  contained  sects.  251  to  275  inclusive. 

The  256th  section  was,  so  far  as  is  necessary  to  state,  in  these  words :  "  That  if,  at 
the  sitting  apnointed  for  the  last  examination  or  any  bankrupt,  or  at  any  adjournment 
thereof,  it  shsui  appear  to  the  court  that  the  bankrupt  has  committed  any  of  the  offences 
hereinafter  enumerated,  the  court  shall  refuse  to  grant  the  bankrupt  any  further 
protection  from  arrest ;  and  if,  at  any  sitting  or  adjourned  sitting  for  the  allowance  of 
the  certificate  of  any  bankrupt,  it  shall  appear  that  he  has  committed  any  of  such 
offences,  the  court  shall  refuse  to  grant  such  certificate,  or  shall  suspend  the  same  for 
such  time  as  it  shall  think  fit,  and  sbeJl  in  like  manner  refuse  to  grant  tiie  bankrupt 
any  further  protection."  The  section  then  enumerated  nine  classes  of  ofiences ;  but  it 
was  admitted  by  the  counsel  for  the  asragnees,  that  the  not  keeping  a  stock  account  by 
the  bankru])t  was  not  an  offence  within  either  of  those  classes,  there  being  no  prcx>f 
that  this  omission  was  done  wilfully,  and  with  an  intent  to  conceal  the  true  state  of  his 
affairs. 

The  257th  section,  after  declaring  that  the  assignees  shall  be  deemed  judgment  ere- 
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vit  in  support  of  the  present  motion,  stated  that  he  did  not  keep  either 
a  stock-book  or  a  cash-book,  not  being  aware  of  the  necessity  of  so 
doing,  and  that  he  was  therefore  unable  to  comply  with  the  requi* 
sition  of  his  said  assignees,  but  that  he  gave  them  the  best  account 
he  was  able  to  do  respecting  his  stock  and  cash  transactions. 

C.  P.  Cooper  and  Simpson^  in  support  of  the  motion,  contended 
that  the  only  cases  in  which  the  commissioner  could,  under  the  2d7th 
section,  grant  a  judgment  certificcUej  were  those  where  the  commis- 
sioner had  refused  further  protection,  or  refused  or  suspended  the  cer- 
tificate, under  the  2d6th  section,  in  consequence  of  it  appearing  to 
the  court  that  the  bankrupt  had  committed  some  one  of  the  offences 
therein  enumerated;  and  that  it  never  could  have  been  intended, 
that  in  every  case  where  protection  was  refused  b,  judgment  certificate 
should  issue,  and  thereby  empower  a  creditor  who  had  proved  his 
debt  to  do  that  which  is  so  inconsistent  with  the  bankrupt  law^ 
namely,  to  come  in  under  the  bankruptcy,  and  also  to  arrest  the 
bankrupt:  that  it  was  dear,  from  the  259th  section,  that  it  was 
speaking  of  imprisonment  under  the  new  penal  enactments  of  the 
2d6th  and  257th  sections;  otherwise  what  would  have  been  the 
sense  of  postponing  the  taldng  effect  of  that  which  was  old  law  for  a 
period  of  six  months  ?  and  why  should  the  bankrupt  be  kept  in  pri- 
son  for  a  year,  even  after  payment  of  his  debts,  unless  as  a  punish' 
ment  ?  but  that,  under  this  section,  if  every  creditor  was  paid  in  full, 
still  he  must  remain  in  prispn,  except  by  order  of  the  court :  that  the 
only  place  where  the  words  ^^  be  it  enacted"  occurred  was  in  the  in* 

diton  of  the  bankrupt  for  the  whole  amount  due  to  his  creditors,  and  each  creditor  a 
Judgment  creditor  ror  his  amount  of  proof,  proceeds :  **  And  the  court,  when  it  shall 
have  refused  to  grant  the  bankrupt  any  further  protection,  or  shall  have  refused  or 
suspended  his  certificate,  shall,  on  the  application  of  such  asngnees  or  of  any  such  ere' 
ditor,  grant  a  certificate  under  the  seal  oC  the  court,  in  the  form  contained  m  schedule 
(B  a.)  to  this  act  annexed;  and  eveiy  such  certificate  shall  have  the  efi*ect  of  a  judg- 
ment entered  up  in  one  of  her  Majesty's  superior  courts  of  common  law  at  Westmin- 
ster until  the  allowance  of  the  certificate  of  conformity  cf  such  bankrupt ;  and  the  as* 
fflgnees  or  the  creditor  to  whom,  according  to  such  certificate,  the  bankrupt  shall  be  in- 
debted as  therein  mentioned,  shall  be  thereupon  entided  to  issue  and  enforce  a  writ  of 
execution  against  the  body  of  such  bankrupt;  and  the  produbtion  of  any  such  certifi- 
cate to  the  proper  ofiicer  of  ftn^r  such  superior  conrt  shall  be  sufficient  authority  to  him 
to  issue  ana  seal  such  writ,  and  it  shall  be  lawful  for  such  superior  courts  to  make  such 
orders  and  rules  in  that  behalf  as  to  them  shall  seem  fit :  provided  always,  that  every 
such  last-mentioned  certificate  shall  be  deemed  to  have  been  cancelled  and  dischargea 
by  the  allowance  of  the  certificate  of  conformity  of  such  bankrupt  from  the  time  of 
such  allowance :  provided  also,  that  no  execution  by  virtue  of  any  certificate  which 
shall  be  granted  to  any  creditor  or  Itssignees  as  aforesaid  shall  be  issued,  nor  shall  any 
such  certificate  or  execution  in  any  manner  affect  any  estate  or  effects  which  shaU 
come  to  or  be  acquired  by  the  bankrupt,  after  the  allowance  of  his  certificate  of  con- 
formity." 

Sect  259 :  "  That  if  any  bankrupt  shall  be  taken  in  execution  after  the  refusal  of 
protection,  or  after  the  refusal  or  suspension  of  his  certificate,  he  shall  not  be  dis- 
charged fjnom  such  execution  until  he  shall  have  been  in  prison  for  the  full  period  of 
one  year,  except  by  order  of  the  court :  provided  always,  tnat  this  enactment  shall  not 
take  effect  until  after  the  expiration  of  six  months  from  the  commencement  of  this 
act,  and  then  only  against  sucn  persons  as  shall  have  been  adjudj^d  bankrupt  under 
this  act,  and  for  offences  committed  after  the  commencement  of  this  act" 


300    COURT  OF  QUEEN'S  BENCH,  1861-52. 

ina  V,  QeakelL 


said  statute.  If  the  court  should  be  of  that  opiiiion,  the  rate  is  to  be 
amended,  by  striking  out  of  it  so  much  as  relates  to  the  assessment  of 
the  Portico ;  but  if  the  court  should  be  of  opinion  that  the  Portico 
ought  not  to  be  exempted,  then  the  rate  is  to  stand  confirmed* 

Pashley^  for  the  respondents.  This  case  is  within  Reg.  v.  Brandt^ 
15  Jur.  223 ;  s.  c.  3  Eng.  Rep.  323,  where  the  Manchester  Concert 
Hall  was  held  not  exempt  from  rates.  The  question  arose  in  Reg.  v. 
PhUlipsj  8  Q.  B.  745,  754 ;  12  Jur.  431,  432,  which  was  the  case  of 
The  Birmingham  News-roomj  and  the  court  expressed  a  strong  opinion 
against  the  exemption,  but  the  case  went  on  upon  the  want  of  the 
certificate  of  the  banister.  The  use  of  the  library  is  confined  to  the 
members  of  the  institution,  and  therefore  the  institution  cannot  be 
said  to  be  for  the  promotion  of  the  purposes  of  literature.  In  The 
Churchwardens  of  Birmingham  v.  Shaw^  10  Q.  B.  868;  13  Jur.  357, 
the  society,  which  was  held  to  be  exempt,  was  instituted  for  the  esta- 
blishment of  a  library,  in  which  books  and  periodicals  only  were  taken 
in,  and  any  person  ^ight  become  a  subscriber,  and  the  benefits  of  the 
institution  were  extended  to  certain  other  persons  on  other  terms.  In 
The  Earl  of  Clarendon  v.  TJie  Rector  and  vestry  of  Si.  James^Sj  West- 
minster^  15  Jur.  492,  where  the  London  Library  was  held  ratable  on 
the  ground  that  part  of  it  was  letofi*,  the  court  of  common  pleas  seem 
not  to  have  approved  of  the  decision  in  3%e  Qiurchwardens  of  Bir- 
mingham V.  Shawj  though  they  felt  bound  by  it 

T.  Jones  J  contra.  In  Reg.  v.  Brandtj  15  Jur.  223 ;  s.  c.  3  Eng.  Rep. 
323,  it  was  apparent  on  the  face  of  the  rules  that  the  object  of  the 
institution  was  social  intercourse.  A  library  may  properly  include 
magazines  and  newspapers :  much  of  the  information  given  in  news- 
papers promotes  literature  and  the  fine  arts. 

[Coleridge,  J.  Would  an  institution  in  which  newspapers  only 
were  taken  in  be  within  the  meaning  of  stat  6  &  7  Vict  c.  36  ?] 

The  word  '<  exclusively  "  refers  to  the  principal  and  primary  object 
of  the  institution. 

[Coleridge,  J.  Suppose  there  were  two  rooms,  one  a  library,  and 
the  other  a  news-room,  which  would  be  the  primary  object  of  the 
institution  ?] 

If  they  were  severed,  the  news-room  might,  perhaps,  be  liable  to 
rates ;  but  in  this  institution  they  are  uniteo. 

[Coleridge,  J.  There  is  nothing  to  show  whether  the  news-room 
was  superadded  to  the  library,  or  vice  versd.] 

[Lord  Campbell,  C.  J.  The  library  is  confined  to  the  use  of  the 
40U  subscribers.  I  am  not  prepared  to  say  that  such  a  library  is  ex- 
empt In  the  case  of  the  Birmingham  Library,  The  Churchwardens 
of  Birmingham  v.  ShaWj  10  Q.  B.  868 ;  13  Jur.  367,  by  rule  4  any 
person  might  have  the  use  of  the  books  on  payment  of  6^.  6d.  per 
quarter,  upon  depositing  the  value  of  the  book  taken  out  of  the  library, 
or  upon  recommendation  from  a  subscriber.  This  institution  is  ex* 
elusive:  there  is  a  great  difference  between  an  institution  which 
admits  all  persons,  and  one  which  is  confined  to  a  few.    Many  per* 
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sons  cannot  avail  themBelves  of  the  benefit  of  this  institation  with  the 
aid  either  of  money  or  character.  In  TJte  Earl  of  Clarendon  v.  The 
Qm-ckwardens  of  8L  Jameses j  Westminster^  15  Jar.  492 ;  8.  c.  5  Eng. 
Rep.  393,  the  court  of  common  pleas  recognize  Tke  Churchioardens  of 
Birmingham  v.  ShaWj  but  do  not  say  that  they  would  hold  such  an  in- 
stitution to  be  exempt  if  it  was  confined  to  wO  members.] 

Stat.  6  &  7  Vict  e.  36,  imposes  only  four  conditions  to  the  exemp- 
tion from  rates :  the  court  is  now  about  to  impose  a  fifth  condition, 
viz.,  that  the  public  should  have  access  to  the  institution :  that  is  not 
a  condition  expressed  in  the  statute,  or  involved  in  the  requisition, 
that  the  society  should  be  ^^  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively." 

Pashley  was  not  heard  in  reply. 

Lord  Campbell,  C.  J.  We  need  not  trouble  Mr.  Pashlev  to 
reply.  It  is  quite  clear  that  this  is  not  a  society  ^instituted  for 
purposes  of  science,  literature,  or  the  fine  arts  exclusively,"  within  the 
meaning  of  stat.  6  &  7  Vict  c.  36.  It  would  be  very  strange  if  the 
legislatmre  had  passed  an  act  which  would  exempt  such  an  institu- 
tion from  a  liability  to  contribute  to  the  relief  of  the  poor ;  because  it 
must  be  borne  in  mind,  that  wherever  the  exemption  can  be  esta- 
blished, it  throws  upon  the  parish,  and  upon  some  persons  in  it  who 
may  be  not  well  able  to  bear  it,  the  burthen  of  paying  a  rate  to  con- 
tribute towards  the  support  of  the  institution.  I  do  not  think  that 
such  an  imputation  can  be  cast  upon  the  legislature  with  respect  to 
this  statute ;  but  that,  if  properly  construed,  it  may  lead  to  beneficial 
consequences.  The  preamble  is — ^^  Whereas  it  is  expedient  that 
societies  established  exclusively  for  purposes  of  science,  literature, 
or  the  fine  arts,  should  be  exempt  from  the  charge  of  county,  borough, 
parochial,  and  other  local  rates,  in  respect  of  land  and  buildings  occu- 
pied by  them  for  the  transaction  of  their  business,  and  for  carrying 
into  effect  their  purposes."  But  what  is  this  society  ?  If  we  were  to 
hold  that  tiie  Portico  in  Manchester  is  exempted,  there  is  hardly  a 
club  in  Pall-mall  or  in  St.  James's  street  that  might  not  claim  a  simi- 
lar exemption,  for  I  believe  all  these  clubs  have  libraries  for  the  use 
of  the  members.  In  this  institution  there  is  a  library,  but  it  is  only 
for  the  use  of  the  members ;  and  there  is  a  news-room,  and  that  abo 
is  only  for  the  use  of  the  members,  in  which  room  are  provided  not 
only  newspapers,  which  now  contain  valuable  literature,  but  there  are 
reports  of  the  markets,  and  advertisements  of  sales,  and  various  fiBicili- 
ties  for  carrying  on  commercial  business.  Now,  can  we  say  that  this 
is  a  society  established  exclusively  for  the  purposes  of  science,  litera* 
ture,  or  the  fine  arts?  It  has  nothing  to  do  with  the  fine  arts  or  with 
science.  Is  it  for  the  purpose  of  the  general  literature  of  the  country  ? 
It  is  for  the  private  convenience  of  tiie  400  subscribers,  and  for  them 
only.  Where  there  is  a  public  library,  really  and  bond  fide  esta- 
blished for  the  public  good,  and  for  the  advancement  of  Uteratnre,  it 
may  be  entitied  to  exemption ;  but  it  is  impossible,  when  we  look  to 
the  purposes  for  which  tnis  society  is  established,  to  say  tluit  it  is  in* 
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stituted  exclusively  for  the  purposes  of  aciencei  literature,  or  the  fiae 
arts.  In  Ref.  v.  BroiuU,  15  Jur.  223 ;  s.  c.  3  Eng.  Rep.  323,  we 
said,  ^  We  most  see  whether  the  promotioa  of  science,  literature, 
or  the  fine  arts  be  the  primary  object  of  the  members,''  or  whether  the 
primary  object  is  the  convenience  and  amusement  or  relaxation  of 
the  members.  If  the  latter  is  the  case,  it  does  not  come  within  the 
exemption  of  the  act;  it  ought  to  be  rated,  and  the  members  ought 
to  contribute  with  their-fellow  subjects  to  all  the  public  burthens  at- 
tached to  property. 

Patteson,  J.  Independently  of  any  cases,  I  should  certainly  have 
thought  that  this  institution  was  not,  within  the  words  of  stat.  6  &  7 
Vict  c.  36,  a  society  '<  instituted  for  purposes  of  science,  literature,  «r 
the  fine  arts  exclusively."  It  is  more  in  the  nature  of  a  club  which 
the  members  subscribe  to  for  their  own  convenience :  they  have  a 
reading-room  and  a  news-room,  and  pamphlets  and  newspapers,  and 
other  periodical  publications  are  taken  in,  and  they  have  also  a  con- 
siderable library.  I  was  at  first  rather  puzzled  to  see  whether  this 
was  distinguishable  from  the  case  of  the  Royal  Manchester  Institution. 
Reg,  V.  The  Overseers  of  Manchester j  15  Jur.  219;  s.  c.  3  Eng.  Rep.  314 
In  that  case  there  was  a  large  library,  and  lectures  on  literary  and  sci- 
entific subjects  were  given,  to  which  strangers  were  admitted  gratui- 
tously ;  and  it  was  ex[»essly  established  for  the  promotion  of  science, 
literature,  and  the  fine  arts.  In  the  present  case  the  use  of  the  library 
is  confined  entirely  to  the  subscribes  for  their  own  benefit  and  enjov- 
ment  It  is  more  within  the  case  of  the  Mancheste  Conc^  Hall, 
Reff.  V.  Brandij  15  Jur.  223 ;  s.  c.  3  Eng.  Rep.  323,  where  it  was  laid 
down  that  the  institution  must  be  not  merely  a  place  for  the  amuse- 
ment and  gratification  of  those  who  choose  to  subscribe,  but  for  some 
further  and  more  extensive  pturposes  also.  The  case  of  The  Earl  of 
Clarendon  v.  The  Oiurchwardens  of  St.  James^Sy  Westminster^  15  Jur. 
492 ;  s.  c.  5  Eng.  Rep.  393,  seems  more  like  The  Churchwardens  of 
Birmingham  v.  ShaWj  10  Q.  B.  868 ;  13  Jur.  357 ;  but  it  was  decided 
upon  another  point,  that  the  society,  which  was  the  London  Library, 
had  nnderiet  a  portion  of  their  premises ;  though  the  court  said  that 
they  should  have  felt  themselves  bound  by  the  decision  of  this  court 
to  hold  that  it  was  within  the  statute.  The  decision  in  that  case, 
therefore,  does  not  stand  in  the  way  of  our  deciding  according  to  the 
real  meaning  of  the  statute,  which  is,  that  the  society  must  be  not 
.merely  for  the  amusement  of  the  parties  who  subscribe,  but  also  for 
the  purposes  of  promoting  science,  literature,  or  the  fiine  arts.  This 
society  is  not  of  that  description,  and  therefore  is  not  within  the  act, 
•and  consequently  is  ratable. 

• 

Coleridge,  J.  To  iHinff  the  case  within  stat  6  &  7  Vict.  c.  36,  to 
which  we  ought  to  give,  n  we  can,  a  reasonable  construction,  there 
imist  be  a  society,  and  that  society  must  be  instituted  exclusively  for 
tiie  purposes  stated  in  the  act,  or  <me  of  them,  viz.,  science,  literature, 
<or  the  fine  arts.  It  is  not  enough  for  two  or  more  persons  to  agree 
•together  to  have  a  oomou^n  library  or  news-room,  or  a  place  where 
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they  may  coltirate  natural  hiBtofy  <nr  any  of  the  sciences;  and  the 
number  of  persons  who  so  agree  cannot  make  any  difference  in  the 
principle.  There  must  be  a  society,  and  it  must  have  the  purposes 
which  I  have  stated.  In  this  institution  a  certain  number  ofpersons, 
for  their  own  convenience  and  for  their  own  improvement,  have 
agreed  to  occupy  a  building,  which  has  three  parts-— a  library,  a 
reading-room,  and  a  news-room.  There  is  nothing  to  distinguish  one 
object  from  the  other  as  the  primary  object  It  seems  to  me  a 
violence  to  common  sense  to  sav  that  these  persons  constitute  a 
society  for  the  purpose  of  advancing  literature  or  any  thing  else  ex* 
dusively.  The  result  may  be,  that  the  shareholders  may  become 
better  informed  in  science,  literature,  or  the  fine  arts ;  but  that  will: 
not  make  them  a  society  ^  instituted  for  purposes  of  science,  litera^ 
ture,  or  the  fine  arts  exclusively.'* 

JhdgmefU  Jbr  retpandmli^ 
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Bail  Conrt,  Noyember  14  and  25, 1851. 

Burgess  ListS  Sp  6  WtO.  4,  c.  76,  §  17. 

D/s  name  beiog  acddentaUy  omitted  from  tlie  bufj^eM  fist  of  the  borough  of  H^  be  sent  M  € 
notice  under  the  5  &  6  WilL  4,  c.  76,  \.  17,  cUummg  to  have  hia  name  uuerted*  He  had 
tigned  this  notice,  **  A.  W.  Dobing,*'  and  did  not  attend  the  revision  of  the  list  to  snb* 
stantiate  his  daim.  The  mayor  and  assessors  refused  to  insert  his  name  in  the  list,  npoii 
the  ground  that  they  oonld  not  place  it  there  with  initials  only  for  the  dunstiaa  name,  not 
nnd^  tiie  drcomstanoes,  with  the  chrisdan  name  in  full,  although  it  was  piored  to  them  thai 
he  was  entitled  to  have  his  name  inserted,  and  that  there  was  no  other  person  of  a  similar 
name  in  the  borough ;  and  it  also  appeared  that  **  A.  W."  meant  ** Anthony  Wilson :  **  — 

BM,  that  die  mayor  and  assessors  would  have  been  justified  in  placing  his  name  upon  ths 
list,  and  tike  conrt  would  now  order  it  to  be  done. 

This  was  a  rule  calHng  upon  the  mavor  and  assessors  of  Hartlepool 
to  show  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  put  on  the  burgess  roll  of  the  present  year  the  name  of  Ajithony 
Wilson  Dobing.  It  appeared  that  the  assistant  overseer,  in  making 
out  the  burgess  list,  had  omitted  to  insert  such  name ;  whereupon  a 
claim  was  sent  in,  signed  ^  A.  W.  Dobing."  Upon  the  revision  day 
Dobing  was  not  in  attendance,  but  the  assistant  overseer  stated  that 
his  name  had  been  accidentally  omitted,  and  that  he  was  duly  qnali« 
fied.  It  was  also  shown  that  the  name  of  Anthony  Wibon  Dobing 
was  on  the  rate-books,  that  there  was  no  other  persqn  of  that  name 
in  the  borough,  and  that  it  was  commonly  understood  that  ^  A.  W; 
Dobing"  meant <^  Anthony  Wilson  Dobing»"  The  mayor  and  as^ 
sessors,  however,  thought  that  they  ought  not  to  put  a  burgess  on  the 
roll  by  his  initials  only,  and  that  in  the  absence  of  the  claimant,  they 

I  Ih  Jur.  IIJ^S;  21  Law  J.  Bep.  (n.  s.)  Q.  B.  71. 


a04  COURT  OF  QUEEN'S  BENCH,  1851 -S2l 

Begina  v.  The  Mayor  and  Anvaaa  of  HardepooL 

were  not  wairanted  in  infeiring  that  ^  A.  W.^  meant  ^  Anthony  Wil- 
son."   They  therefore  dkallowl  the  claim. 

November  14.  Cdky  in  moving  for  the  mle,  asked  for  a  peremptory 
numdamus  in  the  first  instance,  and  dted  Regina  v.  The  Mayor  of 
Dover  J 11  Q*  B.  260,  where  a  party  applied  to  have  his  name  inserted 
in  the  burgess  roll  under  the  7  WiU.  4  and  1  Vict  c,  78,  §  24;  and 
Lord  Denman  expressed  a  doubt  whether,  if  the  court  was  satisfied 
of  his  title  upon  affidavit,  they  ought  not  to  award  a  peremptory 
mandamus  in  the  first  instance.  But  Erie,  J.,  stated  that  such  was 
not  the  practice  of  the  Crown-office,  and  the  statute  did  not  authorize 
a  peremptory  mandamus.    He  therefore  granted  a  rule  nist  only. 

November  25.  Cleasby  now  showed  cause.  The  mayor  was  not 
bound  to  insert  upon  the  burgess  roll  a  name  with  initials  only,  al- 
though it  might  have  been  different  if  the  party  had  attended  and 
explained  what  his  name  reaUy  was. 

[Erle,  J.  Does  this  inquiry  raise  any  question  under  the  Municipal 
Corporation  Act,  which  directs  that,  in  certain  proceedings  and  forms, 
it  shall  be  sufficient  if  the  name  of  a  person  or  place  is  so  expressed 
as  to  be  understood  ?] 

That  would  be  one  question. 

JErle,  J.  The  law  provides  that  any  party  aggrieved  may  come  to 
fhis  court  in  order  to  have  his  name  placed  upon  the  roll ;  and  as  it 
is  now  clearly  established  that  ^'  A.  W."  means  Anthony  -Wilsoiiy 
surely  I  may  order  that  name  to  be  inserted] 

The  court  will  not  order  the  name  to  be  inserted  unless  it  ought  to 
have  been  so  at  the  time  the  mayor  rejected  it  The  question  was 
not  whether  the  description  given  was  such  as  would  identify  the 
person,  but  whether  it  was  (so  far  as  the  name  was  concerned)  such 
a  description  as  would  indicate  both  the  christian  and  surname. 
It  had  been  held,  that  the  form  of  the  claim  given  in  Schedule  (D.) 
of  the  5  &  6  Will.  4,  c.  76,  must  be  strictly  complied  with.  Regina  v. 
2%e  Mayor  and  Assessors  of  Kidderminster^  20  Law  J.  Rep.  (n.  s.) 
Q.  B.  281 ;  8.  o.  4  Eng.  Rep.  248. 

IErlb,  J.    Would  «  Thos."  do  ?] 

That  is  merely  another  way  of  spelling  Thomas. 

Cb/e,  in  support  of  the  rule,  was  not  called  upon. 

Eblb,  J.  The  intention  of  the  legislature  was,  that  parties  having 
a  right  should  exercise  that  right  I  think  that  A.  W.  Dobing  being 
clearly  understood  in  Hartiepool  to  mean  Anthony  Wilson  Dobing, 
and  nobody  else,  and  there  being  information  before  the  mayor  that 
"  A.  W."  stood  for  Anthony  Wifaon,  he  would  have  been  justified  in 
putting  Anthony  Wilson  Dobing  on  tiie  roll  of  burgesses.  That  per- 
son having  now  applied  to  me,  1  place  myself  in  the  position  of  the 
mayor,  and  order  the  claimant's  name  to  be  inserted  on  the  roU. 

Rule  absoliUe. 
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Norember  15, 1851. 

Landlord  and  Tetumi  —  Parol  License  to  enter  Premises  after  Expiror 

tion  of  Tenancy  —  JVover — Fixtures. 

The  declaration  stated  that  the  plaintifr  had  been  tenant  to  one  B,  and  dtuing  his  tenancy  had 

Imt  up  certain  fixtures ;  that  Wore  the  ezpimtion  of  the  tenancy  B  granted  to  the  pUmtMT 
eare  and  lioenae  to  keep  the  said  fixtnres  on  the  premises  after  the  expiration  ot  the  tei^ 
ancy,  in  order  that  he  nught  sell  them  to  the  incoming  tenant,  and  to  enter  and  recover 
&em  if  such  tenant  woold  not  purchase  them ;  that  uie  defendant  snbseqnentlj  became 
tenant ;  Aat  he  woold  neitiher  pnrcfaase  the  fixtnres  nor  allow  the  plaintuf  to  enter  and 
remoTe  them.  The  plaintiff  traversed  that  B  ppranted  such  license  to  the  plaintiff.  At  tha 
trial,  the  plaintiff  gave  in  evidence  the  foUowmg  letter  written  to  lum  oj  B^s  attorney: 
<*  Mr.  B  has  no  objection  to  your  leaving  the  fixtures  on  the  premises  and  making  the  best 
terms  with  the  incoming  tenant**  :— 

Hdd,  that  this  document,  if  it  gare  a  lieense  at  all,  eave  one  eoupled  wxtb  an  interest  in  land ; 
and  that  therefore,  not  bemg  under  seal,  it  ooud  itot  be  enforced  against  the  *""ft"»««g 
tenant> 

TroTcr  will  not  lie  for  fixtures  which  a  tenant  has  left  annexed  to  the  freehold  after  he  haa 
quitted  possession,  with  the  leave  of  his  landlord,  for  the  purpose  of  enabling  him  to  maka 
tenns  as  to  their  purdiase  by  the  incoming  tenant 

The  dedaration  stated,  that  before  the  committing  of  the  grievan* 
ees  by  the  defendant  hereinafter  mentioned,  the  plaintiff  had  held  and 
enjoyed  a  certain  messnage  and  premises,  as  tenant  thereof  to  one 
John  Bowler,  for  a  certain  term,  to  wit,  a  term  of  twenly-one  years 
from  the  20th  September,  1829,  and  which  had  before  then  expired} 
and  the  said  John  Bowler,  being  the  owner  of  the  said  messnage  and 
premises,  had,  before  the  expiration  of  the  said  tenancy,  to  wit,  on  6ce.f 
tat  and  in  consideration  of  a  certain  snm  of  money,  to  wit,  30^  paid 
by  the  plaintiff  to  the  said  John  Bowler  frar  the  same,  bargained,  sold, 
and  transferred  nnto  the  plaintiff  divers  and  very  many  ponsonal  chat-> 
tels  of  and  belonging  to  the  said  John  Bowler,  fixed  and  fastened  to 
the  said  messnage  and  premises,  to  wit,  &c. ;  and  the  said  chatteb,  so 
fixed  and  fastened  as  aforesaid,  beins;  of  the  value,  to  wit,  of  502. 
thereupon  then  became  and  were,  and  from  thence  hitherto  have  been» 
and  still  are  the  chattels  and  fixtures  of  the  said  plaintiff:  that  before 
&C.,  and  after  the  plaintiff  became  such  tenant  as  aforesaid,  to  wit,  on 
&C.,  one  Thomas  Usbome,  being  possessed  of  divers  and  very  many 
other  personal  chattels,  his  property,  fixed  and  fastened  to  the  said 
messuage  and  premises,  to  wit,  chattels  of  the  like  number,  quantityi 
quality,  description,  and  value  as  those  hereinbefore  menticMied,  and 
being  entitled  to  detach  and  remove  the  same  from  and  off  the  said 
messuage  and  premises,  or  to  seU  and  transfer  the  same  to  the  plaia« 
tiff,  did,  to  wit,  on  &c.,  with  the  assent  and  privity  of  the  said  John 
Bowler,  bargain,  sell,  and  transfer  the  same  to  the  plaintifl^  and  there? 
upon  the  same  then  became  and  were  and  stUl  are  the  diattels  and 
fixtnres  of  the  plaintiff:  that  before  &c.,  and  during  the  continuanee 
of  the  said  tenancy,  the  plaintiff,  being  possessed  of  divers  personal 
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chattels,  to  ^t,  of  the  like  number,  quantity,  quality,  description,  and 
"^ue  as  those  hereinbefore  first  mentioned,  had  put  up  and  fixed 
and  fastened  the  same  in,  to,  and  upon  the  said  messuage  and  pre- 
mises for  the  ornament  of  the  said  messuage  and  premises,  and  for 
domestic  purposes,  and  for  his  more  convenient  use  and  enjoyment  of 
the  said  messuage  and  prejfnises,  and  the  same  was  respectively  so 
put  up,  fixed,  and  fastened  that  the  same  could  and  might  be  detach- 
ed and  removed  from  and  off  and  out  of  the  said  messuage  and  pre- 
mises without  causing  or  doing  any  material  injury  or  damage  to  the 
said  messuage  and  premises ;  and  the  plaintifi^  after  he  had  so  put  up, 
fixed,  and  fastened  the  said  chattels,  was  of  rifi[ht  entitled  to  detach 
and  remove  the  same  firom  and  off  and  out  of  me  said  messuage  and 

E remises  during  the  said  tenancy ;  and  the  said  chattels,  so  put  up, 
xed,  and  fastened  as  aforesaid,  afterwards,  and  during  tiie  said  ten* 
ancy,  continued  to  be  and  were  used  and  enjoyed  by  the  plaintiff  for 
domestic  purposes,  and  for  his  more  convenient  use  and  enjoyment 
of  the  said  messuage  and  premises,  and  the  same,  for  and  during  all 
the  time  aforesaid,  were  and  still  are  the  chattels  and  fixtures  of  the 
plaintiff:  that  whilst  the  plaintiff  was  such  tenant,  and  before  the  ex- 
piration  of  the  said  term,  and  before  the  committing  of  &c.,  to  wit,  on 
&C.,  the  said  John  Bowler  gave  and  granted  unto  the  said  plaintiff  leave 
aiid  license  to  keep  and  continue  the  said  several  chattek  and  fixtures 
so  respectively  put  up,  fixed,  and  fastened,  as  first  afterwards  aforesaid, 
in,  to,  and  upon  the  said  messuage  and  premises,  after  the  expiration 
of  the  said  tenancy,  in  order  and  for  the  purpose  that  he  might  sell 
and  dispose  of  the  same  to  the  person  who  should  next  after  the  ex- 
piration of  the  said  tenancy,  become  tenant  to  the  said  John  Bowler 
of  the  said  messuage  and  premises,  and  to  enter  upon  the  said  mes* 
suage  and  premises,  and  detach  and  remove  the  said  chattels  and  fix- 
tures firom  the  same  in  case  such  tenant  would  not  purchase  the  same 
of  the  plaintiff:  that  the  j^laintifi^  oefore  &&,  in  pursuance  of  the  said 
leave  and  license,  and  acting  upon  the  same,  did  not,  before  or  at  the 
expiration  of  his  said  tenancy,  or  at  any  time  since,  detach  or  remove 
the  said  chattels  and  fixtures  firom  the  said  messuage  and  premises, 
and  firom  thence,  until  the  committing  of  &c.,  suffered  and  jpermitted 
to  remain,  and  kept  and  continued  the  said  chattels  and  nxtures  so 
fixed  and  fastened  as  aforesaid  upon  the  said  messuage  and  premises 
for  the  purpose  aforesaid ;  and  the  said  John  Bowler  never  at  any  time 
revoked  or  countermanded  the  said  leave  and  license:  that  before  &a, 
and  after  the  said  term  and  tenancy  had  expired,  to  wit,  on  &c,  the 
defendant  became  and  was  tenant  to  the  said  John  Bowler  of  the  said 
messuage  and  premises,  and  he  was  the  next  tenant  to  the  said  John 
Bowler  of  the  said  messuage  and  premises  after  the  expiration  of  the 
plaintifi^s  said  tenancy ;  and  for  and  during  aU  the  time  aforesaid,  and 
hitherto,  the  said  chattels  and  fiixtares  were  and  still  are  the  chattels 
and  fixtures  of  the  plaintiff;  and  thereupon,  the  defendant  having  no- 
tice of  the  premises,  the  plaintiff  afterwards,  and  within  a  reasonable 
time  in  that  behalf,  applied  to  and  requested  of  the  defendant  to  pur- 
chase the  said  chattels  and  fixtures  of  the  plaintiff,  but  the  defenaant 
wholly  and  absolutely  r^sed  then  or  at  any  other  time  so  to  do ;  and 
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thereapoDy  afterwards,  and  Vithin  a  reasonable  and  i»oper  time  in 
that  behalf,  and  at  a  reasonable  and  proper  time  of  the  day,  to  wit,  on 
&C.,  the  plaintiff  requested  of  the  defenaant,  then  being  in  the  posses- 
sion of  the  said  messuage  and  premises,  to  suffer  and  permit  the 
plaintiff  to  enter  into  and  upon  the  same  for  the  purpose  of  his  de- 
taching and  removing  the  said  chattels  and  fixtures  from  and  off  the 
said  messuage  and  premises,  and  the  plaintiff  would  have  entered  into 
and  upon  the  said  messuage  and  premises  for  that  purpose,  and  would 
in  a  reasonable  and  proper  time  have  detached  and  removed  the  said 
chattels  and  fixtures  from  and  off  the  said  messuage  and  premises,  had 
the  defendant  suffered  and  permitted  him  to  do  so,  but  the  defendant 
then  wholly  and  absolutely  refused  to  suffer  or  permit  the  plaintiff, 
then  or  at  any  other  time,  so  to  do,  and  then  obstructed  and  hindered 
and  prevented  the  plaintiff  from  entering  into  and  upon  the  said  mes- 
suage and  premises  for  the  purpose  aforesaid,  and  from  detaching  and 
removing  the  chattels  and  fixtures  firom  and  off  the  same,  the  outer 
door  thereof  being  then  open,  and  then  claimed  the  right  and  title  to 
use  the  said  chattels  and  fixtures  as  his  own  for  and  during  his  said 
tenancy,  and  then  and  firom  thence  hitherto'  hindered  and  prevented 
the  plaintiff  firom  having  or  using  the  same,  and  he  himself  used  the 
same,  and  converted  and  disposed  thereof  to  Ms  own  use.  There  was 
a  count  in  trover.  First  plea,  except  as  to  certain  articles  in  the 
second  count,  not  guilty.  Second  plea,  to  the  first  count,  that  John 
Bowler  did  not  grant  unto  the  plaintiff  the  said  leave  and  license  in 
that  count  mentioned,  in  manner  and  form,  ice  Third  plea,  to  the 
second  count,  except  as  to  the  grievances  in  the  first  plea  excepted, 
not  possessed.  Fourth  plea,  as  to  the  articles  excepted,  payment  of 
money  into  court 

On  the  trial,  before  Alderson,  B.,  at  the  Surrey  Summer  Assizes  at 
Chroyden,  in  1851,  it  appeared  that  the  action  was  brought  by  the  for- 
mer tenant  of  the  house  mentioned  in  the  first  count  of  the  declaration, 
against  the  present  tenant,  to  recover  the  value  of  certain  fixtures 
which  remained  in  the  house  after  the  expiration  of  the  tenancy,  under 
the  circumstances  stated  in  the  first  count,  the  fixtures  being  of  such 
a  description  that  the  tenant  could  not  have  removed  them  after  the 
expiration  of  the  term,  as  against  the  landlord.  In  order  to  prove  the 
leave  and  license  stated  in  the  declaration,  the  plaintiff  gave  in  evi- 
dence the  following  letter,  written  to  him  by  the  agent  of  John  Bow- 
ler, in  answer  to  an  application  by  him  to  the  landlord  to  purchase 
the  fixtures:  — 

"Angiut  31|  1850. 

(( Sir,  —  Your  letter  of  the  27th  instant,  addressed  to  Mr.  Bowler^ 
has  been  handed  to  me,  with  instructions  to  reply  to  it  By  the  terms 
of  your  lease,  you  are  bound  to  leave  the  premises  at  the  expiration 
of  the  term  in  good  repair,  and  if  you  do  not  make  the  repair  before 
the  end  of  the  term,  it  is  quite  clear  that  the  premises  must  remain 
unoccupied  till  the  repairs  are  done,  and  by  this  course  you  will  at 
once  perceive  that  Mr.  Bowler  will  be  a  loser  to  the  extent  of  the  rent 
which  be  might  otherwise  receive.    At  present  there  are  two  parties 
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chattels,  to  ^t,  of  the  like  number,  quantity,  quality,  description,  and 
value  as  those  hereinbefore  first  mentioned,  had  put  up  and  fixed 
and  fastened  the  sstpie  in,  to,  and  upon  the  said  messuage  and  pre- 
mises for  the  ornament  of  the  said  messuage  and  premises,  and  for 
domestic  purposes,  and  for  his  more  convenient  use  and  enjoyment  of 
the  said  messuage  and  preniises,  and  the  same  was  resp^^veiy  so 
put  up,  fixed,  and  fastened  that  the  same  could  and  might  be  detach- 
ed and  removed  from  and  off  and  out  of  the  said  messuage  and  pre- 
mises without  causing  or  doing  any  material  injury  or  damage  to  the 
said  messuage  and  premises ;  and  the  plaintiff,  after  he  had  so  put  up, 
fixed,  and  feustened  the  said  chattels,  was  of  right  entitled  to  detach 
and  remove  the  same  firom  and  off  and  out  of  the  said  messuage  and 
mises  during  the  said  tenancy;  and  the  said  chattels,  so  put  up, 
ed,  and  fastened  as  aforesaid,  afterwards,  and  during  the  said  ten- 
ancy, continued  to  be  and  were  used  and  enjoyed  by  the  plaintiff  for 
domestic  purposes,  and  for  his  more  convenient  use  and  enjoyment 
of  the  said  messuage  and  premises,  and  the  same,  for  and  during  all 
the  time  aforesaid,  were  and  still  are  the  chattels  and  fixtures  of  the 
plaintiff:  that  whilst  the  plaintiff  was  such  tenant,  and  before  the  ex- 
piration of  the  said  term,  and  before  the  committing  of  &c.,  to  wit,  on 
&c^  the  said  John  Bowler  gave  and  granted  unto  the  said  plaintiff  leave 
and  license  to  keep  and  continue  the  said  several  chatteb  and  fixtures 
so  respectively  put  up,  fixed,  and  fastened,  as  first  afterwards  aforesaid, 
in,  to,  and  upon  the  said  messuage  and  premises,  after  the  expiration 
of  the  said  tenancy,  in  order  and  for  the  purpose  that  he  might  sell 
and  dispose  of  the  same  to  the  person  who  should  next  after  the  ex- 
piration of  the  said  tenancy,  become  tenant  to  the  said  John  Bowler 
of  the  said  messuage  and  premises,  and  to  enter  upon  the  said  mes- 
suage and  premises,  and  detach  and  remove  the  said  chattels  and  fix- 
tures from  the  same  in  case  such  tenant  would  not  purchase  the  same 
of  the  plaintiff:  that  the  plaintiff,  oefore  &c,  in  pursuance  of  the  said 
leave  and  license,  and  acting  upon  the  same,  did  not,  before  or  at  the 
expiration  of  his  said  tenancy,  or  at  any  time  since,  detach  or  remove 
the  said  chattels  and  fixtures  firom  the  said  messuage  and  premises, 
and  firom  thence,  until  the  committing  of  &&,  suffered  and  permitted 
to  remain,  and  kept  and  continued  the  said  chattels  and  nxtures  so 
fixed  and  fastened  as  aforesaid  upon  the  said  messuage  and  premises 
for  the  purpose  aforesaid ;  and  the  said  John  Bowler  never  at  any  time 
revoked  or  countermanded  the  said  leave  and  license:  that  before  &c., 
and  after  the  said  term  and  tenancy  had  expired,  to  wit,  on  &c,  the 
defendant  became  and  was  tenant  to  the  said  John  Bowler  of  the  said 
messuage  and  premises,  and  he  was  the  next  tenant  to  the  said  John 
Bowler  of  the  said  messuage  and  premises  after  the  expiration  of  the 

ElaintiiTs  said  tenancy ;  and  for  and  during  all  the  time  aforesaid,  and 
itherto,  the  said  chattels  and  fixtures  were  and  still  are  the  chattels 
and  fixtores  of  the  plaintiff;  and  thereupon,  the  defendant  having  no- 
tice of  the  premises,  the  plaintiff  afterwards,  and  within  a  reasonable 
time  in  that  behalf,  applied  to  and  requested  of  the  defendant  to  pur- 
chase the  said  chattels  and  fixtures  of  the  plaintif]^  but  the  defendant 
wholly  and  absolutely  refused  then  or  at  any  other  time  so  to  do ;  and 
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fhereupon,  afterwardsy  and  Vithin  a  reasonable  and  proper  time  in 
that  behalf,  and  at  a  reasonable  and  proper  time  of  the  day,  to  wit,  on 
&C.,  the  plaintiff  requested  of  the  defendant,  then  being  in  the  posses^ 
sion  of  the  said  messuage  and  premises,  to  suffer  and  permit  the 
plaintiff  to  enter  into  and  upon  the  same  for  the  purpose  of  his  de« 
taching  and  removing  the  said  chattels  and  fixtures  from  and  off  the 
said  messuage  and  premises,  and  the  plaintiff  would  have  entered  into 
and  upon  the  said  messuage  and  premises  for  that  purpose,  and  would 
in  a  reasonable  and  proper  time  have  detached  and  removed  the  said 
chattels  and  fixtures  from  and  off  the  said  messuage  and  premises,  had 
the  defendant  suffered  and  permitted  him  to  do  so,  but  the  defendant 
then  whoUy  and  absolutely  refused  to  suffer  or  permit  the  plaintiff, 
then  or  at  any  other  time,  so  to  do,  and  then  obstructed  and  hindered 
and  prevented  the  plaintiff  firom  entering  into  and  upon  the  said  mes« 
suage  and  premises  for  the  purpose  aforesaid,  and  from  detaching  and 
removing  the  chattels  and  fixkires  from  and  off  the  same,  the  outer 
door  thereof  being  then  open,  and  then  claimed  the  right  and  title  to 
use  the  said  chattels  and  fixtures  as  his  own  for  and  during  his  said 
tenancy,  and  then  and  from  thence  hitherto'  hindered  and  prevented 
the  plaintiff  from  having  or  using  the  same,  and  he  himself  used  the 
same,  and  converted  and  disposed  thereof  to  his  own  use.  There  was 
a  count  in  trover.  First  plea,  except  as  to  certain  articles  in  the 
second  count,  not  guilty.  Second  plea,  to  the  first  count,  that  John 
Bowler  did  not  grant  unto  the  plaintiff  the  said  leave  and  license  in 
that  count  mentioned,  in  manner  and  form,  &c.  Third  plea,  to  the 
second  count,  except  as  to  the  grievances  in  the  first  plea  excepted, 
not  possessed.  Fourth  plea,  as  to  the  articles  excepted,  payment  of 
money  into  court 

On  the  trial,  before  Alderson,  B.,  at  the  Surrey  Summer  Assizes  at 
Chroyden,  in  1851,  it  appeared  that  the  action  was  brought  by  the  for* 
mer  tenant  of  the  house  mentioned  in  the  first  count  of  the  declaration, 
against  the  present  tenant,  to  recover  the  value  of  certain  fixtures 
which  remained  in  the  house  after  the  expiration  of  the  tenancy,  under 
the  circumstances  stated  in  the  first  count,  the  fixtures  being  of  such 
a  description  that  the  tenant  could  not  have  removed  them  after  the 
expiration  of  the  term,  as  against  the  landlord.  In  order  to  prove  the 
leave  and  license  stated  in  the  declaration,  the  plaintiff  gave  in  evi- 
dence the  following  letter,  written  to  him  by  the  agent  of  John  Bow* 
ler,  in  answer  to  an  application  by  him  to  the  landlord  to  purchase 
the  fixtures:  — 

*'Aiigiut  81,  1850. 

"  Sir,  —  Your  letter  of  the  27th  instant,  addressed  to  Mr.  Bowler, 
has  been  handed  to  me,  with  instructions  to  reply  to  it  By  the  terms 
of  your  lease,  you  are  bound  to  leave  the  premises  at  the  expiration 
of  the  term  in  good  repair,  and  if  you  do  not  make  the  repair  before 
the  end  of  the  term,  it  is  quite  clear  that  the  premises  must  remain 
unoccupied  till  the  repairs  are  done,  and  by  this  course  you  will  at 
once  perceive  that  Mr.  Bowler  will  be  a  loser  to  the  extent  of  the  rent 
which  be  might  otherwise  receive.    At  present  there  are  two  parties 
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in  treaty  for  a  lease,  to  commence  at  Micliaelmas,  and  if  the  premises 
be  not  repaired  by  that  time,  it  is  quite  clear  that  manifest  injury  will 
be  done  to  Mr.  Bowler,  who  of  course  must  stipulate  with  hi»  new 
tenant  that  the  premises  be  put  into  a  proper  state  of  repair.  Mr. 
Bowler  has  no  intention  of  purchasing  your  fixtures,  but  he  has  no 
objection  to  your  leaving  them  on  the  premises,  and  making  the  best 
terms  you  can  with  the  mcoming  tenant  I  am,  &c., 

^Jaiies  Burn." 

It  was  objected  for  the  defendant,  first,  that  a  leave  and  license  to 
remove  fixtures  must  be  by  deed,  and  under  seal ;  secondly,  that  tro- 
ver would  not  lie  for  fixtures.  The  learned  judge  left  as  a  question  to 
the  jury,  whether  the  plaintiif  had  applied  to  the  defendant  relative  to 
the  fixtures  within  a  reasonable  time.  The  jury  found  that  the  plain- 
tiff had  not  so  done;  and  the  learned  judge  nonsuited  the  plaintiff, 
leave  being  reserved  to  move  to  enter  a  verdict  for  him  for  9/.  10*., 
either  on  the  plea  of  not  guiliy,  or  upon  the  count  in  trover.  In  the 
following  Michaelmas  Term,  November  5, 

Shee,  Serjeant,  moved  accordingly,  and  cited  the  note  to  Elwes  v. 
Mawe,  2  Smith's  L.  C.  118,  referring  to  Penton  v.  Mobari^  2  East,  88. 

[Lord  Campbell,  C.  J.  We  have  not  now  to  consider  the  right, 
but  what  is  the  remedy. 

Patteson,  J.  It  appears  from  the  case  in  note  (r)  to  Green  v.  Cbte, 
2  Wms.  Saund.  259  c,  6th  ed.,  that  trover  will  not  lie.] 

The  court  granted  a  rule  nisi ;  against  which,  November  15, 

Bramwall  and  Lush  showed  cause.  First,  the  declaration  alleges 
a  leave  and  license  from  John  Bowler  to  the  plaintiff  to  continue  the 
fixtures  on  the  premises  after  the  expiration  of  the  tenancy,  and  to 
enter  upon  the  premised  and  remove  tne  fixtures,  if  the  incoming  ten- 
ant would  not  purchase  them,  without  any  limitation  of  time.  If  the 
letter  of  John  Bowler  is  taken  to  mean  a  ucense  to  remove  the  fixtures 
within  a  reasonable  time,  the  jury  have  found  that  the  plaintiff  did 
not  make  an  application  for  the  purpose  within  a  reasonable  time.  If 
it  amounts  to  a  general  license,  it  does  not  prove  the  issue  raised  by 
the  second  plea,  which  is,  whether  there  was  a  valid  grant  of  a  license. 
The  license  affected  to  pass  an  interest  in  land,  and  therefore  is  void, 
not  being  under  seal.  Wood  v.  LeadbiUer^  13  M.  &  W.  838;  9 
Jur.  187. 

[WioHTMAN,  J.  Suppose  a  lease  not  under  seal,  with  a  dause  in 
it  by  which  the  tenant  might  enter  to  remove  fixtures  after  the  expira« 
lion  of  the  tenancy.] 

If  it  amounted  to  a  license,  so  as  to  prevent  the  tenant  from  being 
a  trespasser,  still  it  might  be  revoked ;  and  a  parol  license  to  enjoy  an 
easement  on  the  land  of  another  is  determined,  if  the  grantor  transfers 
his  interest  in,  and  possession  of,  the  land  to  a  third  person.  WaUis 
v.  Harrison^  4  M.  &  W.  538. 

£U^e,  Serjeant,  and  Qrady,  contra.  The  allegation  in  the  first  count 
of  the  declaration  was  proved. 


COURT  OF  QUEEN'S  BENCH,  1851-62.    809 

Bnffisj  V,  HondosoiL 

[  WioBTMAN)  J.  There  must  be  such  a  license  as  can  be  eofoiced« 
otherwise  it  is  no  license.! 

The  interest  trahsfenea  to  and  taken  by  the  defendant  was  subject 
to  the  light  of  the  plaintiff  It  is  sufficient  for  the  maintenance  of  the 
action  that  there  should  be  a  permission  from  the  landlord  to  enter 
upon  the  premises  to  remove  the  fixtures.  They  referred  to  Lord 
Ellenborough  in  Pentan  v.  Bobarij  4  Esp.  33 ;  s.  c.  in  Banc,  2  East, 
88 ;  Davis  v.  Jones^  2  B.  &  Al.  165 ;  Fairbum  v.  Eastwood^  6  M.  &  W. 
679;  and  Gregg  v.  WeUs,  2  Per.  &  D.  296;  10  Ad.  &  EL  90;  3 
Jur.  555. 

[ WiGHTMAN,  J.  In  Weetan  v.  Woodcock^  7  M.  &  W.  14,  it  was 
held  that  the  right  of  the  tenant  to  remove  tenant's  fixtures  continues 
only  during  his  original  term,  and  during  such  further  period  of  pos«* 
session  by  him  as  he  holds  the  premises  under  a  right  still  to  consider 
himself  as  tenant] 

That  case  does  not  apply  to  the  state  of  facts  now  under  considera- 
tion, where  the  fixtures  remain  on  the  premises  by  permission  of  the 
landlord.  In  Eallen  v.  Bmdery  1  C.  M.&  R.  266;  3  Tyr.  952,  it  was 
held,  that  where  the  tenant  had  waived  his  right  to  remove  the  fix- 
tures during  the  term,  upon  an  agreement  by  the  landlord  to  purchase 
them  at  a  valuation,  they  ceased  to  be  an  interest  in  land  within  sec- 
tion 4  of  statute  29  Car.  2,  c  3,  and  he  might  recover  the  amount 
ascertained  by  the  broker  in  indebiUxtus  assumpsit.  As  to  the  second 
count,  the  word  ^'fixtures"  does  not,  in  pleading,  necessarily  mean 
things  affixed  to  the  freehold ;  and  trover  will  lie  for  fixtures.  Sheen 
V.  Rickie^  5  M.  &  W.  175;  7  DowL  335;  Davis  v.  Janes,  2  B.  &  AL 
165 ;  West  v.  Blakeway^  2  Man.  &  G.  729 ;  3  Scott's  N.  R.  218. 

Patteson,  J.^  The  first  count  of  the  declaration  complains  that 
the  defendant  obstructed  and  prevented  the  plaintiff  from  entering 
upon  the  messuage  and  removing  certain  chattels  and  fixtures  which 
he  was  entitled  to  remove  from  the  premises  during  the  term,  and 
which  he  a]leges  he  had  a  leave  and  license  from  the  landlord  to 
remove  after  the  expiration  of  the  term.  The  plea  traverses  this 
license,  modo  etformd.  What  was  the  relation  of  the  parties  at  the 
time  when  the  letter  was  written  which  is  said  to  constitute  the  leave 
and  license  ?  The  tenancy  had  not  then  expired ;  and  the  terms  of 
the  letter  are  vague  and  loose ;  it  does  not  even  say  that  the  plaintiiF 
has  the  permission  of  the  landlord  to  remove  the  fixtures,  but  only 
that  the  landlord  had  no  objection  to  the  plaintiff  leaving  them  on  the 
premises  and  making  the  best  terms  he  could  with  the  incoming  ten- 
ant. At  that  time,  which  was  before  the  expiration  of  the  plaintiff's 
tenancy,  the  landlord  had  no  right  of  possession,  but  only  a  reversion- 
ary interest;  therefore  the  leave  and  license  was  entirely  prospective; 
and  if  so,  it  must  have  been  given  in  contemplation  of  a  possession 
by  an  incoming  tenant,  and  was  intended  to  bind  him,  and  that  is  the 
object  of  stating  it  in  the  declaration.  That  is  something  very  like 
an  interest  in  land ;  at  any  rate,  it  professes  to  give  the  plaintiff  a  right 

iLoBo  Gampbsll,  C.  J^  vas  in  the  Ccmrt  (f  Crimisal  AppeaL 
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to  enter  upon  land;  and  being  intended  to  bind  another  person, 
though  it  might  possibly  excuse  the  plaintiff  in  an  action  of  tres* 
pass  for  taking  these  fixtiHeSy  or  bind  the  kndlord  so  as  to  give 
a  light  of  action  against  him  for  not  making  an  agreement  with 
his  new  tenant  that  the  plaintiff  should  be  allowed  to  enter  and 
take  these  fixtures,  it  is  clear,  that,  as  against  the  defendant,  such  an 
interest  must  be  created  by  deed.  The  issue  raised  by  the  second 
plea  is,  whether  there  was  such  a  leave  and  license  as  is  meant  by 
the  declaration,  namely,  such  as  is  binding  upon  the  incoming  tenant. 
Therefore  I  am  of  opinion  that  the  first  count  was  not  proved,  and 
that  the  defendant  is  entitied  to  the  verdict  on  that  issue. 

.As  to  the  count  in  trover,  some  of  the  cases  go  very  near  the  wind ; 
but  the  principle  is,  that  where  the  fixtures  are  annexed  to  the  freehold, 
if  there  is  a  right  to  remove  them,  the  tenant  must  remove  them  dur* 
ing  the  term^  or  before  he  has  quitted  possession.  But  that  principle 
is  applicable  only  where  the  question  as  to  the  right  arises  between 
the  tenant  and  his  landlord.  If  they  are  severed  before  the  expiratioa 
of  the  tenancy,  trover  will  lie ;  or  if  they  are  of  such  a  nature  that  they 
never  were  in  law  annexed  to  the  freehold,  then  also  trover  will  lie, 
because  the  property  in  them  never  passed  out  of  the  tenant.  In  this 
case  no  such  question  is  raised.  If  it  had  been  raised,  and  the  juiy 
had  found  that  the  things  were  not  fixtures,  the  action  would  have 
lain,  because  it  is  not  pretended  that  the  property  in  these  fixtures 
passed  to  the  defendant.  Therefore  the  doctrine,  as  to  fixtures  left 
upon  the  premises  after  the  expiration  of  the  tenancy  being  a  gift  to 
the  landlord,  does  not  arise.  The  question  here  is,  as  to  the  nature  of 
the  things ;  and  if  they  are  fixtures,  an  action  will  not  lie  until  thev 
are  severed.  The  result  of  the  cases  is  very  correctiy  stated  by  Wit 
liams,  J.,  in  note  (r)  to  Green  v.  Cbfe,  2  Wins.  Saund.  259  c  6th  ed. : 
*'  However,  the  law  remains  unaltered,  that  until  they  are  severed  firom 
the  freehold,  they  are  not  goods  and  chattels  at  all,  but  parcel  of  the 
freehold,  and  as  such  are  not  recoverable  in  trover."  Therefore  the 
plaintiff  cannot  succeed  on  the  second  count. 

CoLERiBOB,  J.  As  to  the  construction  to  be  put  upon  the  letter,  I 
think  that  it  does  not  tie  up  the  landlord's  hands,  or  the  hands  of  the 
incoming  tenant,  with  respect  to  the  fixtures,  after  the  tenancy  of  the 
plaintiff  expired.  But  assuming  it  to  have  all  the  effect  supposed,  no 
instrument  would  effectuate  it  but  one  which  would  bind  tiie  land  to 
whomsoever  it  was  let  The  plaintiii^  for  the  purpose  of  this  action, 
requires  to  have,  on  any  day  within  a  reasonable  time,  a  right  to  enter 
the  dwelling-house  without  the  leave  of  the  occupier,  and  remove  the 
fixtures.  It  is  enough  to  say,  that  according  to  the  learned  judgment 
in  Wood  V.  Leadbiiter^  13  AL  &  W.  838 ;  9  Jur.  187,  an  instrument 
conferring  such  an  interest  must  be  under  seal  IMbr.  Grady  argues 
that  the  leave  and  license  is  no  more  than  a  special  amement  that 
the  landlord  should  not  take  the  benefit  which  he  would  derive  from 
the  laches  of  the  tenant,  under  the  rule  of  law  requiring  the  removal 
of  fixtures  during  the  term.  But  then  it  only  gives  a  right  of  action 
against  the  landlord,  not  against  the  incoming  tenant. 
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WiGHTtf AN,  X  The  qne^on  oa  the  fiiBt  count  is,  whether  the 
plaintiff  had  a  right  in  law,  as  against  the  defendant,  the  incoming 
tenant,  to  enter  the  dwelling-hoase,  in  order  to  possess  himself  of  tl^ 
fixtures  which  he  bad  left  there.  When  my  brother  Shee  was  asked 
to  distinguish  this  case  from  Weeton  v.  Woodcock^  7  M.  &  W.  14,  he 
admitted  that  that  case  must  be  considered  as  deciding  the  principle 
applicable  to  this  case,  but  he  relied  on  the  leave  and  license  as  dis- 
tinguishing this  case  from  that  The  question,  then,  is,  whether  that 
gives  a  right  which  can  be  the  foundation  of  this  action.  The  license 
is  merely  by  parol,  and  it  is  not  to  take  effect  during  the  tenancy  of 
the  plaintiff,  but  is  to  come  into  operation  and  be  effectual,  if  at  all, 
during  the  tenancy  of  the  defendant,  who  has  no  knowledge  of  it  If 
it  may  be  construed  as  limited  to  a  reasonable  time,  it  is  impossible  to 
say  that  such  a  pow»  or  easement  as  that,  namely,  a  right  of  entry, 
could  pass.  It  is  sufficient  to  refer  to  Wood  v.  LeadbiUer^  13  M.  & 
W.  838 ;  9  Jur.  187,  and  particularly  to  WaMs  v.  Harrison^  4  M.  & 
W.  538,  which  seems  still  more  in  point,  in  support  of  the  proposition, 
that  such  a  right  cannot  pass  by  parol:  it  is,  in  fact,  a  transfer  of  a 
title  paramount  Therefore  I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  succeed  on  the  first  count 

As  to  the  second  count,  which  is, in  trover,  the  word  '^fixture" 
would  imply  that  the  thing  was  annexed  to  the  freehold;  though 
there  are  nxtures  of  such  a  nature  that  they  may.  be  removed  by  t£e 
tenant  during  his  tenancy.  But,  primd  facte f  fixtures  not  disannexed 
from  the  freehold  are  not  the  subject  of  an  action  of  trover. 

BmUc  ditckarged 


Bboina  v.  St.  Michael's,  Pembkoxb.^ 

Bail  Court,  Jannaiy  30,  1853. 

Order  of  Removal — Abandonment — 11  Sf  12  Yid.  c.  31,  s.  8. 

The  effect  of  a  notice  of  abandonment,  nnder  the  II  &  IS  Vict  c.  31,  8.  8,  is  to  take  awar 
all  jnriBdiedon  ftom  the  Qnaiter  SeMions  oyer  the  ^»peal,  and  to  operate  as  a  stajr  of 
proceedings,  sabject  to  the  right  of  the  appellants  to  costs  np  to  the  time  of  the  service  of 
the  notice.  An  appeal  was  entered  and  respited  at  the  Easter  Sessions,  1850.  At  the 
following  Jnly  Sessions,  in  consequence  of  a  defect  in  the  grounds  of  appeal,  it  was  ad- 
ionmed,  at  the  instance  of  tiie  appellants,  to  the  subsequent  October  Sessions.  Before, 
however,  the  last-mentioned  sessions  were  held,  a  notice  of  abandonment  was  given  bj 
the  respondent  parish,  but  the  appellants,  notwithstanding  this  notice,  went  to  the  ses- 
sions, and  the  onler  was  quashed,  with  costs :  — > 

BUdd^  upon  motion  to  remove  the  order  of  sessions  into  the  Court  of  Queen's  Bench,  under 
the  12  &  IS  Vict.  c.  45,  s.  18,  that  the  sessions  had  no  jurisdiction  to  enter  upon  an  appeal 
after  the  notice  of  abandonment  had  been  served. 

A  RULE  had  been  obtained  calling  upon  the  church-wardens  and 
overseers  of  the  parish  of  St  Michael,  Pembroke,  to  show  cause  why 


iri» 


1  16  Jur.  87;  21  Lsw  J.  Bep.  (ic.  S.)  M.  C.  79« 
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an  order  made  at  the  qnarter  sessions  for  the  counfy  of  Pembrcdce, 
whereby  the  said  churchwardens  and  overseers  were  ordered  to  pay 
unto  the  churchwardens  and  overseers  of  the  parish  of  Kellyma* 
enllwyd,  in  the  county  of  Carmarthen,  29L  Us.  4d.j  the  amount  in* 
curred  in  an  appeal  between  the  two  parishes  above  mentioned, 
should  not  be  removed  into  this  court,  so  that  that  the  same  niight 
be  enforced,  in  pursuance  of  the  12  and  13  Vict  c.  45,  s.  18.  The 
following  facts  were  disclosed  upon  the  affidavits:  An  appeal 
against  an  order  of  removal  had  been  entered  at  the  Easter  Sessions, 
1§50,  and  respited.  At  the  subsequent  July  Sessions,  upon  an  ob- 
jection being  taken  to  the  grounds  of  appeal,  the  court  ordered  an 
amendment,  and  adjourned  the  appeal  to  the  then  next  sessions  in 
October,  1850.  On  the  10th  October  (the  last-mentioned  sessions 
being  held  on  the  ISth)  the  respondent  sefved  a  notice  of  abandon- 
ment of  the  order  appealed  against,  in  pursuance  of  the  11  and  12 
Vict  c.  31,  s.  8 ;  but  notwithstanding  such  notice,  the  appeal  was 
called  on  at  the  October  Sessions ;  and  although  it  was  objected  by 
the  attorney  for  the  respondents,  who  attended  to  watch  the  case, 
that  the  appeal  could  not  be  entered  upon  after  the  notice  of  aban* 
donment,  the  sessions  quashed  the  order,  with  costs,  and  ordered  the 
respondents  to  pay  29L  Us.  4d^,  the  amount  of  such  costs. 

Rose  now  showed  cause.  The  rule  must  be  discharged,  because, 
first,  the  sessions  proceeded  in  the  appeal  and  made  an  order  after 
notice  of  abandonment ;  secondly,  the  costs  were  taxed  after  the  ses- 
sions, and  there  had  been  no  adjournment;  thirdly,  the  order  was 
bad  on  the  face  of  it,  because  it  did  not  direct  the  costs  to  be  paid  to 
the  clerk  of  the  peace.  [The  last  two  objections  were  not  gone  inta] 
After  service  of  the  notice  of  abandonment,  the  sessions  had  no  juris- 
diction ;  and  the  proper  course  would  have  been  for  the  appellants  to 
have  gone  before  the  clerk  of  the  peace,  and  to  have  taxed  their  costs 
without  going  to  the  sessions.  The  effect  of  the  8th  section  of  the 
11  and  12  Vict  c.  31,^  was  to  take  away  all  jurisdiction  from  the  ses- 

^  By  the  11  and  12  Vict.  c.  81,  s.  8,  it  is  enacted,  ''that  in  any  case  in  which  an 
Older  shall  have  been  made  for  the  removal  of  any  poor  person,  and  a  copy  or  counter- 
part thereof  sent  as  by  law  required,  it  shall  and  may  oe  lawftd  for  the  overseerB  or 
guardians  of  the  parish  who  shall  have  obtained  such  order  of  removal,  wJuUher  any 
notice  of  appeal  against  such  order  shall  or  shall  not  have  been  giveny  and  whether  any 
appeal  shaU  have  been  entered  or  not,  to  abandon  such  order  by  notice,  in  writing, 
under  the  hands  of  such  overseers  or  guardians,  or  any  three  or  more  of  such  guard- 
ians, to  be  sent  by  post,  or  delivered  to  the  overseers  or  guardians  as  a&iesaid  of  the 
parish  to  which  such  person  is  by  the  said  order  directed  to  be  removed,  and  tiiereupon 
the  said  order,  and  all  proceedings  consequent  thereupon,  shall  become  and  be  null  and 
void  to  all  intents  and  purposes  as  if  the  same  had  not  been  made,  and  shall  not  be  in 
any  wa^  given  in  evidence  in  case  any  other  order  of  removal  of  the  same  person  shall 
be  obtamed :  provided  always,  that  in  all  cases  of  such  abandonment,  the  overaeers  or 
guardians  of  tne  parish  so  abandoning  shall  pay  to  the  overseers  or  guardians  of  the 
parish  to  wluch  such  person  is  by  the  said  order  directed  to  be  removed  the  costs 
which  the  said  last-mentioned  overseers  or  guardians  shall  have  incuzred  by  reason  of 
such  order,  and  of  all  subsequent  proceedii^  thereon,  which  costs  the  proper  officer 
of  the  court  before  whom  any  such  appeal  ^if  it  had  not  been  abandoned)  might 
have  been  brought  shall,  and  he  is  hereby  required,  upon  application,  to  tax  and  as- 
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«ion8.  Aft^  notice  of  abandonment,  an  order  of  removal  ceases  to 
exist  as  an  order ;  and  there  would  be  great  injustice  if  the  appellants, 
after  such  notice,  could  go  to  the  sessions  and  get  the  order  quashed, 
and  so  prevent  the  respondents  from  again  moving  in  the  matter,  be- 
sides compelling  them  to  pay  the  further  costs  of  the  sessions.  He 
was  then  stopped  by  the  court;  and 

Pcuhley^  in  support  of  the  rule,  was  heard  upon  this  point  The 
intention  of  the  statute  was  to  prevent  the  inconvenience  of  compel- 
ling the  respondents  to  go  to  the  sessions  in  a  case  where,  after  an 
appeal  had  been  rendered,  and  the  grounds  of  appeal  delivered,  they 
discovered  a  formal  defect  in  their  order.  The  words  of  the  statute, 
^'  whether  any  notice  of  appeal  against  such  order  shall  or  shall  not 
have  been  given,  and  whether  any  appeal  shall  have  been  entered  or 
not,"  cannot  be  taken  to  comprise  cases  in  which  the  appeal  has  been 
part  heard,  and  then  adjourned  upon  certain  conditions  imposed  by 
the  sessions ;  for  if  they  do,  the  effect  of  a  notice  of  abandonment 
served  subsequently  to  such  adjournment  would  be  to  oust  the  quar- 
ter sessions  of  all  power  of  enforcing  the  conditions  they  had  im- 
posed, and  of  carrying  out  their  views  with  respect  to  the  appeaL 
Great  inconvenience  would  arise  if  the  construction  contended  for  by 
the  other  side  were  adopted ;  for  respondents  might  get  their  case 
heard  through,  and  then,  if  an  adjournment  took  place  to  the  follow- 
ing sessions,  they  would  have  it  in  their  power  to  oust  the  sessions 
of  all  juriscUction,  by  giving  notice  of  abandonment  Another  an- 
swer to  this  objection  was,  that,  the  notice  of  abandonment  having 
been  filed,  the  sessions  must  be  allowed  to  deal  with  the  costs.  [He 
also  contended,  that,  as  the  respondents  bad  appeared  by  their  attor^ 
ney  at  the  sessions,  they  were  precluded  from  now  objecting  to  the 
jurisdiction  of  that  court] 

Erle,  J.  It  is  very  clear  that  the  intention  of  the  legislature  was, 
that  from  the  moment  notice  of  abandonment  is  served,  in  cases 
where  the  matter  is  in  the  stage  this  was,  litigation  should  be  at  an 
end,  subject  to  the  right  of  the  appellant  to  get  his  costs.  The  con- 
struction to  be  put  upozf  the  8th  section  of  the  11  and  12  Vict  c.  31, 
is,  that  where  respondents  wish  to  abandon  an  order,  they  may  do  so 
by  giving  notice  to  the  other  side,  in  which  case  neither  party  shall 


certaiii,  at  any  time,  whether  tlie  comt  shall  be  flittinjg  or  not,  upon  production  to  him 
of  such  notice  of  abandonment,  and  upon  proof  to  hun  that  such  reasonable  notice  of 
taxation,  toff ether  with  a  copy  of  the  oill  of  costs,  has  been  given  to  the  oyerseers  or 
^ardians  abandoning  such  order,  as  the  distance  between  the  parties  shall,  in  his 
judgment,  reauire ;  and  thereujwn  the  sum  allowed  fbr  costs,  including  the  usual  costs 
of  taxation,  which  such  officer  is  hereby  empowered  to  charge  and  receiye,  shall  be 
indorsed  upon  the  said  order  of  abandomnent,  and  the  said  notice  so  indorsed  shall 
be  filed  among  the  records  of  the  said  court ;  and  if  the  said  costs  so  allowed  be  not  paid 
within  ten  days  after  such  costs  shall  have  been  lawfully  demanded,  the  amount  there-^ 
of  may  be  recovered  from  such  last-mentioned  overseers  or  guardians  in  the  same 
manner  as  any  penalties  or  ferfeitores  are  recoverable  under  the  said  act  of  the  4 
and  5  Will  4,  c  76.** 
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go  to  the  GOtirti  but  the  appellants  shall  be  indemnified  as  to  costs 
up  to  the  time  of  the  abandonment  As  to  the  other  pointi  even  the 
consent  of  parties  will  not  support  the  judgment  of  a  tribunal  which 
has  no  juxisdiction  over  the  matter  adjudi^ted  upon* 

Rule  dischar^tL 


Poole  v.  Pain  &  anoth^.^ 

Bail  Court,  Noyember  22,  1851. 

Ihtice  of  Trials  Striking  out  Similiter  —  Reg.  Gen.  B  T.,  2  Will 

4,  r.  69, 

Dedantion  contained  two  connta.  The  issuet  on  the  fint  connt  were  complete ;  the  second 
lesolted  in  two  snnejoinden,  condndin^  to  the  conntiy.  The  plaintiff  added  similitesi, 
and  delivered  issne,  with  notice  of  trial  for  the  7th  Angost  On  the  6th,  the  defendants 
returned  the  issue  and  notice  of  trial,  having  demurred  to  one  surrejoinder,  and  delivered 
a  rebutter  to  the  other.  On  the  7th,  the  plaintiff  redelivered  the  iasne,  stating  that  he 
should  rely  on  the  notice  of  trial  and  the  issues  in  £act  The  plaintiff  then  entered  a 
remittitur  as  to  the  proceedings  demurred  to,  tried  the  cause,  and  (the  defendants  not  ap- 
pearing) obtained  a  yerdict :  — 

Hddf  that  the  issue  was  incomplete  on  the  7th :  that  the  notice  of  trial  for  that  daj  was,  there- 
fore, void,  and  it  Could  not  be  rendered  valia  bj  an j  subsequent  proceedings. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
issue,  notice  of  trial,  and  subsequent  proceedings  in  this  action  should 
not  be  set  aside,  on  the  ground  of  irregularity.  The  declaration, 
which  was  in  trespass,  contained  two  counts.  The  issues  on  the  first 
count  were  complete,  and  the  pleadings  to  the  second  count  resulted 
in  two  rejoinders.  The  plaintm  on  the  2d  August  delivered  the  issue 
containing  surrejoinders,  with  similiters  added,  and  gave  notice  of  trial 
for  the  Suirey  Assizes,  the  defendants  being  under  terms  of  taking 
short  notice.  On  the  6th  August  the  issue  and  notice  of  trial  were 
returned,  the  similiters  to  each  of  the  surrejoinders  being  struck  out, 
and  a  demurrer  delivered  to  one  suirejoindor,  with  a  rebutter  to  the 
other;  the  rebutter  was  in  the  terms  of  the  Amiliter  which  had  been 
struck  out.  A  summons  was  then  taken  out  by  the  plaintiff,  calling 
on  the  defendants  to  show  cause  why  the  demurrer  should  not  be  set 
aside  as  fiivolous,  or  why  the  issue  should  not  be  amended,  and  why 
the  notice  of  trisil  should  not  stand.  This  was  heard  on  the  7th, 
before  Patteson,  J.,  who  refused  to  make  an  order  thereon.  On  the 
same  day  fthe  7th  August)  the  plaintiff  redelivered  the  issue  and 
notice  of  tnal,  with  a  notice  that  the  plaintiff  refused  to  take  back 
the  issue  already  delivered,  giving  the  defendants  further  notice  that 
he  would  rely  upon  the  notice  of  trial  already  delivered,  and  the 
issues  which  were  not  the  subject  of  demurrer.  A  demand  was  then 
made  by  the  defendants  of  a  joinder  in  demurrer.  This  was  on  the 
commission-day  for  the  Surrey  Assizes.     On  the  9th  August  a  sum- 

>  15  Jar.  1197. 
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mons  was  heard  at  tiie  assizes,  before  Aldenon,  R,  on  which  the 
defendants  claimed  to  have  the  notice  of  trial  set  aside,  upon  the 
ground  that  no  complete  issue  had  been  joined  between  the  parties^ 
and  to  set  aside  the  issue  and  all  subsequent  proceedings,  on  the 
ground,  that  though  after  the  delivery  of  the  issue  and  notice  of  trial 
the  defendants  struck  out  the  similiters  added  by  the  plaintiff,  and 
delivered  a  demurrer  and  a  rebutter,  the  said  demuTT^  and  rebutter 
were  not  set  forth  in  the  issue  delivered.  The  learned  judge  made  an 
order  to  the  following  effect:—^'  1  do  make  no  order  as  to  the  notice 
of  trial ;  and  as  to  the  rest  of  the  summons,  on  the  plaintiff  entering 
a  remittitur  as  to  the  proceedings  demurred  to,  I  do  make  no  order; 
but  in  the  event  of  his  not  doing  so,  I  do  order  that  the  issue  be  set 
aside  as  irregular.''  A  remittitijff  was  entered,  the  plaintiff  proceeded 
to  trial,  and,  the  defendants  not  appearing,  a  verdict  passed  against 
them  for  160L 

Shecy  Serjt,  {Horn  and  SL  T.  (hies  with  him,)  now  showed  causa 
The  application  to  set  aside  the  proceedings  in  this  case  was  made 
upon  the  authority  of  Twy cross  v.  King^  6  Q.  B.  663;  but  that  case 
was  distinguishable,  for  there  a  replication  was  delivered  to  several 
pleas,  concluding  to  the  country  as  to  each  plea,  but  traversing  one, 
with  a  special  inducement  It  was  quite  competent  to  the  plaintiff 
to  get  nd  of  the  issue  of  law  raised  by  the  demurrer,  to  treat  the 
record  as  complete,  and  to  go  to  Mai  on  the  issue  of  fact  Bertram 
V.  Oordon^  2  Marsh.  144.  in  the  case  now  before  the  comt^  that  part 
of  the  count  of  the  declaration  which  ended  in  the  snnefoinder,  to 
which  a  demurrer  was  delivered,  had  been  got  rid  of  bv  iiie  remitti- 
tur, and  the  record  was  in  eveir  respect  complete.  There  was  no 
reason  at  all  why  the  plaintiff  should  not  try  the  issue  in  fact  By 
Beg.  Gen.,  H.  T.,  2  will  4,  r.  59,  <<  in  all  cases  where  the  plaintiff  in 
pleading  concludes  to  the  count^,  the  plaintiff's  attorney  may  give 
notice  of  trial  at  the  time  of  delivering  his  replication,  or  other  subse* 
quent  pleading;  and  in  case  issue  shall  afterwards  be  joined,  such 
notice  shall  be  available ;  but  if  issue  be  not  joined  on  such  leptica* 
tion,  or  other  subsequent  pleading,  and  the  plaintiff  shall  sign  judg- 
ment for  want  thereof,  ana  forthwith  give  notice  of  executing  a  writ 
of  inquiry,  such  notice  shall  operaie  from  the  time  that  notice  of  trial 
teas  given  as  aforesaid;  and  in  all  cases  where  the  defendant  demurs 
to  the  plaintiff's  declaration,  replication,  or  other  subsequent  pleading, 
the  deiendanf  s  attorney,  or  the  defendant  if  he  plead  in  person,  shall 
be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry  on  the  bade 
of  the  joinder  in  aemurrer;  and  in  case  the  defendant  pleads  a  plea 
in  bar  or  rejoinder,  &c,  to  which  the  plaintiff  demurs,  the  defendant's 
attorney,  or  the  defendant  if  he  plead  in  person,  shall  be  obUged  to 
accept  notice  of  executing  a  writ  of  inquiry  on  the  back  of  such 
demurrer."  The  effect  of  this  rule  was,  that  whenever,  instead  of  an 
issue  of  fact,  an  issue  of  law  arose,  or  the  pleadings  were  concluded 
by  default,  and  a  writ  of  inquiry  became  necessary,  and  the  plaintiff 
forthwith  gave  notice  of  executing  a  writ  of  inquiry,  such  notice 
would  operate  from  the  time  that  notice  of  trial  was  given.    The 
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lemittitcir  being  entered  to  the  demurrer,  there  was  no  necessity  for  a 
notice  of  a  writ  of  inquiry.  That  being  got  rid  of,  the  notice  of  trials 
originally  given  when  the  plaintiff  supposed  all  the  issues  would  be 
issues  of  fact,  remained  good,  notwithstanding  one  of  the  issues  of 
iaxst  was  converted  into  an  issue  of  law.  The  defendants  could  not 
be  permitted  to  delay  the  trial  by  striking  out  a  similiter,  and  doing 
nothing;  it  was  a  mere  contrivance  for  delay.  The  order  made  by 
Alderson,  B.,  the  day  before  the  trial,  was,  in  its  terms,  sufficient  to 
justify  the  plaintiff  in  the  course  he'  had  taken. 

[Erle,  J.  If  the  remittitur  had  not  been  entered,  would  the  notice 
of  trial  have  been  good ;  and  if  not,  could  a  notice  of  trial  for  the 
7th  be  made  good  by  any  thing  that  occurred  on  the  9th  ?] 

A  remittitur  entered  at  any  time  before  the  trial  makes  the  notice 
of  trial  good  by  relation.  If  the  record  were  wrong,  it  was  the 
defendants  who  had  made  it  so  by  striking  out  the  similiter  to  the 
surrejoinder.  The  notice  of  trial  operated  clearly  on  the  2d  August, 
and  the  fact  of  the  defendants  having  wrongrally  struck  out  the 
similiter  could  not  alter  it  [They  also  cited  Milliken  v.  Fox^  1  B.  & 
P.  167 ;  1  Wms.  Saund.  207.] 

Lushj  contra.  The  effect  of  the  plaintiff  adding  the  similiters  was 
only  to  make  the  notice  of  trial  good,  if  the  defendants  did  not  exer- 
cise their  right  of  striking  them  out ;  the  defendants  had  the  option 
of  accepting  or  rejecting  them,  and  on  the  6th,  when  they  adopted 
the  latter  alternative,  the  plaintiff  was  put  in  the  same  position  as  if 
he  had  not  delivered  the  similiters  at  aU. 

[Erle,  J.  If  there  had  been  but  one  surrejoinder  concluding  to  the 
country,  with  the  similiter  added  by  the  plaintiff,  the  defendants  could 
not  strike  out  that  similiter,  and  deliver  another  in  precisely  similar 
terms,  for  the  purpose  of  defeating  the  notice  of  trial.  Suppose  the 
second  had  been  the  only  surrejoinder,  the  plaintiff  added  the  simili- 
ter; the  defendants  struck  it  out,  and  returned  the  issue  on  the  6th, 
with  a  demurrer.  The  plaintiff  might  on  that  day  return  that  issue, 
with  a  joind^  in  demurrer,  and  notice  of  inquirv  of  damages;  in 
tiiat  case  the  notice  of  inquiry  of  damages  would  operate  from  the 
date  of  the  notice  of  trial.] 

The  rule  operated  only  m  two  cases :  first,  where  issue  in  fact  is 
joined,  so  as  to  justi^  notice  of  trial ;  and,  secondly,  where  issue  in 
fact  is  not  joined,  and  judgment  goes  by  default.  Except  for  that 
rule,  in  no  event  could  a  plaintiff  give  notice  of  trial  till  issue  was 
joined.  This  case  was  not  brought  within  the  terms  of  that  rule,  and 
no  advantage  could  be  taken  of  it — it  was  not  within  either  branch 
of  the  rule.  Adkins  v.  Anderson^  10  M.  &  W.  12.  That  case  is  pre- 
cisely in  point  No  issue  was  joined  in  any  sense  till  after  the  day 
for  which  notice  of  trial  had  been  given.  Supposing  the  entry  of  a 
remittitur  to  be  the  same  as  a  joinder  in  demurrer,  yet  this  was  not 
done  till  two  days  after  the  day  for  which  notice  of  trial  bad  been 
given;  on  that  day  the  record  was  incomplete,  and  this  placed  the 
plaintiff  in  precisely  the  same  position  as  if  he  had  merely  replied. 
Although  issue  was  completely  joined  on  one  count,  it  was  not  upon 
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the  other.  When  issae  is  joined  in  law  as  well  as  in  fSact,  then,  and 
liien  only,  can  a  plaintiff  go  to  trial  Before  coining  to  the  court  for 
jadgment  as  in  case  of  a  nonsnit,  it  must  always  be  shown  that  issue 
18  completely  joined. 

Erle,  J.  Yon  have  satisfied  me  that  on  the  6th  August  the  de« 
fendants  had  a  right  to  demur,  and  that  demurrer,  not  bemg  set  aside 
as  firivoloas,  prevented  the  notice  of  trial  from  operating;  the  issue 
was  incomplete  on  the  7th  August  On  the  7th,  therefore,  the  notice 
of  trial  was  void,  and  nothing  the  plaintiff  could  do  after  the  day  for 
which  the  notice  was  diven  could  render  it  valid.  It  appears  to  me 
that  the  issue  and  trial  were  irregular,  and  must  be  set  aside. 

Sule  absolute;  the  costs  to  be  costs  im  ike  cause. 


Doe  d.  Stephen  Lansdbll  and  Others,  Churchwardens  and  Overseers 
of  the  Poor  of  the  Parish  of  Pembury,  v*  Gower.^ 

KoTember  15,  1851. 

Notice  to  Quit  after  Disclaimer —  Lease  bp  Parish  Officers —  Stat.  69 
Geo.  3,  c.  12,  s.  17  — «  Lease  in  WrUir^''  —  Stat.  3  4-4  WiU.  4,  c. 
27,  ss.  5,  a 

In  1824,  J.  B^  a  panper  of  the  pariah  of  P.,  waa  pnt  into  %  parish  honae,  under  the  following 
mexDonmdam  in  the  parish  book,  suped  by  one  of  the  OTerseen  :•*-  "  We,  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  P.,  do  hereby  agree  to  let  to  J.  B.  of 
the  parish  of  P^  the  cottage,  situate,  &&,  at  the  rent  of  \».  td,  per  week ;  and  ihe  said  J.  B. 
doth  hereby  agroe  to  quit  and  give  np  die  said  cottage  to  the  parish  offieen  at  any  time  on 
one  month's  notice."  J.  B.  continued  in  possession,  without  payment  of  rent,  until  1844, 
when  the  parish  officers  gave  him  a  notice  to  quit,  signed  by  three  only  of  them,  which  he 
refused  to  do.  In  1850,  J.  B.  conveyed  the  cottage  to  defendant.  In  ejectment  by  the 
parish  officers : — 

Bddf  first,  that  there  having  been  a  disclaimer  by  J.  B.,  no  notice  to  quit  waa  neeesaary ; 

Secondly,  that  the  memorandum,  not  being  signed  by  all  the  parish  officers  or  by  their  order, 
was  not  a  lease,  in  pursuance  of  sect.  17  of  stat  59  Geo.  4,  c  12  y  and^  tfaeiefore, 

Thirdlj,  that  the  action,  not  being  withm  sect  5  of  stat  3  &  4  WilL  4,  c.  27,  was  barred  by 
section  8. 

Ejectment  by  the  churchwardens  cuid  overseers  of  the  poor  of  the 
parish  of  Pembury,  in  the  county  of  Kent,  to  recover  a  house  and 
garden.  The  demise  was  laid  on  the  7th  Mav,  1851.  On  the  trial, 
before  Jervis,  C.  J^  at  the  Spring  Assizes  at  Maidstone,  it  appeared 
that,  in  1824,  Josieph  Boghurst,  a  pauper  of  the  parish  of  Pembury^ 
was  allowed  by  the  parish  officers  to  take  possession  of  a  piece  of 
waste  ground,  upon  which  they  built  a  cottage  for  him,  and  he  signed 
the  following  entry  in  the  parish  book :  — 

"  Memorandiun.  —  Vestry  Boom,  February  27, 1824. 

We,  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Pembury,  in  the  county  of  Kent,  do  hereby  agree  to  let  to  Jo6q[>h 

27* 
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Boghnrst,  of  the  said  parish,  the  newly  erected  cottage  and  premisesi 
sitaate  at  Henard's  Grreen,  in  the  said  parish,  at  the  lent  of  Is.  6(L  per 
week ;  and  the  said  Joseph  Boghnrst  doth  hereby  agree  to  quit  and 
give  up  the  said  cottage,  &c,  into  the  hands  of  the  parish  officers  of 
the  said  parish,  at  any  time,  on  one  month's  notice  being  given  to 
that  effect  by  the  churchwardens  and  overseers  for  the  time  being,  or 
one  of  them  by  their  order ;  and  the  said  Joseph  Boghorst  doth  hereby 
farther  agree  not  to  take  in  any  other  person  as  inmate  or  lodger,  nor 
suffer  any  other  persons  whatsoever  to  occupy  or  reside  on  the  said 
premises  but  himself,  his  wife  and  children,  without  the  leave  of  the 
parish  officers  specially  granted  for  that  purpose ;  the  rent,  as  above, 
shall  conmience  from  the  date  hereof.  Witness  our  hands  this  27th 
day  of  February,  1824. 

Benjamin  Pawley,  Overseer. 

George  Budqen,  Assistant  Overseer. 
William  Pawley,  Witness. 

(Signed)  Joseph  Boghurst." 

At  that  time  there  were  two  churchwardens  and  two  overseers  in 
the  parish.  Boghurst  continued  in  possession,  without  payment  of 
rent  or  acknowledgment  of  title,  until  1844,  when  the  parish  officers 
gave  him  a  notice  to  quit,  signed  by  three  only  of  them,  and  upon  his 
refusal  to  quit  they  took  proceedings  against  him  before  the  magis- 
trates, which  were  dismissed.  In  1850  he  conveyed  the  premises  to 
the  defendant  It  was  objected  for  the  defendant,  first,  that  the  me- 
morandum in  the  vestry  book  was  not  signed  by  either  of  the  church- 
wardens, and  therefore  was  not  a  letting  under  statute  59  Geo.  3,  c 
12,  8. 17,  which  required  that  there  should  be  an  execution  of  the 
instrument  b^  all  the  parish  officers;  and  therefore,  there  being  a 
tenancy  at  will  only,  or  from  month  to  month,  the  action  was  barred 
by  section  7  of  statute  3  &  4  Will  4,  c.  27.  Secondly,  that  the  notice 
to  quit,  not  being  signed  by  all  the  parish  officers,  was  not  sufficient. 
A  verdict  was  entered  for  the  lessors  of  the  plaintiff  by  the  direction 
of  the  Chief  Justice,  leave  being  reserved^to  the  defendant  to  move  to 
enter  a  nonsuit    In  this  term,  November  4, 

SheCj  Serjt,  moved  accordingly.  First,  there  was  no  lease  in  writ^ 
ing  within  section  8  of  statute  3  &  4  Will.  4,  c.  27,  because  it  was  not 
signed  by  all  the  parish  officers,  within  section  17  of  statute  59  Creo.  3, 
c.  12,  who  are  by  that  statute  constituted  a  qtuisi  corporation.  Phil' 
lips  V.  Pearce,  5  B.  &  Cr.  433 ;  Ward  v.  Clarke j  12  M.  &  W.  747 ;  8 
Jur.  364 ;  Doe  d.  Biggs  v.  Terry^  4  Ad.  &  EL  274.  Secondly,  the 
notice  to  quit  is  not  sufficient 

Lord  Campbell,  C.  J.  There  was  a  disclaimer  by  Boghurst, 
under  whom  the  defendant  cledms,  and  therefore  no  notice  to  quit 
was  necessary. 

Patteson  and  Wightman,  JJ.^,  concurred. 

1  CoLSsmGB,  J.,  was  absent  on  acooimt  of  tfie  illness  of  a  relatiTe. 
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The  Ck>URT  granted  a  role  mn  on  the  first  point 

Bramwell  and  WtUes  now  showed  cause.  First,  by  the  5th  section 
of  statute  3  &  4  Will.  4,  a  27,  the  right  of  the  reversioner  to  make  an 
entry  or  bring  an  action  does  not  accrue  until  the  estate  or  interest  in 
possession  is  determined  by  notice  to  quit  or  disclaimer,  and,  there- 
fore,  if  that  section  applies,  the  action  would  be  in  time.  Section  7 
applies  only  to  tenancies  at  wilL  Section  8  applies  to  tenancies  from 
year  to  year  or  other  period  "  without  any  lease  in  writing.'*  In  this 
case  there  is  a  lease  in  writing,  and  therefore  it  falls  within  section  5, 
The  memorandum  of  the  27th  Febraary  states  the  terms  of  the  hold« 
ing,  and  shows  an  interest  in  land  from  week  to  week,  determinable 
on  a  month's  notice.  4  Bac  Ab.  ^'  Leases  and  Terms  for  Years," 
li.  3 ;  Kemp  v.  DerreU^  3  Camp.  510.  As  to  the  objection  arising 
upon  statute  59  Greo.  3,  c  12,  the  17th  section  does  not  say  that  the 
parish  officers  are  to  demise  by  writing  signed  by  all  of  them.  In 
SmtUi  V.  Adkinsj  8  M.  &  W.  362,  Parke,  B.,  said,  (p.  370,)  '<  A  second 
objection  was,  that  the  churchwardens  and  overseers  did  not  accept 
the  demise  by  some  instrument  under  a  common  seaL  We  think 
that  the  answer  to  this  objection  is,  that  they  are  not  made,  by  the 
act  59  Greo.  3,  c.  12,  s.  17,  a  complete  body  corporate,  but  they  are 
only  empowered  <  to  accept,  take,  and  hold  in  the  nature  of  a  body 
corporate.'  In  Gouldsworth  v.  JSmghts^  11  M.  &  W.  337,  it  was  held 
that  it  was  competent  for  any  one  of  the  parish  officers  to  make  a 
warrant  of  distress  for  rent  in  arrear.  This  lease,  being  not  under 
seal,  might  be  made  by  an  agent  duly  authorized  on  behalf  of  the 
parish  officers,  and  therefore  it  is  not  necessary  that  it  should  be 
signed  by  aU. 

[Patteson,  J.  This  instrument  does  not,  on  the  face  of  it,  profess 
to  be  executed  by  one  on  behalf  of  the  others.] 

It  purports  to  be  a  demise  by  all;  and  sect. 5  of  stat  3  &  4  Will.  4, 
c.  27,  does  not  require  that  the  writing  should  be  signed  by  the  land- 
lord. It  is  only  necessary  that  the  party,  whose  rights  are  to  be 
affected  by  the  writing,  should  sign  it  Further :  it  is  not  necessary 
that  the  one  who  signed  should  state  he  signed  for  all — it  is  enough 
if  it  is  shown  that  he  signed  for  all ;  and  here  there  was  evidence  that 
the  others  concurred.  At  any  rate,  that  objection  was  not  taken  at 
the  trial ;  and  if  it  had  been,  and  the  question  had  been  left  to  the 
jury,  they  would  have  found  that  it  purported  to  have  been  a  demise 
by  all.  In  Cooch  v.  Goodmanj  2  Q.  B.  580,  it  was  held  that  the  want 
oi  execution  of  the  deeds  by  the  plaintiffs  was  not  such  a  failure  of 
consideration  as  to  be  an  answer  to  the  action. 

[  WiGHTMAN,  J.  Though  it  might  be  binding  on  the  lessee  as  a  con- 
tract,  would  it  be  a  lease  in  writing  ?] 

Suppose  a  tenant  executes  a  counterpart  of  a  lease,  and  the  land- 
lord  on  ejectment  produced  the  counterpart,  would  it  be  an  answer 
that  he  did  not  produce  the  part  executed  by  himself,  which  might 
be  lost? 

[  WiGHTMAN,  J.  In  that  case  it  would  be  taken  that  there  was  a 
lease ;  here  the  whole  instrument  is  produced.  Suppose  it  sufficientiy 
appeared  that  the  lease  was  not  executed  by  the  lessor  ?J 
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SheCj  Serjt,  {Homy  was  with  him,)  contriL  The  lessinrs  of  the 
plaintiff  must  contend  that  there  was  a  lease  in  writing  by  the  choich- 
wardens  and  overseers  of  the  parish  of  Perobnry  for  the  time  being, 
within  the  meaning  of  sect  5  of  stat  3  &  4  Will  4,  c.  27. 

[WiGHTMAN,  J.  Suppose  there  was  evidence  that  the  other  parish 
officers  assented  to  the  memorandum,  though  they  did  not  sign  it?] 

That  would  not  satisfy  sect  17  of  stat  59  Gea  3,  c.  1%  which 
makes  the  churchwardens  and  overseers  a  quasi  corporation,  though 
it  does  not  require  them  to  act  under  seal.  Sect  24,  which  empowers 
two  justices  to  deliver  the  possession  of  parish  houses  after  notice  by 
the  churchwardens  and  overseers,  expressly  allows  the  notice  to  be 
signed  by  the  churchwardens  and  overseers,  or  the  major  part  of  them. 
J  WioHTMAN,  J.  Suppose  the  persons  leasing  had  not  been  parish 
omcers,  and  they  bad  professed  to  demise  by  an  instrument  purpoit- 
ingto  be  executed  by  all,  but  not  signed  by  all  ?] 

That  would  not  be  enough.  PUman  v.  Woodbury^  3  Exch.  4,  in 
which  Cooch  v.  Ghwdnum^  2  Q.  B.  580,  was  doubted. 

He  also  cited  Richardson  v.  Oiffordy  1  Ad.  &  EL  52 ;  Lord  Ten- 
terden  in  Bx>se  v.  PoulUm,  2  B.  &  Ad.  822,  828 ;  and  Parke,  B.,  in 
EaghUm  v.  OuUeridgey  11  M.  &  W.  465,  467. 

Further:  there  was  no  lease  in  writing,  because  no  determinate 
time  for  the  continuance  of  the  tenancy  was  fixed  by  the  instrument 
4  Baa  Ab.  ^  Leases  and  Terms  for  Years,"  K. 

[  WioHTMAN,  J.  By  implication  the  memorandum  gives  to  the  lessee 
an  interest  for  a  week  or  a  month.] 

He  was  then  stopped 

Patteson,  J.*  We  need  not  trouble  you  further.  The  whole  ques* 
tion  is,  whether  the  document  signed  by  one  of  the  overseers  of  Pern- 
bury  is  a  lease  in  writing,  so  as  to  bring  the  case  within  section  5, 
construed  with  reference  to  section  8,  of  stat  3  &  4  WiH  4,  c  27.  It 
is  said  that,  under  stat  59  Greo.  3,  c.  12,  it  is  not  necessary  that  it 
should  be  in  writing ;  and  that  is  true,  and  therefore,  notwithstanding 
some  defect  in  the  instrument,  some  tenancy,  as  a  tenancy  from  year 
to  year,  might  be  created.  But  if  there  is  no  actual  lease  in  writing 
within  sect  8,  of  stat  3  &  4  Will.  4,  c.  27,  the  twenty  years  from  the 
time  when  the  right  of  entry  accrued  would  have  passed,  and  the  de- 
fendant would  have  been  entitled  to  hold  the  premises  against  the 
lessor  of  the  plaintiff.  The  latter  part  of  Serjeant  Shee's  argument 
did  not  rest  upon  a  strong  point,  because  it  is  easy  to  raise  an  impli- 
cation from  this  instrument,  that  there  was  a  tenancy  for  a  month. 
Kemp  V.  DerreUy  3  Camp.  510.  But  the  question  is,  whether  it  is 
sufficient  if  executed  by  one  only  of  the  parish  officers.  I  take  the 
words  "  lease  in  writing,"  in  sec  8,  of  stat  3  &  4  Will.  4,  c.  27,  to 
mean,  not  merely  a  document  in  writing,  but  a  lease ;  that  is,  an  in- 
strument passing  an  interest  The  argument  from  sec.  9,  is,  I  think, 
too  far-fetched,  and  the  words  of  that  section  do  not  throw  any  light 
upon  the  point  If  an  instrument  professes  to  be  made  by  one  only, 
of  several  persons,  and  it  is  executed  by  one  only,  it  cannot  be  taken 
to  be  a  lease,  because  it  does  not  pass  an  interest    But  it  is  said^ 


1  Lwd  Campbell,  C.  J^  was  in  the  Conzt  of  Crimiiial  AppeaL 
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that  in  the  case  of  an  instrament  not  under  seal,  it  is  good  if  it  is 
executed  by  one  and  assented  to  by  the  others.  If  it  professes  to  have 
the  assent  of  the  others,  and  that  the  party  executing  it  had  authority 
from  the  others,  it  might  lie  on  the  other  side  to  show  that  he  had  no 
authority.    It  is  said  further,  that  though  the  instrument  does  not  pur- 

i>ort  to  be  BO  made,  if  the  others  assented  to  it,  it  would  be  a  good 
ease.  I  doubt  that  proposition ;  but  if  it  be  maintainable,  it  lies  upon 
those  who  assert  it  to  prove  an  assent  by  the  others.  There  is  no 
evidence  of  it  in  this  case,  and  the  instrument  on  the  face  of  it  does 
not  show  that  the  overseer  who  signed  it  had  the  authority  of  the 
other  parish  officers. 

Coleridge,  J.  It  is  dear  that  the  lessors  of  the  plaintiff  are  barred 
by  sec.  8,  of  stat  3  &  4  Will.  4,  c.  27,  unless  they  can  show  that  there 
has  been  a  lease  in  writing.  The  question,  therefore,  is,  what  is  a 
lease  in  writing  within  the  meaning  of  the  8th  section  ?  And  I  am 
of  opinion  that  it  is  not  merely  an  instrument  which  might  be  evi- 
dence of  a  tenancy,  but  it  must  be  a  lease  passing  an  interest  from  the 
party  giving  to  the  party  taking.  This  document  is  signed  by  one  of 
the  parish  officers  only,  and  he  does  not  profess  to  have  signed  for  the 
rest  I  am  of  opinion  that  is  not  enough  within  sec.  17,  of  stat  59 
Qeo.  3,  c.  12,  which  creates  the  churchwardens  and  overseers  a  statu* 
tory  corpomtion,  though  not  with  all  the  powers  of  a  corporation. 
Suppose  there  was  additional  evidence  that  the  parish  officer  who 
signed  the  memorandum  had  taken  the  opinion  of  the  other  parish 
officers,  and  they  had  instructed  him  to  sign  for  them :  it  is  not  neces* 
sary  to  give  an  opinion  whether  that  womd  be  enough,  because,  this 
document  on  the  face  of  it  not  showing  any  authority  of  the  one 
officer  to  act  for  the  others,  it  lay  upon  the  other  side  to  show  that  he 
was  the  agent  of  the  others  for  ihe  purpose  of  executing  it 

WiGHTMAN,  J.  After  much  discussion,  the  case  resolves  itself  into 
the  point,  whether  there  is  a  lease  in  wilting  within  sect  8  of  stat  3 
and  4  WilL  4,  c  27.  It  may  be  a  document  binding  upon  the  per- 
son who  signed  it  as  tenant,  but  that  is  not  enough.  In  order  to 
fulfil  the  description  of  << a  lease  in  writing"  it  must  be  an  instru- 
ment which  passes  an  interest  This  is  not  such  an  instrument,  and 
therefore  I  concur  in  making  the  rule  absolute.  Rule  absolute. 


Beoina  i;.  John  Brown.^ 

Jaimuj  15  and  22,  1852. 


Vagrant  Acty  5  Oeo.  4,  c.  83,  ^.  4  —  Apprehension  of  suspected  Per* 

sons  frequenting  Streets  and  Mghways. 

Bj  wet  4  of  Stat  5  Geo.  4,  c  83,  every  reputed  fhief  freqnentiiie  an j  riyer,  canal,  &c,  or 
any  quay,  wharf,  or  warcAOUBe  a^oining  thereto,  or  anj  street,  nighwaj,  or  aTenne  lead- 

1  le  Jnr.  101. 
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iog  ibereto,  or  aay  plaoe  of  ^blie  reaort,  or  any  aTenne  kadiig  dierelo,  or  soy  8Q«eL 
highway,  or  plaoe  aqjacent,  with  intent  to  commit  felony,  shall  be  deemed  a  logne  aaa 
vagabond :  — 

Bdd,  First,  that  the  section  applied  to  all  streets  and  highways,  (Fattesoh,  J^  dissenting.) 

Secondly,  that  a  conyiction  which  stated  an  intent  to  commit  felony  generally  was  good. 

The  defendant  had  been  convicted,  before  a  justice  of  the  peace 
for  the  county  of  Kent,  for  that  he,  <<  being  a  reputed  thief,  did  fre- 
quent the  public  highway  in  the  said  parish  of  Ashfcwd,  with  intent 
to  commit  felony,  contrary  to  the  form  of  the  atatoto  in  that  case 
made  and  provided,"  and  was  adjudged  to  be  committed  fot  the  said 
offence  to  a  house  of  correction  in  the  said  county,  to  be  kept  to 
hard  labor  for  three  calendar  months.  He  was  brought  up  by  habeas 
carpus  bef<He  Erie,  J.,  at  chambers,  when  it  was  contended  that  sect 
4  of  the  Vagrant  Act,  5  Geo.  4,  c  83,  referred  only  to  a  highway 
leading  to  a  river,  canai,  or  navigable  stream,  or  adjacent  to  a  place 
of  pulmc  resort;  and  the  opinion  of  Patteson,  J.,  to  that  effect,  in  a 
case  before  him  at  chambers,  on  November  30, 1850,  was  cited  from 
The  Justice  of  the  Peace,  January  25,  1851.^  Thereupon  Erie,  J«, 
said  that  he  would  refer  the  question  to  the  court,  and  made  an  orda* 
{gs  discharging  the  defendant  on  recognizances,  to  appear  in  the  Court 
of  Queen's  Bench  on  the  first  day  of  next  Hillary  Term,  and  then 
apply  to  the  court  to  quash  the  commitment,  and  if  the  court  should 
lerase  to  quash  the  commitment,  to  surrender  himself  to  tte  custody 
of  the  keeper  of  the  said  house  of  correction,  there  to  undergo  the 
sentenoe  under  the  said  commitment 

On  January  15,'  SidcUeston  moved  accordingly,  when 

Jtose,  for  the  prosecution,  objected  that  the  defendant  was  not  pre- 
sent in  court 

LoBD  Cabcpbell,  C.  J.  It  is  dear  the  defendant  ought  to  be 
present^ 

Rose  prayed  that,  the  keeper  of  the  house  of  correction  being  now 
present,  the  postponement  of  the  case  should  be  upon  payment  of  his 
costs  of  attending  on  the  next  day.  The  court  may  order  the  re« 
cognizances  to  be  estreated,  and  the  estreat  might  be  taken  off  upon 
payment  by  the  defendant  of  those  costs. 


1  The  opinion  referred  to  was  as  follows :  "  I  am  of  opinion  that  the  words  *  leading 
thereto'  must  be  coupled  with  *  street  and  highway/  as  well  as  wiUi  ^avenne,'  ana 
that  the  offence  is  confined  to  streets  and  highway  leading  to  a  river,  &c.  Ih  the  re- 
pealed act,  S  Geo.  4,  c.  40,  no  doubt  can  bd  raised,  for  ^leading  thereto'  is  coupled 
diiectly  and  nneqniyocaliy  with  *  streets  and  highways.'  The  same  construction  must 
prevaii  as  to  the  5  Geo.  4,  for  the  legialatnre  never  could  have  intended,  bj  the  al- 
teration of  a  word  or  two,  rendering  the  sense  only  somewhat  doubtful,  to  introduce 
an  entirely  new  and  different  offence." 

s  Before  Lord  Campbell,  C.  J.,  Patteson  and  Wighthan,  JJ. 

3  See  Eegina  ▼.  Caudwell,  15  Jur.  1011 ;  s.  c.  6  Eng.  Bep.  852. 
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LoBD  Campbell,  C.  J*  We  cannot  do  mare  at  present  than  post- 
pone the  case* 

January  22.  BuddiesUm  moved  that  the  commitment  should  be 
quashed.  First,  the  conTiction  ought  to  have  stated  that  the  high- 
way was  one  leading  to  a  river,  canal,  or  navigable  stream,  or  adja- 
cent to  a  place  of  public  resort^  Where  all  streets  and  highways  are 
intended  by  the  statute,  they  are  mentioned  generally,  as  in  the 
clause  of  the  same  section  against  exposing  the  person  ^'  in  any  street, 
road,  or  public  highway,  or  in  the  view  thereof."  The  legislature 
may  have  considcsred  that  the  valuaUe  property  placed  on  quays, 
wharves,  and  in  warehouses  near  canals  and  navigable  rivers  required 
special  protection.  If  sect  4  applies  to  all  highways,  a  person  who 
had  been  convicted  of  stealing,  and  on  his  discharge,  at  the  expiration 
of  his  term  of  imprisonment,  was  passing  along  a  highway,  might  be 
taken  up  as  a  reputed  thiefl 

[Lord  Campbell,  C.  J.  He  must  be  on  the  highway  with  intent 
to  comniit  felony ;  and  what  you  suggest  might  occur  lif  the  avenue 
from  the  prison  led  to  a  canal  or  navigable  river. 

Coleridge,  J.  If  the  highway  first  mentioned  is  limited  to  one 
leading  to  a  place  of  pubUc  resort,  that  is  provided  for  in  the  word 
^  avenue."  It  would  be  very  proper  that  a  man  standing  in  an  entry 
dose  to  a  highway  should  be  within  the  enactment] 

A  highway  adjacent  to  a  place  of  public  resort  is  along  it^-an 
avenue  leads  to  it.  In  sect  3  of  stat  3  Geo.  4,  c.  40,  which  would 
have  expired  on  the  1st  September,  1824,  the  highway  must  have 
been  one  leading  to  a  canal  or  navigable  river. 

[Lord  Campbell,  C.  J.  The  two  statutes  are  not  in  pari  maierid. 
If  any  defect  existed  in  stat  3  Geo.  4,  c.  40,  it  may  be  supposed  that 
stat  5  Geo.  4,  &  83,  would  correct  it] 

In  that  case  the  dear  language  employed  in  the  earlier  part  of  the 
4th  section  would  probably  have  been  used.  Stat  5  Geo.  4,  c.  83, 
which  received  the  royal  assent  on  the,  21st  June,  1824,  was  not 
passed  for  amending  the  former  act 

[Coleridge,  J.  Are  any  new  cases  introduced  in  sect  4  of  stat  5 
Geo.  4,  c  83,  which  were  not  in  sect  3  of  stat  3  Geo.  4,  c.  40  ?  The 
preamble  of  stat  5  Geo.  4,  c.  83,  after  mentioning  stat  3  Geo.  4,  a  40, 
proceeds  ^-^<  And  whereas  the  said  act  was  to  continue  in  force  until 
the  Ist  September,  1824,  and  no  longer;  and  it  is  expedient  to  make 
further  provision  for  the  suppression  of  vagrancy,"  &c] 

The  only  difference  is  in  the  coUocation  of  the  acts  rendered 

^  Bj  sect  4  of  stat  6  6ea  4,  c.  S8,  it  is  enacted,  among  other  things,^  *'  that  every 
suspected  person  or  reputed  thief  fi^quenting  any  river,  canal,  or  navigable  stream, 
docK,  or  basin,  or  any  quav,  wharf^  or  warehouse  near  or  adioining  thereto,  or  any 
street,  highway,  or  avenue  leadinff  thereto,  or  any  place  of  pubue  resort,  or  any  avenue 
leadins  wereto,  or  anv  street,  hi^way,  or  nlaee  adjacent,  with  intent  to  commit  fe- 
bny,  Stall  be  deemed  a  rogue  and  vagabond  within  the  true  intent  and  meaning  of 
this  act ;  and  it  shall  be  lawful  for  any  justice  of  the  peace  to  commit  such  offender  to 
the  house  of  correction,  there  to  be  £ept  to  hard  labor  fiir  any  lime  not  exceeding 
three  calendar  months." 
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punishable.  Secondly,  the  conviction  does  not  state  that  the  de- 
fendant had  the  intent  of  committing  a  felony  in  the  highway  in 
which  he  was.    Fletcher  v.  CaUhrop,  6  Q.  B.  880 ;  9  Jur.  205. 

[Lord  Campbell,  C.  J.  Then  you  must  contend  that  if  the  de- 
fendant had  an  intention  to  commit  a  felony  in  the  next  street,  a  po- 
lice constable  would  not  have  authority  to  apprehend  him. 

WioHTMAN,  J.  In  Fletcher  v.  Calthrop  there  might  be  an  intent  to 
kill  game  in  a  lawful  place :  it  is  unlawful  to  commit  a  felony  any- 
where.] 

Eose^  (with  him  was  O.  Denma/n^)  contra.  Sect  4  of  stat  5 
Geo.  4,  c.  83,  was  not  intended  to  protect  particular  property :  the 
legislature  intended  to  make  further  provision  for  the  suppression  of 
vagrancy  than  had  been  made  in  sect  3  of  stat  3  Geo.  4,  c  40.  [He 
was  then  stopped.] 

Lord  Campbell,  C.  J.  With  the  most  sincere  and  profound  reve- 
rence and  respect  for  my  Brother  Patteson,  I  am  bound  to  say  that 
when  I  look  to  sect  4  of  stat  5  Geo.  4,  c.  83, 1  am  of  opinion  that 
the  conviction  is  sufficient  I  think  there  are  words  in  sect  4  of  stat 
5  Geo.  4,  c  83,  which  fairly  bring  it  within  the  scope  of  the  enact- 
ment I  cannot  place  any  reliance  on  the  3d  section  of  stat.  3  Geo. 
4,  c.  40,  because,  where  the  language  of  the  latter  statute  varies  from 
that  of  the  earlier,  it  must  be  supposed  that  the  variation  was  inten- 
tional, and  that  the  object  of  the  legislature  was,  to  make  the  latter 
enactment  more  perspicuous  and  extensive.  The  words  of  sect  4  of 
stat  5  Geo.  4,  c.  83,  are,  *<  every  suspected  person  or  reputed  thief 
frequenting  any  river,  canal,  or  navigable  stream,  dock,  or  basin,  or 
any  quay,  wharf,  or  warehouse  near  or  adjoining  thereto," — a  high- 
way is  not  yet  mentioned, —  "  or  any  street,  highway,  or  avenue 
leaoing  thereto"  —  I  should  say  an  avenue  leading  to  a  street  or 
highway  was  meant  Then  follow  the  words,  "or  any  place  of 
public  resort,  or  any  avenue  leading  thereto,  or  any  street  highwayi 
or  place  adjacent"  Adjacent  to  what  ?  To  the  street  or  highway. 
Therefore  I  think  the  words  in  the  conviction  are  supported.  It  ia 
imputing  a  great  absurdity  to  the  legislature  to  say  that  a  highway 
is  not  to  be  protected  because  it  does  not  lead  to  any  river,  canal,  or 
navigable  stream,  dock,  or  basin,  or  any  quay,  wharf,  or  warehouse 
near  or  adjoining  thereto.  I  am  of  opinion  that  all  highways  are 
protected,  and  that  any  person,  being  a  reputed  thief,  found  there 
with  intent  to  commit  a  telony,  is  liable  to  be  convicted  under  this 
section. 

Another  objection  is,  that  the  word  "  there "  is  not  found  in  the 
conviction.  Now,  Fletcher  v.  CaUhrop^  6  Q.  B.  880 ;  9  Jur.  205,  was 
decided  upon  a  different  act  of  parliament,  passed  for  a  totally  differ- 
ent purpose ;  unless  the  intention  of  the  paixty  was  to  take  game  in 
the  place  where  he  was,  the  offence  which  the  legislature  intended 
was  not  committed.  Under  this  statute,  the  intent  to  commit  a  fe- 
lony anywhere  subjects  a  reputed  thief  to  this  discipline. 

Patteson,  J.    As  to  the  objection  that  the  word  <<  there ''  is  not  in 
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the  conviction,  Fletcher  v.  CdUhrop^  6  Q.  B.  880 ;  9  Jar.  205,  does 
not  govern  this  case,  because  the  decision  in  that  case  is  to  be  taken 
with  reference  to  the  particular  act  upon  which  the  conviction  was 
founded,  6  Geo.  4,  c.  69,  s.  1,  which  is  a  peculiar  act  It  was  said 
that  it  was  absurd  to  suppose  that  if  a  man  was  in  the  close  of  an- 
other person,  intending  to  pass  over  it  4n  order  to  arrive  at  preserves 
of  his  own,  and  there  kill  his  own  game,  he  was  liable  to  be  convict- 
ed of  an  offence  against  that  statute. 

As  to  the  other  point,  I  considered  it  very  much  in  a  case  before 
me  at  chambers,  and  came  to  the  conclusion  that  the  legislature  in- 
tended to  limit  the  offence  to  streets  and  highways  either  leading  to 
a  canal  or  navigable  river,  or  adjacent  to  a  place  of  public  resort ; 
and  I  confess,  I  nnd  that  it  is  a  difficult  thing  to  shake  one's  opinion, 
formed  after  consideration.  I  think  that  the  words  ^  leading  thereto  " 
must  be  coupled  with  **  street  and  highway,"  as  well  as  with  "  ave- 
nue." If  the  enactment  had  been  intended  to  be  general,  the  words 
^any  street,  highway,  or  place  adjacent"  might  easily  have  been 
placed  at  the  beginning  of  the  section,  and  then  there  would  have 
been  no  doubt  Lf  all  highways  were  included  in  the  first  mention 
of  them,  it  was  unnecessary  and  idle  to  add  the  words  <<  or  any  ave- 
nue leading  thereto  "  —  that  is,  to  a  place  of  public  resort :  I  cannot 
understand  why  the  words  <'  street,  highway,"  should  be  introduced 
twice  over ;  though  in  the  second  mention  of  them  it  is  not  said  to 
what  the  street  and  highway  are  to  be  adjacent  An  avenue  leading 
to  a  highway  would  not  include  a  highway  leading  to  a  wharf.  I 
cannot  bring  my  mind  to  any  other  conclusion,  though  I  am  glad 
that  the  rest  of  the  court  see  their  way  to  a  different  construction  of 
the  enactment,  because  I  do  not  doubt  that,  when  so  extended,  it  is 
a  useful  enactment 

Coleridge,  J.  I  will  add  nothing  on  the  second  point,  upon 
which  we  all  agree. 

As  to  the  first  point,  I  agree  with  Lord  CampbeU,  though  I  cannot 
express  my  opinion  with  confidence,  because  it  differs  firom  that  of 
my  Brother  Patteson.  There  is  no  doubt  that  this  case  is  within  the 
scope  of  stat  5  Oeo.  4,  c.  83,  and  that  that  statute  is  a  very  benefi- 
cial one.  I  agree,  however,  that  that  is  not  enough,  and  that  the  sta- 
tute must  not  be  strained  in  order  to  bring  the  case  within  it  But  I 
find  words  large  enough  to  embrace  it  If  the  words  ^  any  street, 
highway,  or  place,"  stood  alone,  there  could  be  no  question.  Is  any 
difficulty  raised  by  the  use  of  the  word  ^< adjacent"  after  those 
words?  .  It  makes  perfectly  good  sense  if  the  word  "adjacent"  is  re- 
ferred, according  to  the  grammatical  rule  applicable  to  words  of  re- 
ference, to  the  next  antecedent,  which  is  "  highway."  There  is  abun- 
dant reason  for  saying  that  all  highways,  as  well  as  those  leading  to 
a  canal,  navigable  river,  or  whan,  are  within  the  object  of  the  act 
The  difficulty  is,  that  the  words  "  street,  highway,  or  avenue  leading 
thereto,"  occur  in  an  earlier  part  of  the  same  sentence ;  and  it  is  pos- 
sible that  those  words  may  be  tied  up  to  what  precedes,  viz.  canals, 
navigable  rivers,  and  so  on.  But  why  should  the  words  at  the  end 
VOL*  VIII.  28 
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be  so  tied  up  ?  The  argument  is,  that  it  was  unnecessaiy  to  insert 
the  words  '^  any  street,  highway,"  in  the  earlier  part  of  the  section, 
because  the  general  words  at  the  end  would  include  them;  but 
in  an  enactment  which  absurdly  and  mischievously  accumulates 
words,  those  words  may  be  taken  to  be  unnecessarily  repeated. 

WiOHTMAN,  J.  I  should  not  be  disposed  to  entertain  any  doubt, 
but  for  the  opinion  of  my  brother  Patteson.  There  is  no  reason  for 
thinking  that  the  legislature  did  not  consider  that  a  person  standing 
on  a  highway  generally,  as  well  as  on  a  highway  leading  to  a  canal 
or  navigable  river,  was  within  the  enactment  in  sect.  4  of  stat.  5  Geo. 
4,  c.  83.  The  section  mentions  ^^any  street,  highway,  or  avenue 
leading  thereto "  —  that  is,  to  the  quay,  wharf,  or  warehouse;  and 
proceeds,  "or  any  place  of  public  resort,  or  any  avenue  leading 
thereto"  —  that  is,  to  a  place  of  public  resort  Then  comes  the 
clause,  in  which  are  general  words,  without  the  words  "leading 
thereto."  Those  words  are  necessary  in  order  to  limit  the  street  or 
highway,  as  contended  for  on  behalf  of  the  defendant 

The  La,st  objection  has  been  sufficiently  answered  by  the  rest  of  the 
court  Prisoner  remanded* 


Hope  v.  Beadon.^ 

KoTember  7,  1851. 

Notice  to  produce —  Second  TVioL 

A  notice  to  prodace  docoments,  ffiyen  in  the  ordinary  form  for  the  purpose  of  a  fonner  trial, 
and  servea  before  the  first  triafapon  a  party  to  the  action,  or  his  agent,  may  be  nsed,  as 
against  such  party,  without  re-senrice,  on  a  new  trial  of  the  same  cause. 

The  legal  effect  of  such  a  notice  is,  that  it  gives  the  party  to  the  action,  upon  whom,  or  upon 
whose  agent,  it  has  been  senred,  the  option  either  to  prodace  the  documents  named  in  it 
which  were  in  his  possession  when  it  was  serred,  or  to  admit  the  accuracy  of  any  satisfiic- 
toiy  eridence  of  the  contents  of  those  documents  which  may  be  produoed  on  behalf  of  his 
adversary  at  the  trial. 

In  this  case,  which  was  tried  at  the  Bristol  Summer  Assizes,  1851, 
coram  Lord  Campbell,  C.  J.,  the  plaintiff  was  desirous  to  support  his 
case  by  evidence  contained  in  certain  documents  asserted  to  be  in  the 
custody  of  the  defendant ;  but  it  was  objected  by  the  counsel  for  the 
defendant,  that  his  client  had  not  received  any  sufficient  notice  to 
produce.  Thereupon  the  plaintiff  proved,  that,  in  consequence  of 
some  miscarriage  at  a  former  trial,  the  trial  then  pending  was  the 
second  in  the  same  cause,  and  that  the  previous  trial  was  had  in  1850, 
and  that  a  notice  to  produce  the  document  in  question  was,  before 
that  trial,  served  upon  the  defendant,  and  that  such  notice,  which  was 

1 1 6  Jar.  80 ;  2 1  Law  J.  Bep.  (x.  s.)  Q.  B.  25, 
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now  at  the  second  Irial  produced,  was  in  the  following  tenns:-— 
*<  Take  notice,  that  yon  are  hereby  required  to  produce  and  show  to 
the  court  and  jury,  an  the  trial  of  this  ccmse,  6z;c.,  the  documents  in 
question."  Upon  this  evidence  the  defendant's  counsel  renewed  his 
objection;  but  the  learned  judge,  after  some  discussion,  admitted 
secondary  evidence  of  the  documents  in  question. 

November  7, 1851.  Kinglake^  Serjt.,  now  moved  for  a  new  trial,^ 
on  the  ground  of  improper  reception  of  evidence.  The  cases  cited  at 
the  trial  were  the  cases  of  Elton  v.  Larkins^  5  Car.  &  P.  385;  and  Doe 
d.  Weiherell  v.  Bird^  7  Car.  &  P.  6,  in  which,  at  a  second  trial,  ad- 
missions made  by  the  respective  attorneys  for  the  purposes  of  the  first 
trials,  beginning,  ^  We  hereby  agree  to  admit,  on  the  trial  of  this 
cause,"  £&,  were  received  by  Tindal,  C.  J.,  and  Lord  Denman,  C.  J., 
respectively  at  the  second  trials,  though  no  new  summons  or  other 
step  had  been  taken  between  the  parties  between  the  first  and  second 
trials  in  those  cases.  But  the  answer  to  those  cases  is,  that  there  is 
a  manifest  distinction  between  an  admission  and  a  notice  to  produce. 
In  the  first  place,  the  admission  is  the  act  of  the  person  against  whom 
it  is  to  be  put  in  evidence,  which  he  might  be  unwilling  to  repeat,  but 
which  he  could  hardly  have  made  once  if  the  fact  admitted  were  im- 
true ;  but  the  notice  to  produce  is  the  act  of  the  person  insisting  upon 
it,  who  may  repeat  it,  and  cannot  be  prevented  from  repeating  it,  as 
often  as  he  thinks  fit :  and,  secondly,  there  woidd  be  the  greatest  in- 
convenience in  holding  a  notice  to  produce  bindinj^  forever,  because 
the  effect  would  or  might  be  to  impound  documents  for  years ;  whereas 
the  necessity  of  re-serving  a  notice  to  produce  leads  to  no  inconve- 
nience whatever. 

Patteson,  J.  The  reason  given  by  Tindal,  C.  J.,  for  the  binding 
force  at  the  second  trial  of  the  admission  made  for  the  purpose  of  the 
first  trial  is,  that  the  former  trial  is  deemed  as  no  trial.  That  reason 
is  equally  applicable  to  the  alleged  binding  force  of  a  notice  to 
produce. 

Erle,  J.  As  to  the  argument  of  inconvenience,  the  effect  of  holding 
the  notice  binding  at  the  second  trial  would  not  be,  as  has  been  sug- 
gested, to  impound  any  document,  because  it  is  not  the  efiect  of  a 
notice  to  produce  that  it  obliges  the  party  to  the  action  upon  whom 
it  is  served  to  produce  the  document  named  in  the  notice,  but  it  only 
gives  him  the  option  either  to  produce  it,  or  to  be  bound  by  satisfac- 
tory secondary  evidence  of  its  contents. 

Patteson,  J.  No  express  authority  has  been  cited  in  favor  of  1;he 
objection  taken  to  the  reception  in  question,  but  reliance  was  placed 
upon  the  alleged  general  practice  of  re-serving,  for  the  purpose  of  a 
new  trial,  the  notices  to  produce  served  for  the  purposes  of  the  former 
trial     The  Masters,  however,  informed  us  that  such  is  not  the  prac- 

*  Coram  Loan  Campbell,  C.  J.  Patteson  and  Erle,  JJ. 
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tice,  and  that  in  their  office  the  costs  of  such  a  re-service  are  always 
refused  But,  however  the  practice  may  have  been,  it  seems  to  me 
that  legal  reasoning  is  against  the  necessity  of  re-serving  the  notice 
to  produce.  The  form  of  the  notice  is  general,  to  produce  at  the  trial 
of  the  cause.  When  the  first  trial  is  held  to  have  miscanied,  it  is 
deemed,  in  law,  to  have  been  as  no  trial ;  then  the  second  is  the  trial 
in  contemplation  of  law ;  and  the  notice  is,  in  form,  to  produce  at  the 
trial  It  seems  to  me,  therefore,  that  such  notice  is  binding  on  the 
party  to  the  action,  upon  whom,  or  upon  whose  agent,  it  may  have 
been  served,  either  to  produce  the  documents  mentioned  in  it  at  the 
second  as  well  as  at  the  first  trial,  or  to  be  attainted  as  much  at  the 
second  as  at  the  first  trial,  by  satisfiEictory  secondary  evidence  of  the 
documents'  contents. 

Erlb,  J.  I  think  that  to  impose  a  necessity  of  re-serving  the  notice, 
would  be  to  impose  the  necessity  of  a  useless  expense.  I  cannot  see 
any  inconvenience  in  holding  that  there  is  no  necessity  to  re-serve 
such  a  notice.  There  might  have  been  inconvenience  if  the  effect  of 
the  notice  had  been,  as  suggested,  to  impound  the  documents  named 
in  it;  but  there  is  no  inconvenience,  because  there  is  no  such  effect 
The  only  effect  of  the  serving  a  notice  to  produce  upon  a  party  to  an 
action,  or  upon  his  agent,  is,  that  such  party  is  thereby  obliged  either 
to  produce  at  the  trial  the  documents  mentioned  in  the  notice,  or  to 
be  bound  by  any  satisfactory  secondary  evidence  which  may  be  ofiered 
by  his  opponent  of  the  contents  of  those  documents.  I  am  happy 
that  the  course  of  practice  has  been  found  to  be  in  accordance  wim 
this  ruling ;  and  that  it  has  been  so  appears  from  this :  that  the  Mas- 
ters inform  us  that  in  case  of  a  new  trial  granted  and  had,  the  costs 
of  any  re-service  of  notices  to  produce  are  never  allowed  by  them. 

Lord  Campbell,  C.  J.  I  entertain  the  same  opinion  as  that  upon 
which  I  acted  at  the  trial,  namely,  that  as  the  notice  to  produce  is,  in 
terms,  a  general  notice  to  produce  at  the  trial  of  the  cause,  it  must  be 
held  in  law  to  be  a  notice  to  the  party,  upon  whom  it  has  been  duly 
served,  to  produce  at  the  trial  of  the  cause,  whenever  that  may  be ; 
and  it  seems  to  me  that  the  argument  of  the  inconvenience  of  such  a 
decision  has  been  properly  answered  by  the  statement  of  the  legal 
effect  of  such  a  notice.  I  agree  that  the  effect  of  the  service  of  such 
a  notice  upon  a  party  to  an  action,  or  on  his  agent,  is,  not  to  compel 
such  psu^  to  product  the  documents  named  in  the  notice,  but  that 
the  effect  is  to  oblige  him  either  to  produce  the  documents,  or  to  admit 
the  accuracy  of  any  satisfactory  secondary  evidence  of  tiie  contents 
of  those  documents  which  his  adversary  may  produce.  I  confess  that 
I  had  thought,  that  the  ordinary  practice  of  lawyers  was,  to  re-serve 
all  notices  to  produce  in  case  of  a  new  trial  granted.  But  the  Mas- 
ters of  the  court  tell  us  that  they  have  been  accustomed  to  disallow 
the  costs ;  and  I  think  they  were  right. 

BmU  refused. 
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Special  Jurtf'^5  Oeo.  4,  c.  50,  s.  30  — -  Jlfts^rtaZ  by  Common  Jury. 

Defendant  obtained  a  role  for  a  special  jniy,  which  was  nominated  and  zednced,  bnt  no  jnry 
process  issued.  Afterwards  plaintiff  obtained  a  judo's  order,  by  which  the  cause  was  to 
DC  tried  as  a  common  yaij  cause,  and  come  on  in  its  tarn  in  die  common  jury  list,  but 
defendant  was  to  be  at  liberty  to  tiy  it  before  a  special  jury  if  he  could  procure  their 
attendance  on  that  day.    The  cause  was  tried  by  a  common  jury  as  undefended : — 

Bdd^  that  the  trial  ?ras  inepxhur. 

This  was  an  action  against  an  attorney  by  a  law  stationer  for 
writing  done  by  him  for  the  defendant*  The  venue  had  been  origi- 
nally laid  in  Surrey,  and  had  been  changed  by  a  common  order  to 
Middlesex,  when  notice  of  trial  was  given  for  the  second  sittings  in 
Michaelmas  Term.  On  the  27th  October  the  defendant  obtained  a 
rule  for  a  special  jury :  on  the  30th  October  there  was  an  appoint- 
ment to  nominate  the  special  jury,  which  was  attended  by  both  par- 
ties, and  the  nomination  was  made :  on  the  31st  both  parties  attend- 
ed, and  agreed  to  the  list  as  reduced,  but  no  jury  process  was  issued: 
on  the  1st  November  the  plaintiff  obtained  a  judj^e's  order  that  the 
cause  should  be  tried  as  a  common  jury  cause,  and  should  come  on 
in  its  turn  at  the  second  sittings  in  Michaelmas  Term,  but  that  the 
defendant  should  be  at  liber^  to  try  it  before  a  special  jury  if  he 
could  procure  their  attendance  on  that  day.  The  defendant  having 
taken  no  steps  to  summon  the  special  jury,  the  cause  was  called  on 
in  its  turn  on  the  common  jury  list,  and,  the  defendant  not  appearing, 
was  tried  as  an  undefended  cause,  and  a  verdict  given  for  the  plain- 
tiff.    On  a  subsequent  day, 

Pashley  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  trial  should  not  be  set  aside  for  irregmari^,  with  costs.  He 
cited  Haldane  v.  Beauclerk^  3  Exch.  658 ;  13  Jur.  326. 

ILoRD  Campbell,  C.  J.    In  Rex  v.  Perry^  5  T.  B.  523,  the  court 
d,  that  after  a  special  jury  had  been  struck,  the  cause  must  be  Iried 
by  that  jury.]     Rule  nisi. 

Lush  now  showed  cause.  The  words  of  sect  30  of  stat  6  Geo.  4^ 
c.  50,  which  gives  the  courts  power  to  order  a  special  jury  to  be 
struck,  are,  ^  every  jury  so  struck  shall  be  the  jury  returned  for  the  trial 
of  such  issue,"  not  "  shall  be  the  jury  to  try  the  cause : "  they  are  di- 
rectory to  the  sheriff.  Sect  34  imposes  upon  a  party  who  applies  for 
a  special  jury  the  burthen  of  paying  all  the  fees  and  expenses  occa- 
sioned by  the  trial  of  the  cause  by  the  same.  It  is  the  duty  of  the 
party  who  has  obtained  the  order  for  the  trial  of  the  cause  by  a  spe- 
cial jury  to  take  the  proper  steps  for  having  the  jury  summoned.     A 

1 16  Jur.  40. 
28* 
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Sarty  may  waive  or  abandon  the  order  for  a  special  jury,  and  if  he 
oes  so,  he  cannot  be  hes^  to  say  that  there  was  an  irregularity  in 
tryiiig  it  before  a  common  jury ;  and  if  he  takes  no  steps  for  having 
the  jury  summoned,  he  must  be  assumed  to  have  abandoned  the 
order.  In  Rex  v.  Lambert  and  Perry^  6  T.  R.  453,  there  was  no  evi- 
dence of  an  intention  to  abandon  the  rule  for  a  special  jury.  In  HoU 
V.  Meadowcrqft^  4  Mau.  &  S.  467,  the  jury  did  not  attend,  and  the 
plaintiff  had  taken  all  the  steps  necessary  to  perfect  his  privilege. 
The  Court  of  Exchequer,  in  Haldane  v.  Beofuderky  3  Exch.  658 ;  13 
Jur.  326,  did  not  advert  to  this  distinction ;  and  the  rule  of  practice 
laid  down  in  that  case  puts  the  parties  to  great  expense. 

[Lord  Campbell,  C.  J.  The  Chief  Baron  says,  (3  Exch.  661 ;  13 
Jur.  326,)  ^  I  come  to  the  conclusion  in  some  respects  with  regret, 
because  it  is  undoubtedly  a  means  by  which  a  defendant,  by  moving 
for  a  special  jury,  and  merely  taking  the  trouble  of  getting  the  jury 
struck  and  reduced,  may  thereby  impose  upon  the  other  party  the  ex- 
pense  of  summoning  the  jury,  —  possibly''  —  he  should  have  said 
«  certainly  '^  —  « the  expense  of  paying  the  jury." 

Coleridge,  J.  Haldane  v.  Beauclerkj  3  Exch.  658 ;  13  Jur.  326, 
has  in  some  sense  altered  the  practice :  orders  which  used  to  be  made 
before  that  case  have  not  been  made  sinde. 

Lord  Campbell,  C.  J.  Archer  v.  Bamfordy  1  Car.  &  P.  64,  justi- 
fies my  recollection  as  to  the  practice  when  a  special  jury  in  any  case 
had  not  been  summoned :  there  was  no  doubt  whether  it  might  be 
tried  by  a  common  jury  —  the  only  question  was,  as  to  the  order  in 
which  it  should  be  taken.  In  that  case,  Abbott,  C.  J.,  says,  (p.  65,) 
"  The  proper  way  is,  when  in  any  case  the  special  jury  has  not  been 
summoned,  for  the  case  to  be  taken  after  the  other  special  jury  causes 
fixed  for  that  day  are  disposed  of;"  and  then  it  must  be  tried  by  a 
common  jury.  And  this  practice  is  corroborated  by  one  of  the  Auls- 
ters.  Sir  Archer  D.  Croft,  who  was  associate  to  JLord  Denman  for 
many  years.] 

That  is  the  more  convenient  practice.  The  direction  in  the  30th 
section  must  be  understood  as  applying  only  if  the  defendant  takes 
out  a  summons  to  the  sheriff.  That  part  of  the  act  cannot  come  into 
operation  until  the  writ  has  issued  to  the  sheriff. 

[Lord  Campbell,  C.  J.  Suppose  the  defendant  had  written  a  let- 
ter to  the  plaintifTs  attorney,  stating,  that,  although  the  special  jury 
had  been  struck,  he  abandoned  it  li  the  defendant  does  not  do  what 
the  act  of  parliament  requires  him  to  do,  it  may  be  inferred  that  he 
has  abandoned  the  order  for  a  special  jury.] 

Further,  if  there  has  been  a  mistrial,  it  is  error  in  fact:  it  may  be 
stated  on  the  record  that  the  special  jury  had  been  struck,  and  then 
advantage  may  be  taken  of  it  by  writ  of  error. 

PasKley^  contra.  According  to  the  established  practice,  it  is  the 
duty  of  tiie  plaintiff  to  summon  the  special  jury,  though  the  defend- 
ant obtained  the  order  for  the  trial  of  the  cause  by  a  special  juiy ; 
and  if  none  of  the  special  jurors  attend,  the  cause  cannot  be  tried,  un- 
less by  consent.    Lush's  Ft.  478.    Therefore  the  defendant  has  not 
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been  guilty  of  any  default  If  delay  is  the  object  of  the  defendant, 
he  onhr  gets  the  order  for  a  special  jury,  and  does  not  reduce  it ;  if  the 
special  jury  is  reduced,  there  is  no  delay,  because  the  plaintiff  may 
take  the  steps  for  summoning  it  In  Bolt  v.  Meadowcrofly  4  Mau.  & 
8. 467,  Lord  EUenborough,  speaking  of  sect  15  of  stat  3  Geo.  2,  c. 
25,  in  which  were  similar  words  to  those  in  sect  30  of  stat  6  Oeo.  4, 
c.  50,  said,  (p.  469,)  ^  The  language  of  the  statute  does,  I  think,  im- 
port a  negative."  In  Archer  v.  Bamford^  1  Car.  &  P.  64,  the  cause 
was  rightiy  tried  as  a  common  jury  cause,  if  the  special  jury  had  not 
been  reduced,  according  to  the  practice  laid  down  by  Lord  EUenbo- 
rough in  1  Stark.  N.  P.  C.  31. 

FLoRD  Campbell,  C.  J.  The  words  of  sect  15  of  stat.  5  Oeo.  4, 
c.  oO,  are,  "  every  jury  so  struck,"  not  "  every  jury  so  reduced,"  shall 
be  the  jury  returned  for  the  trial  of  the  cause :  therefore,  construing 
it  literally,  after  the  jury  have  been  struck,  the  trial  of  the  cause  must 
go  on.] 

Reducing  the  special  jury  is  the  same  thing  as  striking  the  special 
jury. 

[Lord  Campbell,  C.  J.  In  former  times  the  striking  of  the  special 
jury  was  the  act  of  the  officer  of  the  court -^reducing  it  was  the  act 
of  the  parties.] 

Lord  Campbell,  C.  J.  I  feel  bound  by  the  decision  of  the  Court 
of  Exchequer;  but  I  confess  that,  without  that  decision,  I  should 
have  decided  this  case  the  other  way,  because  I  think  that  the  legis- 
lature never  could  have  intended  that  the  expense  of  summoning  the 
special  jury  should  be  borne  b^  the  plaintiff,  when  the  defendant  had 
abandoned  his  neht  of  having  the  action  tried  by  a  special  jury,  the 
order  for  a  special  jury  being  obtained  in  many  instances  for  the  pur- 
pose of  delay  only,  and  the  defendant  mav  be  in  insolvent  circum- 
stances. I  should  have  thought  that  all  the  language  of  the  statute 
was  to  be  construed  with  reference  to  the  implied  condition,  that  the 
defendant,  keeping  his  right  alive,  should  take  the  necessary  steps  to 
secure  the  attendance  of  the  jury ;  but  if  he  gave  notioe  to  the  plain- 
tiff, or  by  his  acts  declared  that  he  abandoned  the  privilege,  I  should 
have  read  the  words  of  the  30th  section,  ^<  every  jury  so  struck  shall 
be  the  jury  returned  for  the  trial  of  such  issue,"  as  subject  to  that 
condition.  However,  the  Court  of  Exchequer  have,  upon  grave  con- 
sideration, put  a  different  interpretation  upon  the  words.  I  always 
feel  great  pain  in  differing  from  my  learned  brethren,  and  only  differ 
from  them  when  I  feel  imperatively  compelled  to  do  so ;  and  in  mat- 
ters of  practice  especially,  uniformity  of  decision  is  of  great  import- 
ance. I  therefore  feel  myself  bound  by  the  decision  of  the  Court  of 
Exchequer.  But  I  must  express  a  hope  that  the  legislature  will  ere 
long  relieve  the  mode  of  procedure  in  our  law  from  the  great  reproach 
to  which  it  is  subject  by  this  decision. 

Patteson,  J.    I  regret  our  decision,  but  cannot  help  it 

CoLBRiDGB  and  Wiqhtman,  JX)  concurred.  Ruie  absolute. 
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Arnold  &  another  v.  Goodbred.^ 

Bail  Court,  KoTeniber  22,  1851. 

Practice  —  Staying  Proceedings  — -  Payment  of  Debt  and  Costs. 

A  defendant,  upon  whom  a  writ  of  Bummons  had  heen  senred,  indorsed  for  77/.  18s.  8cf^  ap- 
plied to  a  jaa^e  at  chambers  to  staj  proceedings  npon  payment  of  that  snm.  Between 
the  issninff  of  the  writ  and  the  hearing  of  the  application  the  plaintifis  had  sold  certain 
wine,  whidi  had  been  deposited  with  them  as  collateral  security  for  the  payment  of  the 
bills  npon  which  the  action  was  brought,  and  they  refused  to  take  the  whole  amount  in- 
dorsed upon  the  writ,  but  offered  to  take  that  sum  less  the  amount  realized  by  the  sale  of 
the  wine.  This  the  defendant  would  not  consent  to,  alleging  that  the  sale  was  fraudulent, 
and  that  he  would  be  prejudiced  by  allowing  the  amount  said  to  have  been  produced  by 
it    The  judge  at  chambers  refused  to  make  any  order :  — 

Bdd^  upon  application  to  the  court  to  stay  proceedings  upon  payment  of  771 18s.  8<f.,  with 
interest  and  costs  up  to  the  time  of  the  nearin^  at  chambers,  that  the  plaintiffs  were  not 
bound  to  accept  from  the  defendant  more  wan  was  actually  due  to  them,  although  a 
larger  sum  than  they  now  claimed  had  been  indorsed  upon  the  writ,  and  that  the  defend* 
ant  could  not  be  prejudiced  in  any  cross  daim  whicn  he  might  hare  by  paying  a  less 
sum. 

In  this  case  a  rule  had  been  obtained  calling  upon  the  plaintiffs  to 
show  cause  why  all  proceedings  in  this  action  should  not  be  stayed 
on  payment  of  77/.  185.  Sd,^  with  interest  and  costs  up  to  the  time 
when  an  application  to  stay  proceedings  had  been  made  at  chambers* 
It  appeared  that  the  writ  in  the  cause,  indorsed  for  the  sum  of  77L 
18s.  8d,j  was  served  upon  the  defendant  in  August  last ;  and  on  the 
20th  October  the  defendant  took  out  a  summons,  calling  upon  the 
plaintiffs  to  show  cause  why  all  furtHbr  proceedings  should  not  be 
stayed  upon  payment  of  the  debt  and  costs  indorsed  upon  the  writ  of 
summons.  This  was  heard  upon  the  24th,  when  the  plaintifis  resist- 
ed it,  upon  the  ground  that  only  63/.  135.  5d.  then  remained  due  to 
them.  It  appeared  that  the  action  had  been  brought  to  recover  the 
amount  of  certain  bills  of  exchange,  and  that  when  they  were  given, 
the  defendant  had  deposited  some  wine  warrants  with  the  plaintiflb 
as  collateral  security.  He  had  also  given  them  the  following  au- 
thority : 

^  Messrs.  Arnold  and  Pigeon. 
"  Gentlemen,  —  I  hereby  authorize  you  to  sell,  by  private  sale  or 
public  auction,  the  under-mentioned  cases  of  champagne,  without  any 
reserve,  the  proceeds  to  be  appropriated  towards  the  payment  of  my 
bills  dishonored.  Wm.  B.  (Ooodered." 

A  list  of  the  cases  was  subjoined  to  the  authority.  After  the  writ 
issued  the  plaintiffs  had  sold  the  wine  for  14/.  5s.  3(2.,  which  reduced 
the  amount  to  which  they  were  entitled  upon  the  bills  to  63/.  135.  5d. 
The  defendant  contended  that  the  sale  of  the  wine  was  fraudulent. 
It  was  proposed  by  the  plaintiffs  that  an  order  should  be  made  with- 
out prejudice  to  the  defendant's  rights  with  reference  to  the  alleged 
fraudulent  sale  of  the  wine ;  but  this  was  refused,  and  no  order  was 
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made  upon  the  sammons.  On  the  29th  October  a  declaration  was 
delivered,  and  in  the  particulars  of  demand  632.  ISs.  5d.  only  was 
claimed,  credit  being  given  for  the  amount  realized  by  the  sale  of  the 
wine. 

Butt  and  BomU  now  showed  cause.  The  object  of  this  rule  was 
to  compel  the  plaintiib  to  accept  a  larger  sum  than  was  actually  the 
amount  of  their  debt,  as  claimed  in  the  particulars,  because  that' 
larger  sum  had  been  indorsed  upon  the  writ  of  summons.  A  party 
cannot  compel  his  opponent  to  take  a  larger  amount  than  he  chooses 
to  claim.  The  wine,  which  was  deposited  as  a  part  security  for  the 
bills,  was  not  all  sold  at  the  time  the  summons  issued ;  but  in  Octo- 
ber all  the  wine  had  been  sold,  and  then  the  plaintiffs  had  said,  ^  We 
do  not  require  you  to  pay  the  whole  amount  indorsed  on  the  sum- 
mons, but  the  amount  of  the  bills  less  the  wine  sold."  If  the  defend- 
ant thought  he  could  substantiate  a  charge  of  fraud  against  the  plain- 
tifis,  that  might  still  be  done,  as  the  63/.  135.  5d.  would  be  acncepted 
without  prejudice.  The  defendant  had  let  the  four  days  go  by  after 
the  issuing  of  the  writ,  and  the  proper  course  now  was  to  pay  the 
money  into  court.  The  judge  having  refused  to  make  an  order,  when 
it  was  quite  discretionary  with  him  to  do  so,  the  court  would  not 
interfere. 

Pearson^  contra.  A  judge's  discretion  at  chambers  must  be  exer- 
cised according  to  law,  or  else  all  appeal  from  his  decisions  would  be 
stopped.  The  affidavits  disclosed  facts  of  a  suspicious  nature  with 
respect  to  the  sale  of  this  wine.  The  defendant  only  asked  by  this 
rule  that  he  might  ]^y  the  plaintiffs  all  that  was  indorsed  upon 
the  writ  Gover  v.  EUdns^  3  M.  &  W.  216 ;  Acwood  v.  Read^  7 
Dowl.  810. 

[Erle,  J.  Have  you  found  any  authority  for  saying  that  a  credi- 
tor is  under  an  obligation  in  law  to  take  more  than  he  deems  him- 
self entitied  to  ?] 

If  the  creditor  misled  his  debtor  by  the  statement  upon  the  sum- 
mons, he  should  be  estopped  from  denying  that  to  be  the  correct  sum 
due  to  him.  The  law  of  tender  was  analogous  to  such  a  case,  and 
if  a  man  tenders  more  than  he  ought  to  pay  it  is  good.  Wade's  cascj 
5  Rep.  115  a.  Credit  cannot  be  given  for  a  set-off  in  order  to  com- 
pel the  other  party  to  set  off  his  debt. 

I  Erle,  J.     But  here  is  a  deposit  with  a  power  of  sale.] 
t  would  not  be  safe  to  plead  payment  under  these  circumstances ; 
it  is  rather  a  set-off,  and  might  be  pleaded  ^as  money  had  and  re- 
ceived to  the  use  of  the  defendant. 

Erle,  J.  This  rule  ought  to  be  discharged,  and  with  costs.  I  am 
of  opinion  the  judge  was  right  At  the  time  when  the  parties  were 
before  him,  the  defendant  was  applying  for  that  which  was  entirely 
a  discretionary  matter  on  his  part,  viz.  to  stay  an  action  if  the  plain- 
tiffs were  paia  that  which  was  due  to  them.  A  creditor  has  a  right 
to  say,  <^  The  amount  due  is  so  much,  and  I  will  take  no  more ;" 
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and  a  debtor  has  no  right  whatever  to  say,  <^  No ;  you  have  named  a 
sum  in  your  writ,  and  that  sum  only  I  will  pay  you,  and  no  less." 
That  really  was  the  question  before  the  judge ;  he  acted  according  to 
law,  and  in  a  matter  within  his  discretion,  and  did  that  which  I  my- 
self should  have  done  had  I  been  in  his  place.  Upon  the  rights  of 
the  defendant  to  bring  an  sustion,  or  otherwise  proceed  against  the 
plaintiffs,  I  do  not  throw  out  any  opinion*  If  the  defendant  had  paid 
only  the  6SL  13«.  5{2L,  he  still  had  the  opportunity  of  trying  the  Aona 
fides  of  the  sale,  as  he  would  not  have  been  prejudiced  by  the  pay* 
ment.  Rule  disduirged^  with  costs. 


COMMERELL  V.  BeAUCLBRK.^ 

Noyember  26,  1851,  and  Jannary  12,  1852. 

Outlawrp  —  Reversal  by  Writ  of  Error  —  Special  Bail — 4  Sf  5  WiU. 

4"  M.  c.  18,  s.  3. 

The  defendant,  an  oatlaw,  in  an  action  for  a  debt  exceeding  20^.,  appeared  hy  attonief  ,  and 
brought  a  writ  of  enx>r  to  reverse  the  outlawry,  on  the  ground  that  he  was  abroad  at  the 
time  of  the  exigent.    Judgment  of  reversal  was  signed  thereon : — 

ffidd,  that  the  defendant  was  bound  to  put  in  special  bail  on  signing  the  judgment  of  levenal ; 
and  as  he  had  not  done  so,  the  judgment  must  be  set  aside  as  iiregular. 

This  was  a  rule  calling  upon  the  defendant  to  show  cause  why  a 
judgment  of  reversal  of  outlawry,  obtained  upon  a  writ  of  error,  should 
not  be  set  aside  for  irregularity.  The  facts  and  arguments  of  this  case 
sufficiently  appear  from  the  judgment 

Bovill  showed  cause,  and  cited  2  Arch.  Pr.  1148;  Barveyv.  OMeara^ 
7  DowL  725;  The  Bank  of  Engkmd  v.  jReu/,7  M.  &  W.  159;  Sexton 
V.  Astropj  1  DowL  N.  S.  14 ;  Serecold  v.  Hamsonj  2  Str.  1178 ;  Have' 
lock  V.  Geddes,  12  East,  622 ;  Porter  v.  OMeara^  7  DowL  658 ;  5  Bing. 
N.  C.  626;  and  1  &  2  Vict,  c  110. 

Lush^  contra,  cited  4  &  5  Will.  &  M.  c  18,  s.  3,  and  Day  v.  Paur 
pierre^  14  Jur.  40.  Our.  adv.  vuU. 

January  12.  Erle,  J.,  now  delivered  the  foUovdng  judgment : — 
In  this  case  the  defendant,  being  outlawed,  appeared  by  attorney, 
and  brought  a  writ  of  error  to  reverse  the  outlawry,  on  the  eround  that 
he  was  abroad  at  the  time  of  the  exigent ;  and  after  verdict  finding 
that  fact,  he  signed  judgment  of  reversal  upon  a  side-bar  rule.  The 
plaintiff  below  obtained  a  rule  nisi  for  setting  aside  that  judgment  of 
reversal,  on  the  ground  that  the  defendant  was  bound  to  put  in  special 
bail  on  signing  judgment  of  reversal,  he  having  appeared  by  attorneyi 
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and  the  action  having  been  brought  for  a  debt  exceeding  20/.,  and 
process  of  outlawry  having  been  properly  resorted  to,  to  compel  ap- 
pearance ;  and  I  am  of  opinion  that  the  rule  should  be  made  absolute. 
The  defendant  appeared  by  attorney  to  reverse  the  outlawry,  under 
the  4  &  5  Will.  &  M.  c.  18,  s.  3,  authorizing  appearance  by  attorney 
to  reverse  outlawry  without  bail,  in  all  cases  except  where  special  bail 
is  required  by  the  court ;  and  as  special  bail  was  required  by  the  court 
at  the  time  of  that  statute  in  such  a  case  as  the  present,  I  think  it 
ought  to  be  required  now  from  a  defendant  who  comes  in  under  its 
provisions.  In  Serecold  v.  Hdrnpsei/^  12  East,  624,  in  noiisj  it  is  de- 
cided, in  a  case  similar  to  the  present,  that  the  proper  course  for  a  re- 
versal is  by  rule  to  show  cause  why  judgment  of  outlawry  should  not 
be  reversed  on  putting  in  special  baiL  And  Denison,  J.,  states,  that 
the  practice  of  reversal  before  the  Statute  of  William  III.  was  by  put- 
ting in  special  bail ;  and  he  points  out  that  the  right  to  special  bail 
from  an  outlaw  is  distinct  from  the  right  to  arrest  on  mesne  process, 
and  not  affected  by  the  statute  requiring  an  affidavit  to  hold  to  baiL 
In  Havelock  v.  Geddes^  it  was  assumed  by  the  counsel  on  both  sides, 
and  assented  to  by  the  court,  that  an  outlaw  on  reversal  ought  to  put 
in  special  bail,  if  the  action  was  for  a  debt  of  a  given  amount ;  and 
many  authorities  are  collected  showing  that  to  have  been  the  course 
of  law.  The  point  to  be  decided  was,  whether  the  recognizance 
should  be  absolute  to  pay,  or,  in  the  alternative,  to  pay  or  render ; 
and  the  language  of  Lord  EUenborough,  in  his  judgment,  that  no 
terms  can  properly  be  imposed  when  judgment  of  reversal  is  pro- 
nounced as  at  common  law,  must  be  construed  with  reference  to  that 
point  The  judgment  decides  that  the  term  of  an  absolute  recogni- 
zance to  pay  cannot  be  imposed,  unless  the  outlaw  comes  in  under 
some  statute  authorizing  that  term  to  be  imposed;  the  judgment 
leaves  the  ri^ht  to  a  recognizance  in  the  alternative  as  it  stood  before 
at  common  law.  It  is  not  necessary  for  me,  in  coming  to  this  judg- 
ment, to  consider  whether  the  decision  in  Harvey  v.  (yMea/ra^  that  an 
outlaw,  since  the  statute  for  the  abolition  of  arrest  on  mesne  process, 
has  a  right  to  reverse  the  judgment  on  entering  a  common  appearancci 
conflicts  with  these  authorities,  and  with  the  judgment  of  Lord  Abin- 
ger  in  The  Bank  of  England  v.  Reid^  and  with  the  principle  that  more 
security  should  be  required  from  a  debtor  who  has  stood  out  to  out- 
lawry, than  from  a  debtor  who  appears  at  first ;  because  in  Harvey  v. 
O'Mearaj  the  outlaw  appeared  in  person,  and  was  in  England,  and 
was  not  shown  to  be  going  abroad,  so  as  to  be  subject  to  an  order  for 
a  capias.  Here  the  outlaw  apf>ears  by  attorney,  and  is  still  abroad, 
and  would  be  liable  to  arrest  if  he  were  in  England  with  intent  to 
return  abroad ;  so  that,  unless  special  bail  is  required,  process  of  out- 
lawry would  be  nugatory  if  the  defendant  has  no  property  within 
the  jurisdiction  of  the  court  liable  to  be  taken  into  execution.  Upon 
these  grounds  I  think  the  judgment  of  reversal  without  special  bail 
was  irregular;  and  as  the  plaintiff  moved  for  a  rule  to  set  it  aside 
without  delay,  he  is  entitled  to  make  bis  rule  absolute. 

Rule  absolute. 
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Ex  parte  Williams.^ 

Ban  Court,  Noyember  17, 18SL 

Summons  to  appear  before  Justices  —  What  Service  sufficiefU. 

•A  snmmoxiB  to  appear  at  eleTen  o'clock  on  the  2nd  April,  before  justices  of  the  peace,  at  a 
place  eight  miles  off,  was  left  with  the  wife  of  W.  on  the  moniing  of  the  1st  April,  bat 
after  W.  had  gone  to  wori:  as  a  collier.  He  was  absent  till  eHeren  irelwik  the  same  night, 
when  the  snnunons  was  first  brought  to  his  notice.  Failing  to  appear,  he  was  oonyicted, 
and  sentenced  to  a  monk's  imprisonment :  — 

Eeld,  that  the  question  of  the  sufficiency  of  the  senrice  of  a  rammons  was  a  matter  upon  which 
the  justices  were  the  proper  parties  to  decide. 

Sembte,  such  serrice  was  sufficient. 

In  this  case,  Thomas  Williams,  a  collier,  had  been  summoned  be- 
fore the  justices  of  the  county  of  Monmouth,  to  answer  the  complaint 
of  one  Thomas  Jones,  for  an  assault.  It  appeared  from  the  affidavits, 
that  on  the  Ist  April  of  the  present  year,  Williams  had  gone  to  his 
work  at  an  early  hour  in  the  morning,  and  that  between  eight  and  ten 
o'clock  of  the  same  day  his  wife  was  served  with  a  summons  for  him 
to  appear  at  eleven  o'clock  the  next  day  (2nd  April)  before  the  justices 
sitting  in  petty  sessions  at  a  place  eight  miles  distant  from  the  resi- 
dence of  Williams.  The  wife  explained  to  the  constable  who  brought 
the  summons,  that  her  husband  could  not  attend,  as  he  would  not  be 
home  till  late  at  night  He  did  not  return  till  eleven  o'clock  the  same 
night ;  and  it  was  further  sworn,  in  his  affidavit,  that  he  could  not 
attend  in  pursuance  of  the  summons,  because  it  was  necessary  for 
him,  before  leaving  his  work,  to  put  another  person  in  it ;  and  he 
believed  that  if  he  had  left  his  work  without  giving  a  reason,  he  might 
have  been  sent  to  prison  for  neglect.  He  was,  however,  convicted  of 
the  assault  in  his  absence,  and  sentenced  to  a  month's  imprisonment 
At  the  next  sessions,  held  on  the  16th  April,  he  appeared  before  the 
justices,  and  gave  the  above  explanation  of  his  absence,  but  he  was 
told  he  could  not  then  be  heard,  as  his  case  had  been  disposed  of  on 
the  day  when  the  summons  was  returnable ;  and  he  was  then  com- 
mitted to  prison  for  the  month. 

Huddlestone  now  moved  for  a  certiorari  to  bring  up  the  conviction, 
upon  the  ground  that  the  justices  had  no  jurisdiction,  by  reason  of  the 
summons  having  been  improperly  served.  By  the  11  &  12  Vict  a 
43,  8.  2,  justices  have  power  to  proceed  ex  parte  when  proof  is  given 
before  them  of  the  proper  service  of  the  summons ;  but  if  the  sum- 
mons is  not  served  in  a  reasonable  time,  the  court  will  inquire,  upon 
affidavit,  into  the  circumstances  of  the  service.  Ex  parte  Rice  JoneSy 
1  Lownd.  M,  &  P.  367.  Justices  have  jurisdiction  only  when  the 
summons  has  been  served  a  reasonable  time  before  the  hearing. 

[Erle,  J.  Why  would  not  a  message  do,  instead  of  his  going  to 
work  ?     I  question  whether  the  sufficiency  of  the  service  of  a  sum- 
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mons  at  ten  o'clock  in  the  morning,  to  appear  the  next  day  at  eleven^ 
is  not  a  matter  entirely  for  the  jasticea  to  decide  upon.  Ib  there  not 
an  appeal  against  a  conviction  for  an  assault?] 

No ;  the  justices*  have  power  either  to  convict  summarily,  or  to  send 
the  case  to  the  sessions.  Here  the  defendant  says  that  he  could  not 
have  left  his  work  in  time,  and  he  attended  the  next  sessions  and  ex- 
plained the  circumstances  which  had  prevented  him  from  attending 
at  the  sessions  to  which  he  had  been  summoned.  * 

Erle,  J.  Where  by  a  summons  a  party  is  required  to  attend  be- 
fore justices,  they  are  the  proper  persons  to  decide  upon  the  suffi- 
ciency of  the  service  of  such  summons ;  that  is  the  general  rule.  It 
seems  to  me  that  this  summons  was  served  a  reasonable  time  before 
the  hearing,  A  messenger  might  have  been  sent  to  the  colliery  or  to 
the  justices.  The  additional  facts  brought  forward  by  the  defendant 
are  not  sufficient  to  show  that  the  justices  acted  without  jurisdiction, 
especially  as,  in  a  case  before  the  full  court,  they  have  decided  that  a 
similar  service  is  sufficient  i2tf&  refused. 


Young  v.  The  Master,  Fellows,  and  Scholars  of  Clare  Hall.^ 

Koyember  11,  1851. 

Tithe  Comnmtation  Act  -—  Pat^ment  for  Tithes  and  Glebe — LtvcUid 

Modus. 

The  qnestton  raised  under  the  Tithe  Commatation  Act,  2  &  3  WilL  4,  c  100,  being,  whether 
a  modns  or  yearly  sum  of  20/.  was  payable  to  the  rector  of  W.  in  satisfaction  and  discharge 
of  aU  the  tithes  in  R.,  and  was  become  indefeasible  by  virtne  of  the  statute,  the  jury  found 
that  the  90L  had  been  paid  quarterbr  daring  the  statutable  period,  not  for  the  tithes  alone, 
bat  partly  for  tithes  and  partly  for  glebe ;  and  it  was  proyed,  that  after  the  disabling 
statutes  the  rector  of  W.  had  b€«n  in  possession  of  glebe  lands  in  R :  — 

Hdd,  first,  that  by  such  finding  it  was  dear  that  the  sum  of  20/.  was  not  payable  in  lieu  of 
tithes  in  R. 

Secondly,  that  in  such  finding  and  eyidenoe  there  was  no  sufficient  proof  of  any  yalid  modus 
or  payment  in  lien  of  tithes  in  R. 

This  was  a  feigned  issue,  brought  under  the  46th  section  of  the 
Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  &&,  in  which  the  third 
issue  was,  whether,  during  the  statuable  period,  of  two  incumbencies 
and  three  years,  including  sixty  years  in  all,  &c,  there  had  been  pay- 
able by  the  occupiers  of  the  lands  in  the  hamlet  of  Bisby,  to  the  rector 
for  the  time  being  of  the  parish  of  Walesby,  a  moiety  of  20^  per  an- 
num, payable  quarterly,  in  respect  of  tithe,  &a  The  cause  came  on 
for  trial,  before  Jervis,  C.  J.,  at  the  Lincolnshire  Summer  Assizes,  1850, 
when  a  verdict  was  found  for  the  defendants,  subject  to  the  following 
special  case :  —  Risby  is  a  hamlet  in  the  parish  of  Walesby,  and  for  a 
considerable  time  past  the  lands  in  the  hamlet  have  been  m  the  oocn-> 
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pation  of  one  person,  as  lessee  or  tenant  of  the  defendants,  lathes 
were  always  payable  in  kind  for  the  rest  of  Walesby  parish,  but  for  a 
period  greatly  exceeding  the  period  prescribed  by  the  statute  2  &  3 
Will.  4,  c.  100,  no  tithes  in  kind  have  been  rendered  for  Risby.  It  did 
not  appear  at  what  time  tithes  ceased  to  be  payable  in  kind  in  that 
hamlet,  but  for  the  period  aforesaid  a  yearly  sum  of  20/.  has  been  re- 
^  ceived  by  the  rectors  of  Walesby  for  the  time  being,  from  the  lessees 
*  or  tenants  for  the  time  being  of  the  lands  of  the  defendants  situate  in 
Risby ;  and  the  main  question  of  fact  raised  at  the  trial  was,  whether 
this  201  had  been  paid  during  the  statuable  period  in  satisfaction  and 
discharge  of  tithes  alone,  as  was  contended  by  the  defendants,  or  in 
respect  of  tithes  and  glebe,  as  was  contended  by  the  plaintiff. 

Evidence  was  given  on  the  part  of  the  plaintiff  as  to  the  origin  of  this 
payment,  by  the  production  ol  a  number  of  terriers,  from  the  year  1579 
to  the  year  1823,  inclusive.  In  several  of  the  earliest  of  those  terriers 
no  mention  was  made  of  any  money  payment  in  respect  of  Risby,  or 
of  any  tithes  in  kind  rendered  therenrom ;  and  it  appeared  that  there 
existed  a  considerable  number  of  distinct  pieces  of  glebe  land  in  that 
hamlet  The  greater  part  of  the  lands  in  Risby  appear  from  the  ter- 
riers to  have  been  uninclosed  at  that  time,  and  the  glebe  land  lay 
dispersed  in  various  parts  of  the  open  fields ;  and  in  six  of  the  earlier 
terriers,  from  1679  to  1674,  the  glebe  lands  in  Risby  are  very  minutely 
described.  In  the  next  terrier,  dated  1697,  it  is  stated  that  the  toft- 
stead  and  glebe  in  Risby  had  been  compounded  for  the  term  of  fifty- 
seven  years,  at  20L  per  annum,  paid  quarterly,  and  that  the  glebe  was 
about  fourteen  acres,  as  appeared  by  ancient  terriers ;  but  particular 
situations  and  boundaries  are  not  stated  in  that  or  any  subsequent 
terriers,  but  reference  is  occasionally  made  to  the  ancient  terriers, 
as  containing  a  description  of  the  glebe  lands.  In  the  next  terrier, 
dated  1700,  it  is  stated  that  the  parsonage  glebe  of  Risby  was  not 
presented,  because  there  was  then  a  legal  composition  for  the  glebe 
and  tithes  of  Risby;  but  the  amount  is  not  mentioned.  But  in 
the  next  terrier  (1703)  the  same  statement  appears,  except  that  the 
amount  of  the  composition  is  stated  to  be  20/.  per  annum.  In  the 
next  terrier,  dated  1709,  it  is  stated  that  Risby  was  a  hamlet  exempt 
from  tithes  upon  a  composition,  which  is  stated  to  be  20/.  per  annum ; 
and  then  follows  a  statement  that  there  were  no  prescriptions  belong- 
ing to  any  lands  or  farms.  In  the  next  terrier,  dated  1718,  it  is  stated 
that  Risby  was  a  hamlet  exempt  from  tithes,  upon  a  composition  of 
20/.  per  annum.  The  next  tenier  is  without  date,  but  in  the  same 
terms,  and  is  signed  by  the  same  incumbent  as  the  terrier  next  men- 
tioned, which  is  dated  1724.  In  that  it  is  stated  that  Risby  was  a 
hamlet  exempt  from  tithes  at  present,  upon  a  composition  of  20/.  per 
annum ;  and  also  that  there  had  been  formerly  glebe  land  there  like- 
wise, and  that  there  was  no  proof  left  of  the  legality  of  the  composition. 
In  the  next  terrier,  dated  1730,  it  is  stated  that  there  were  no  glebe 
lands  that  could  be  found  in  Risby,  and  that  Risby  tithe  was  paid  by 
a  composition  of  20/.  per  annum,  but  whether  legal  was  doubted. 
And  then  follows :  —  "  Mem. —  Myself  have  discovered  something  in 
relation  to  Risby,  in  an  old  register  book,  under  the  year  1640,  which 
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says,  ^Tlus  year  the  compoBiiion  made  for  Bidby  glebe  and  tithe 
commons,  20Z.' "  In  the  last  terrier  put  in  evidence  at  the  trial,  dated 
1823,  it  was  stated  that  Risby  had  paid  a  composition  of  20L  in  Ilea 
of  all  tithes ;  and  that  in  the  terrier  of  1724  it  was  stated  that  there 
was  no  proof  left  of  the  legality  of  the  composition.  The  terrier  of 
1823  further  stated  that  the  rector  had  obtained  an  opinion  as  to  the 
claim  of  Risby  to  an  exemption  from  tithes,  but  that,  as  the  opinion 
held  out  uncertain  prospects  of  success,  he  did  not  think  it  advisable 
to  try  the  question. 

It  was  further  proved  on  the  part  of  the  plaintiff,  that  the  Rev.  John 
Whitcombe,  (the  first  of  the  three  successive  incumbents  named  in 
the  issue,)  held  the  living  from  the  year  1767  to  1803,  and  the  plain- 
tiff's counsel  tendered  in  evidence  an  account  book  kept  by  him 
during  the  whole  of  his  incumbency,  containing  receipts  and  pay- 
ments by  him  relative  to  the  living  of  Walesby ;  and,  amongst  other 
things,  entries  of  the  payment  of  the  yearly  sum  of  20L  in  resp^  of 
Bisbv  during  the  whole  period  of  his  incumbency.  The  counsel  for 
the  defendants  objected  to  the  admissibility  of  this  book  in  evidence; 
but  the  court  received  it,  subject  to  the  objection,  and  the  entries  rela- 
tive to  the  receipt  of  the  20L  were  read.  In  a  small  number  of  these 
entries  the  20L  was  stated  simply  as  a  payment,  without  stating  for 
what  it  was  made ;  but  in  the  great  majority  of  the  entries  it  was 
stated  to  be  a  payment  of  the  glebe  and  tithes  of  Bisby ;  and  this  was 
the  case  with  respect  to  the  entries  in  the  latter  portion  of  Mr.  Whit- 
combe's  incumbency,  up  to  the  year  1802,  inclusive.  Mr.  Whitcombe 
was  succeeded  by  the  Rev!  Thomas  Robert  Malthus,  who  was  insti- 
tuted in  1803,  and  held  the  living  till  1834,  when  he  died,  and  the 
plaintiff  was  presented  and  instituted,  and  has  held  the  living  from 
thence  to  the  present  time. . 

On  the  part  of  the  defendant^  at  the  trial,  evidence  was  given  of  a 
verbal  statement  by  Mr.  Whitcombe  to  one  Israel  Brice,  who  after- 
wards occupied  the  lands  in  Risby  for  more  that  twenty  years,  on  a 
negotiation  between  him  and  Mr.  Whitcombe  for  the  lease  by  Mr. 
Whitcombe  to  him  of  all  his  glebe  lands,  tithes,  and  tithe  payments 
accruing  to  him  in  right  of  his  benefice ;  that  he  had  always  received 
202.  as  a  modus  for  the  tithes  of  Risby ;  and  that  he,  Brice,  could  re- 
ceive no  more :  and  evidence  was  also  given  of  various  payments  of 
the  20L  by  tenants  of  the  defendants  to  Mr.  Malthus,  or  to  the  lessee 
of  the  tithes,  and  various  receipts  for  them  were  produced  and  received 
in  evidence,  in  some  of  which  the  payment  was  termed  ^  a  modus  for 
Risby  tithe ;"  in  others,  '<  a  tithe  composition ;"  but  in  none  of  these 
receipts  was  there  any  reference  to  the  glebe.  It  was  also  proved  that 
the  plaintiff  had  continued  to  receive  the  20L  for  upwanis  of  three 
years  after  he  had  become  the  rector;  and  it  was  contended  on  the 
part  of  the  defendants,  that  there  was  good  proof  of  the  payment  hav- 
ing been  made  for  the  full  period  of  time  prescribed  by  the  statute  as 
necessary  to  render  it  valid  and  indefeasible,  namely,  for  two  succes- 
sive incumbencies  and  three  years  of  a  third,  the  whole  period  exceed- 
ing sixty  years ;  and  that  the  origin  of  the  payment  was  immaterial ; 
and  that  even  if  it  had  been  originally  made  in  respect  of  the  glebe  as 
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'well  as  the  tithe  in  Risby,  yet  that  the  evidence  (exclusive  of  Mr. 
Whitcombe's  account  book,)  was  sufficient  to  establish,  that  during 
the  full  statutable  period  it  had  been  rendered  as  a  payment  in  respect 
of  tithe  alone ;  or  that  even  if  this  were  not  so,  and  it  had  been  paid 
in  respect  of  the  tithe  and  something  else,  the  payment  was  neverthe- 
less rendered  valid  by  the  statute. 

The  plaintiff,  on  the  other  hand,  contended  that  not  only  did  the 
evidence  show  that  the  payment  had  originally  been  made  in  respect 
of  the  glebe,  which  had  become  lost  to  the  rector,  as  well  as  the  tithe, 
but  that  it  was  proved  by  Mr.  Whitcombe's  book,  that  during  his 
whole  incumbent  it  was  paid  and  received,  not  for  tithe  alone,  but 
for  glebe  and  titne,  and  that  without  Mr.  Whitcombe's  book  there 
was  no  sufficient  evidence  of  any  payment  during  a  large  portion  of 
tiie  statutable  period ;  and  that  in  either  point  of  view  the  plaintiff  is 
^ntitied  to  a  verdict. 

The  Lord.  Chief  Justice  put  two  questions  to  the  jury^-fi^t, 
whether  they  were  of  opinion  that  the  20L  had  been  paid  quarterly 
during  the  requisite  statutable  period ;  and,  secondly,  if  so,  whether  it 
had  been  paid  in  respect  of  tithe  and  glebe,  or  in  respect  of  tithe  alone. 
Tte  jury  found,  first,  that  the  20/.  had  been  paid  quarterly  during  the 
requisite  period ;  and,  secondly,  that  it  had  been  so  paid  partly  for 
tithe  and  partly  for  glebe,  and  not  for  tithe  alone.  Upon  this  finding, 
the  Lord  Chief  Justice  directed  the  verdict  to  be  entered  for  the  de- 
fendants, with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
plaintiff  on  the  thira  issue,  as  stated  in  the  commencement  of  this 
special  case.  The  two  other  issues,  which  varied  from  the  third  in 
stating  the  payment  to  have  been  made  yearly  and  half-yearly, 
became  immat^ial,  in  consequence  of  the  jury  finding  that  the  pay- 
ment had  been  made  quarterly,  as  alleged  in  the  thurd  issue. 

The  questions  for  the  opinion  of  the  court  are,  first,  whether,  upon 
the  above  finding  of  the  jury,  the  verdict  upon  the  third  issue  should 
be  entered  in  favor  of  the  plaintiff  or  the  defendants ;  and,  secondly, 
if  the  court  should  be  of  opinion  that  the  plaintiff  is  entitied,  upon  the 
above  finding,  to  have  the  verdict  enter^  for  him  upon  such  third 
issue,  whether  Mr.  Whitcomb's  account  book  was  properly  received 
in  evidence  on  the  trial.  If  the  court  should  be  of  opinion,  that,  upon 
the  finding  of  the  jury,  the  plaintiff  is  entitied  to  have  the  verdict  en- 
tered for  him,  but  that  Mr.  w  hitcombe's  account  book  was  not  pro- 
perly received  in  evidence  on  the  trial,  then  it  is  agreed  that  a  venire 
de  novo  shall  be  avirarded. 

The  plaintifTs  point  for  argument  was,  that  the  alleged  modus  or 
annual  payment  of  202.  was  not  rendered  valid  by  the  stat.  2  &  3 
Will.  4,  c  100,  because,  although  it  was  in  fact  paid  during  the 
statutable  period,  the  jury  have  found  that  it  was  so  paid,  not  for 
tithes  alone,  but  partiy  for  tithes  and  partiy  for  glebe.  The  foUovring 
were  the  defendants'  points  for  argument :  —  First,  that  an  invariable 
yearly  sum  of  20i  having  been  regularly  actually  paid  by  quarterly 
payments  to  the  rector  of  the  parish  of  Walesby,  by  the  occupiers  of 
the  lands  of  Risby,  within  the  said  parish,  in  lieu  and  satisfaction  of 
titiies  and  glebe,  under  the  circumstances  stated  in  the  case,  for  a 
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period  of  time  far  exceeding  that  prescribed  by  the  Btat  2  &  3  WilL 
4>  c.  100,  the  lands  of  Risby  are,  by  the  effect  of  the  provision  of  that 
statute,  discharged  of  the  residue  of  tithes  in  kind.  Secondly,  that  a 
modus  or  yearly  payment  is  not  excluded  from  the  protection  of  the 
stat  2  &  3  Will.  4,  c.  100,  by  reason  that  the  consideration  for  it  is 
not  exclusively  confined  to  tithes.  Thirdly,  that  the  books  of  a  de- 
ceased rector  are  not  evidence  for  his  successor  to  prove  the  consider- 
ation for  payments  received  by  him  in  right  of  his  benefice. 

TVhitehurstj  (with  him  HayeSy)  for  the  plaintiff.  The  question  is, 
whether,  upon  the  finding  of  the  jury,  the  court  is  not  bound  to  direct 
that  the  verdict  should  be  entered  for  the  plaintiff  upon  the  third  issue; 
and  it  is  submitted  that  the  court  is  bound.  In  Toumbee  v.  Brown^  3 
Exch.  117,  it  was  a  question  whether  a  payment  received  by  the  rec- 
tors of  80^  per  annum  was  a  valid  composition.  The  objection  taken 
to  the  validity  was,  that  the  80/.  had  been  paid,  not  only  for  tithe,  but 
also  for  the  giving  up  by  the  rectors  of  certain  rights  of  common.  The 
answer  given  by  the  court  was,  that  although  the  giving  up  of  the 
right  of  common  was  stated  to  be  a  part  of  the  consideration  for  the 
agreement  to  pay  80/L  per  annum  in  lieu  of  tithes,  yet  that  the  case 
found  that  the  sum  of  QQL  had  always  been  both  paid  and  received 
expressly  as  a  modus  or  compensation  for  the  tithe  only.  It  follows, 
that,  if  the  case  had.  found  otherwise,  the  court  would  have  decided 
otherwise.  But  here  the  jury  have  found  otherwise,  and  therefore  the 
decision  of  the  court  must  follow  the  decision  of  the  jury. 

MeUoTy  for  the  defendants.  Notwithstanding  the  finding  of  the 
jury,  the  modus  insisted  uppn  by  the  defendants  was  valid.  The 
objection  taken  to  it  is,  that  it  is  invalid  because  the  payment  is 
found  to  have  been  made,  not  only  for  tithe,  but  for  the  giving  up  by 
the  rector  of  the  use  of  certain  glebe  land.  But  it  is  submitted  that 
such  an  objection  is  untenable.  The  only  effect  of  the  Statute  of 
Limitations,  2  &  3  WilL  4,  c.  100,  is  to  substitute,  in  the  proof  of  the 
time  during  which  the  modus  has  been  acted  on,  the  sixty  years  from 
the  time  of  proceeding,  for  the  first  year  of  Richard  I ;  so  that,  when 
it  is  shown  that  the  payment  of  the  modus  has  lasted  more  than  sixty 
years,  the  only  question  remaining  is,  whether  the  modus  would  have 
been  a  good  one  if  made  before  the  time  of  legal  memory.  Felhwes 
V.  Clayy  4  Q.  B.  313 ;  7  Jur.  343.    The  only  question,  therefore,  in  the 

E resent  case,  is,  whether,  before  the  time  of  legal  memory,  there  could 
ave  legally  been  a  modus  payable,  not  only  in  lieu  of  tithes,  but  also 
in  respect  of  the  rector  giving  up  the  use  of  glebe  land.  But  certainly 
before  the  disabling  statutes,  the  rector,  with  the  consent  of  the  patron 
and  ordinary,  might  have  aliened  the  glebe  land,  or  have  demised  it 
for  any  number  of  years.  It  follows  that  he  might  have  entered  into 
an  agreement  to  accept  a  yearly  payment  for  the  consideration  of  not 
insisting  upon  the  use  of  glebe  land.  The  word  ^  modus ''  means 
only  an  agreement  between  the  rector  and  his  parishioners  liable  to 
ecclesiastical  dues.  A  modus  is  no  less  a  valid  agreement,  exempt- 
ing an  occupier  from  the  payment  of  tithe,  because  it  also  exempts 

29* 


342    COURT  OP  QUEEN'S  BENCH,  1861-58. 

Young  V.  The  Muter,  &e.  of  CIatb  HaH 

him  from  the  adverse  daim  of  some  other  right  on  the  part  of  the  rec- 
tor. In  Thorpe  ▼.  Plowden,  14  M.  &  W.  5SMD,  an  agreement  that  the 
fector  shonld  hold  certain  land  as  glebe,  and  shouM  receive  40J!.  per 
annum  in  consideration  of  ^ving  up  certain  other  land  formerly  glebe, 
and  releasing  all  right  to  tithe,  was  held  to  be  a  valid  compositioh. 

[Coleridge,  J.  It  does  not  appear,  in  that  case,  that  any  part  of 
tiie  money  payment  to  be  assessed  upon  the  occupiers  in  the  parish 
was  to  be  payable  in  respect  of  the  rector  giving  up  the  use  of  glebe 
land.  There  money  and  land  were  to  be  given  for  tithe  and  glebe. 
It  is  not  there  shown  that  any  of  the  money  was  in  lieu  of  the 
glebe.] 

Yes,  it  is  shown  by  the  calculations  of  Lord  Cottenham,  C,  when 
the  case  was  in  the  House  of  Lords. 

[Pattbson,  J.  The  money  paid  by  way  of  modus  is  collected 
from  all  the  occupiers  in  the  parish,  ny  this  agreement,  therefore,  if 
there  were  occupiers  of  lay  lands  in  the  parish,  as  well  as  the  occu- 
piers of  the  glebe  lands  supposed  to  be  given  up  by  the  rector,  the  lay 
occupiers  would  be,  in  fact,  paying  to  Hie  rector  a  rent,  in  respect  of 
the  glebe  lands,  for  the  occupiers  of  the  glebe.  Can  that  be  a  lawful 
modus  ?] 

If  the  agreement  called  a  ^  modus  "  is  such  an  agreement  as  a  reo- 
tor  before  the  time  of  legal  memory,  and  therefore  befnre  the  disabling 
statutes,  might  have  legally  made,  then  it  can  be  enfMced.  Bennett 
V.  Readj  3  Bag.  &  Y.  1347.  But  before  the  disabling  statutes  the 
rector  might  have  aliened  or  demised  the  glebe,  and  therefore  the  in- 
troduction of  such  a  demise  or  alienation  into  the  present  modus, 
which  is  proved  to  have  been  in  existence  longer  than  the  statutable 
period,  does  not  invalidate  the  modus.  The  modus  is  not  open  to 
any  one  of  the  objections  to  a  modus  enumerated  in  1  Bag.  on 
Tithes,  486. 

WhUehursty  in  reply.  The  question  has  been  argued  as  if  the  pro- 
position were,  whether  there  had  or  had  not  been  a  valid  modus  in  the 
parish  of  Walesby ;  but  the  proposition  is  not  so  large ;  it  is  whether 
there  was  or  was  not  a  valid  modus  of  20L  payable  in  lieu  of  tithe, 
that  is,  whether,  by  a  valid  modus,  the  sum  of  20L  had  been,  during 
the  stetuteble  period,  payable  in  respect  of  tithe,  and  of  tithe  only. 
If  the  20L  was  payable  in  respect  ot  tithe,  and  something  else,  then 
the  proposition  was  to  be  answered  in  the  negative.  When  the  find- 
ing of  the  jury  determined  that  the  payment  of  20/.  had  been  made, 
not  only  in  respect  of  tithe,  but  of  tithe  and  glebe,  then  the  proposi- 
tion to  be  supported  by  the  defendants  was  negatived,  and  the  plain- 
tiff was  entitled  to  succeed.  Bven  supposing  the  question  had  been 
whether  there  had  been  a  valid  modus,  still  the  plaintiff  must  have 
succeeded,  because  no  payment  made  for  any  thing  but  for  tithe  can 
be  considered  a  modus.  The  term  <*  modus "  means  a  money  pay- 
ment in  lieu  of  tithe,  and  of  tithe  only.  There  may  be  other  agree* 
ments  between  a  rector  and  his  parishioners,  but  they  are  included  in 
the  term  ^  composition,"  and  not  in  the  term  ^  modus."  Again :  even 
though  such  an  agreement  as  has  been  suggested  could  have  lawfully 
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been  made  before  the  disabling  statutes,  yet  here  the  defendants  cotdd 
not  succeed,  because  it  was  shown  by  the  evidence  that  the  rectors  of 
Waiesby  were  in  possession  of  the  glebe  lands  after  the  disabling 
statutes  were  passed. 

Lord  Campbell,  C.  J.  I  am  of  opinion,  the  jury  havinfi^  found 
that  the  payment  was  partly  for  tithe  and  partly  for  glebe,  and  not  for 
tithe  only,  that,  according  to  the  terms  of  the  issue,  the  verdict  ought 
to  be  entered  for  the  plaintiff  The  only  argument  which  coiild  have 
been  rendered  plausible  in  support  of  entering  the  verdict  for  the  de- 
fendants has  been  most  ingeniously  presented  to  us ;  but,  I  think, 
without  success.  It  is,  that  the  modus  in  question  must  be  taken  to 
be  a  valid  one,  because  it  is  in  the  terms  of  such  an  agreement  as 
might  have  been  l^ally  made,  before  the  disabling  statutes,  between 
a  rector,  with  the  consent  of  his  patron  and  ordinary,  and  bis  parish- 
ioners paying  tithe.  But  even  supposing  such  an  agreement  could 
have  been  legally  made  before  the  disabling  statutes,  yet,  in  order  to 
prove  it  binding  in  this  case,  it  was  necessary  to  show  that  the  ^ebe 
lands  in  Bisby  had  reallv  been  transferred  to  the  landowners  of  that 
place ;  for  it  is  impossible  to  say,  if  the  present  incumbent  ctf  Wales* 
bv  can,  notwithstanding  the  supposed  agreement,  now  recover  all  the 
glebe  lands  in  Bisby,  that  the  supposed  payment,  payable  in  respect 
of  that  glebe  as  well  as  of  tithe,  is  valid.  But  it  certainly  was  not 
shown  that  the  glebe  was  legally  transferred ;  on  the  contrary,  it  was 
shown,  that,  after  the  disabling  statutes,  the  glebe  was  still  in  the 
hands  of  the  rectors,  and  that  it  was  well  known  as  glebe  land.  It  is 
dear  that  no  rector  could  afterwards  have  transferred  it,  and  that  the 
present  rector's  titie  to  the .  glebe  in  Risby  cannot  be  disputed.  In 
that  case,  it  is  quite  clear  that  he  cannot  legally  have  both  the  glebe 
and  this  payment,  which  the  jury  have  found  to  have  been  hitherto 
n^ade,  not  only  in  respect  of  tithe,  but  of  glebe  also.  In  other  words, 
the  agreement,  by  whatever  name  it  may  be  called,  was  not  shown  to 
be  vaUd  in  law ;  and  the  payment,  not  being  valid  in  lieu  of  the  glebe, 
is  no  more  a  valid  payment  in  lieu  of  the  tithe. 

Patteson,  J.  The  payment  in  question  has  been  set  up  as  a 
modus,  and  must  be  therefore  shown  to  be  a  valid  payment  in  that 
form. .  But  in  order  to  show  that,  it  must  be  shown  to  be  a  valid 
modus  at  common  law ;  the  modern  statute  has  made  no  difference 
in  the  legal  requisites  of  the  validity  of  a  modus  —  it  has  only  altered 
the  time  of  proof  of  its  continuance.  But  no  such  modus  as  this  was 
ever  heard  of  at  common  law.  It  is  to  be  observed  that  the  agree- 
ment which  has  been  here  suggested  is  not  set  up  as  a  positive  agree- 
ment made  between  the  rector  and  a  particular  occupier,  as  was  the 
case  in  Thorpe  v.  Plowdenj  14  M.  &  W.  520,  but  the  payment  is  said 
to  have  been  in  virtue  of  a  modus-— that  is,  an  agreement  is  to  be 
assumed  between  the  rector  and  all  his  tithe-paying  parishioners,  that, 
in  consideration  of  his  transferring  to  certain  parties  his  glebe  lands, 
all  the  occupiers  of  other  lands  would  pay  him  20/.  per  annum  for- 
ever.    It  is  impossible  to  suppose  any  such  agreement  between  the 
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rector  and  the  occupiers  in  his  parish.    In  Thorpe  v.  Plowden  there 
was  a  positive  agreement  proved  between  a  rector  and  a  particolar 

{>ersony  that  in  consideration  of  the  rector  giving  up  certain  glebe 
ands,  and  releasing  that  person  from  the  payment  of  tithe,  that  per- 
son would  convey  to  the  rector  other  lands,  and  insure  him  a  perpe- 
tual annuity  of  40^ ;  and  it  was  held  in  that  case,  not  that  the  pay- 
ment of  AOL  was  a  modus  in  lieu  of  tithes,  but  that  the  agreement 
was  a  composition  within  the  meaning  of  the  term  ^<  composition  "  in 
the  2nd  section  of  stat  2  &  3  WilL  4,  c.  100.  No  question  of  modus 
was  at  aU  touched  by  that  case ;  and  it  cannot  therefore  be  cited  as 
an  authority  to  show  that  the  payment  now  in  question  was  a  valid 
modus  decimandiy  or  payment  in  lieu  of  tithe. 

CoLERiDOE,  J.  It  seems  to  me  that  the  court  is  concluded  by  the 
finding  of  the  jury,  both  in  regard  of  the  particular  terms  of  the  issue, 
and  of  the  more  general  question  which  has  been  started.  Upon  the 
more  general  question,  the  argument  of  the  defendants  depends  en- 
tirelv  upon  whether  the  payment  in  question  can  be  called  a  valid 
modus.  But  when  it  is  found  that  tiie  payment  was  made  and  re- 
ceived, not  only  in  respect  of  tithe,  but  also  in  respect  of  glebe,  and 
when  it  is  not  even  shown  that  such  glebe  was  ever  aliened,  I  cannot 
think  that  it  is  shown  that  there  ever  was  a  valid  modus  decimandL 
The  payment  in  question  was,  if  any  thing,  nothing  more  than  a  rent 
for  the  use  of  glebe  land. 

Judgment  for  the  plaintiff. 


Begina  v.  The  Inhabitants  of  Waverton.^ 

NoTember  21,  1851. 

Indictment  for  Nonrepair  of  Highway — Misdescription  of  Part  out 
of  Repair — Defective  averments  in  second  Count  cured  by  Refer' 
ence  to  first. 

The  first  count  of  an  indictment  for  the  non-repair  of  a  highway  alleged,  "  that  a  certain 
part  of  tiie  highwa j,  situate  in  the  township  of  W.,  leading  from  and  oat  of  the  highwaj 
from  the  village  of  W.  towards  M.,  at  or  near  a  place  cafied  Farkside,  on  the  said  last- 
mentioned  hicrhway,"  (describing  it,  and  stating  its  length  and  breadth,)  **  was  ruinous,  and 
In  decay,"  and  that  defendants  of  ri^it  ought  to  repair  it  The  second  count  alleged,  that 
the  inhabitants  of  the  township  of  W.  h^i  immemorially  lepaiied  the  highways  situate 
within  it,  and  "  that  the  said  part  of  the  same  common  highway  hereinbefore  mentioned  to 
be  ruinous,  &c.  as  aforesaid  was  a  common  highway"  which,  but  for  the  said  prescription, 
would  be  reparable  by  the  parish  at  laige ;  and  that,  by  reason  of  the  premises,  defendants 
**  ought  to  repair  the  same  part  of  the  said  highway,  so  being  ruinoua,  &c.  as  aforesaid, 
when  and  so  often  as  it  hath  and  shall  be  necessary,  and  that  defendants  had  not  repaired 
the  same."  It  appeared  that  there  was  no  place  called  Farkside  on  the  road  in  question, 
but  that  the  place  intended  was  called  Farkgate.  Defendants  were  aoqaitted  on  the  firti 
ooimt,  and  found  guilty  on  the  second :  — 

i  16  Jar.  16;  21  Law  J.  Bep.  (k.  b.)  M.  C.  7. 
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Mdd^  Fint,  that  the  misdescription  of  the  part  of  the  road  alleged  to  be  out  of  repair  was 
immaterial 

Secondly,  on  motion  to  arrest  the  judgment,  tliat  Ihongh  the  second  count  did  not  in  itself 
sufficiently  charge  that  the  part  of  the  road  was  out  of  repair,  it  did  so  by  its  clear  and 
distinct  reference  to  the  first  connt 

Also,  that  the  part  of  the  road  out  of  repair  haying  been  alleeed  in  the  first  connt  to  be  in 
the  township  of  W.,  the  second  count  was  sufficient  by  le&ence  to  the  first,  without  a 
repetition  of  the  allegation. 

Indictment  for  the  non-repair  of  a  highway.  The  first  count 
stated,  that  before  &c.,  to  wit,  on  &c.,  there  was  a  certain  common 
queen's  highway  in  the  county  of  Cumberland,  and  that  a  certain 
part  of  the  said  highway,  situate,  lying,  and  being  in  the  township 
or  district  of  Waverton,  otherwise  called  Waverton  ''High  and 
Low,"  in  the  parish  of  Wigton,  in  the  county  aforesaid,  called  the 
^  Yevens"  highway,  leading  from  and  out  of  the  highway  from  the 
village  of  Waverton  towards  the  town  of  Maryport,  in  the  county 
aforesaid,  at  or  near  a  place  called  ^  Parkside,"  on  the  said  last-men- 
tioned highway,  and  extending  from  thence  towards  and  unto  the 
highway  leading  from  Lesson  Hall  towards  the  town  of  Ireby,  in  the 
county  aforesaid,  at  or  near  Waterside,  in  the  township  or  district  of 
Waverton  aforesaid,  and  containing  in  length  1356  yards  or  there- 
abouts, and  in  breadth  four  yards  or  thereabouts,  on  &;c.,  at  &c.,  was 
and  is  yet  very  ruinous,  miry,  deep,  broken,  and  in  great  decay,  for 
want  of  due  reparation  and  amendment  of  the  same,  so  that  the  liege 
subjects  of  our  lady  the  queen  could  not  go,  return,  pass,  repass,  &c., 
,to  tiie  ^at  damage  and  common  nuisance  of  &c.  Averment,  that 
the  inhabitants  of  the  said  township  have  been  used  to  repair,  and  of 
right  ought  to  repair,  that  part  of  the  highway  aforesaid ;  and  that 
the  defendants  had  not  repaired.  The  second  count  stated,  that 
within  the  parish  of  Wigton  aforesaid,  in  the  county  aforesaid,  from 
time  whereof  &a,  there  have  been  and  still  are  divers  townships  or 
districts,  whereof  the  township  or  district  of  Waverton,  High  and 
Low,  is  one,  and  that  the  inhabitants  of  the  said  township  of  Waver- 
ton have  been  used  to  repair  the  highways  situate  and  being  within 
the  township  or  district  of  Waverton  aioresaid,  as  would  otherwise 
be  reparable  and  amendable  by  the  inhabitants  of  the  said  parish  at 
large;  and  that  the  said  part  of  the  same  common  highway  hereinbe- 
fore mentioned  to  be  ruinous,  deep,  miry,  broken,  and  in  decay  as 
aforesaid,  was  a  common  highway,  which  but  for  the  said  prescrip- 
tion or  usage  would  be  reparable  and  amendable  by  the  inhabitants 
of  the  said  parish  of  Wigton  at  large;  and  that  by  reason  of  the 
premises  the  inhabitants  of  the  township  or  district  of  Waverton 
aforesaid,  in  the  parish  aforesaid,  during  all  the  time  last  aforesaid, 
ought  to  have  repaired  and  amended,  and  still  ought  to  repair  and 
amend,  the  same  part  of  the  said  common  highway,  so  being  ruinous, 
deep,  miry,  broken,  and  in  decay  as  aforesaid,  when  and  so  often  as 
it  hath  been  and  shall  be  necessary ;  and  that  the  defendants  had  not 
yet  done  the  same.  The  third  count  was  similar,  alleging  a  pre- 
scriptive liability  to  repair  in  the  several  townships  or  districts  of  the 
parish  of  Wigton.    Plea,  not  guilty.     On  the  trial,  before  Williams, 


346     COURT  OF  QUEEN'S  BENCH,  1851-52. 


Begina  v.  The  Inhabita&ts  of  WaTerton. 


J.,  at  the  Sammer  Assizes  for  the  county  of  Cnmberland,  it  appeared 
that  there  was  no  place  called  Parkside  on  the  road  in  question,  but 
that  the  place  intended  was  called  Parkgate.  It  was  contended  for 
the  defendants  that  this  was  a  misdescription  of  the  road.  The 
learned  judge  overruled  the  objection,  and  the  defendants  were  ac- 
quitted upon  the  first  count,  and  found  guilty  upon  the  second  and 
third  counts,  leave  being  reserved  to  move  to  enter  a  verdict  of  not 
guilty  upon  those  counts.     In  this  term,  (November  4,) 

Enowles  moved  for  a  rule  nisi  accordingly,  and  in  arrest  of  judg- 
ment—  First,  though  it  is  not  necessary  to  name  the  termini,  yet, 
being  matter  of  description,  if  they  are  named,  it  is  necessary  to  prove 
them.  Rez  v.  St.  WeonardJs^  6  Car.  &  P.  582 ;  iZeo?  v.  Great  Can* 
field,  6  Esp.  136. 

[Lord  Campbell,  C.  J.  There  may  be  a  distinction  between  the 
termini  of  the  highway  set  out  in  the  indictment,  and  the  termini  of 
that  part  of  it  alleged  to  be  out  of  repair.  If  the  mistake  is  in  the 
termini  of  the  highway  set  out  as  being  within  the  parish,  then  there 
is  no  such  highway ;  but  if  it  be  proved  that  there  is  such  a  highway 
as  is  described  in  the  indictment,  it  is  less  material  that  it  should  be 
correct  as  to  the  particular  part  of  it  out  of  repair.] 

It  is  important  to  state  the  part  of  the  highway  out  of  repair, 
otherwise  the  defendants  do  not  know  what  part  of  it  the  verdict 
binds  them  to  repair. 

[  WiGHTMAN,  J.  That  inconvenience  applies  to  a  general  statement 
of  a  certain  number  of  yards  being  out  of  repair ;  tiiese  indictments 
always  run  in  that  form. 

Lord  Campbell,  C.  J.  Suppose  100  yards  of  a  highway  a  mile 
long  are  out  of  repair,  and  there  are  no  names  of  the  termini  of  those 
100  yards,  it  must  be  enough  to  state  that  100  yards  of  the  highway 
are  out  of  repair.] 

Further :  Parkside  is  part  of  the  description  of  the  highway  itself. 
Secondly^  the  second  count  does  not  charge  that  the  highway  is  out  of 
repair,  nor  does  it  state  that  the  part  of  it  alleged  to  be  out  of  repair 
lies  within  the  township  of  Waverton,  unless  that  is  to  be  collected 
by  the  reference  in  it  to  the  first  count  [He  also  moved  for  a  rule 
nisi  for  a  new  trial  upon  affidavits,  on  the  ground  that  Waverton 
High  and  Waverton  Low  were  two  distinct  townships.] 

The  Court  refused  a  rule  for  a  new  trial,  or  for  entering  a  verdict 
for  the  defendants  upon  the  second  and  third  counts,  but  granted  a 
rule  for  arresting  the  judgment  on  the  second  and  third  counts,  on  the 
ground  that  they  did  not  show  any  offence  committed  by  the  defend- 
ants  in  allowing  any  part  of  the  road  to  be  out  of  repair.  On  a  sub- 
sequent day  in  this  term,^ 

S,  Temple  and  Pickering  showed  cause.    First,  the  second  count 

1  November  13,  before  Lord  Campbell,  C.  J.,  Patteson,  Colebidoe,  and 

WlOBTBCAN,  JJ. 
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contains  an  allegation  ''  that  the  same  part  of  the  said  common  high- 
way hereinbefore  mentioned  to  be  rainous,  deep,  miry,  and  in  decay, 
was  a  common  highway,  which,  but  for  the  said  prescription  or  usage, 
would  be  repamble  by  the  parish  at  large."  That  is  a  sufficient  alle- 
gation that  the  hifi;hway  is  out  of  repair.  Also  the  words  '^  so  being 
ruinous  &c  as  aioresaid"  are,  by  referring  to  the  first  count,  an 
allegation  that  the  highway  was  ruinous  during  all  the  time  men- 
tioned in  the  indictment  Posteme  v.  Hanson^  2  Wms.  Saund.  60  c, 
and  61  m,  note  9,  6th  ed. ;  Rex  v.  Aylett^  1  T.  R.  63 ;  Regina  v.  Orad- 
dock^  2  Den.  C.  C.  31 ;  s.  c.  1  Eng.  Rep.  563.  The  first  count  may 
be  referred  to  for  this  purpose ;  because  every  count  is  not  a  separate 
indictment  for  all  purposes.  Regina  v.  Craddockj  2  Den.  C.  C.  31 ; 
8.  o.  1  Eng.  Rep.  563.  But  if  the  first  count  cannot  be  referred  to, 
the  words  "so"  and  "as  aforesaid"  may  be  rejected  as  having  no 
meaning,  and  then  there  is  sufficient  allegation  that  the  road  was  out 
of  repair.  (First  objection  in  Rex  v.  Bopall,  3  Burr.  832,  834.)  [They 
also  cited  Ilex  v.  Somerionj  7  B.  &  Cr.  463.]  Secondly,  the  second 
count  is  sufficient  after  verdict,  by  the  Statute  of  Jeofails.  Stennel  v. 
Sbffffj  1  Saund.  228,  note  1.  The  defendants  have  been  found  guilty 
of  not  repairing  when  necessary;  and  that  verdict  could  not  have 
been  given  without  evidence  of  the  road  being  in  the  township  of 
the  defendants,  and  of  its  being  out  of  repair.  In  Regina  v.  WaierSj 
1  Den.  C.  C.  356 ;  13  Jur.  130,  which  was  an  indictment  for  murder, 
a  defective  statement  of  an  act  of  misfeasance,  by  which  the  death 
was  alleged  to  have  been  caused,  was  held  to  be  supplied  by  the 
verdict. 

KnotoleSy  Atherton^  and  Untkanki  contra.  First,  where  an  offence 
is  stated  defectively  a  verdict  will  cure  the  defect,  but  a  verdict  will 
not  aid  a  statement  which  does  not  charge  an  offence.  Regina  v. 
Waters,  1  Den.  C.  C.  366 ;  13  Jur.  130.  In  Rex  v.  AyleU^  1  T.  R.  63, 
Lord  Mansfield  said,  (p.  69,)  "  It  is  necessary  in  every  crime  that  the 
indictment  charge  it  with  certainty  and  precision,  alleging  all  the 
requisites  which  constitute  the  offence." 

.  [Lord  Campbell,  C.  J.     In  that  case  Lord  Mansfield  was  speak- 
ing of  a  perfect  indictment,  not  of  an  indictment  after  verdict] 

Further :  though  reference  may  be  made  from  one  count  to  another 
for  some  purposes,  there  is  no  case  in  which  a  substantial  part  of  the 
charge  has  been  made  out  by  a  reference  to  a  preceding  count  The 
words  "  so  being  ruinous  "  mean  to  describe  the  part  of  the  highway 
intended  by  the  prosecutor,  and  are  equivalent  to  "  so  stated  to  be 
ruinous."  There  ought  to  be  an  averment  that  the  highway  was  out 
of  repair  at  the  time  of  the  indictment  Sir  Nicholas  Paynts^s  case, 
Cro.  Jac  214;  fourth  exception  in  Johnsanfs  case.  Id.  610;  Rex  v. 
Hazelly  13  East,  139 ;  Patteson,  J.,  in  Regina  v.  Martin,  9  Car.  &  P. 
215,  cited  by  Parke,  B.,  in  Regina  v.  WaterSy  1  Den.  C.  C.  356,  360 ; 
13  Jur.  130,  131.  Again :  the  allegation  is  merely  a  conclusion  of 
law.  Further:  there  is  no  allegation  that  the  highway  is  in  the 
township  of  Waverton. 

[Lord  Campbell,  C.'J.    In  the  first  count  there  is  an  allegation 
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that  a  certain  part  of  the  highway  is  in  the  township ;  and  the  second 
count  proceeds  upon  the  supposed  want  of  repair  in  the  said  part  of 
the  said  highway.]  Owr*  adv.  vuU. 

Lord  Campbell,  CX  J.,  now  delivered  the  judgment  of  the  court 
The  second  and  third  counts  of  the  indicbnent  in  this  case  are 
drawn  very  inartificialiy,  but  we  think  after  verdict  they  may  be  sup- 
ported. 

The  aUegation,  to  which  our  attention  was  directed  when  the  motion 
was  first  made  for  arresting  the  judgment,  certainly  does  not  sufficient- 
ly charge  that  the  road  was  out  of  repair,  viz.  ^  that  the  said  part  of  the 
same  common  highway  hereinbefore  mentioned  to  be  ruinous,  &c 
as  aforesaid,  was  a  common  highway  which"  &c.  This  is  only  a 
description  of  the  highway,  and  not  an  allegation  that  it  was  actually 
out  of  repair.  But  there  follows  an  allegation  that  the  inhabitants 
of  the  township  <'  ought  to  repair  and  amend  the  same  part  of  the 
said  common  highway,  $o  being  ruinausj  Sfc.  as  aforesaid^  when  and  so 
often  as  it  hath  been  and  shall  be  necessary,  and  that  the  said  inhabit- 
ants of  the  said  township  have  not  yet  done  the  same."  Here  we 
have  a  clear  and  specific  reference  to  the  first  count,  which  contains  a 
formal  allegation  that  this  part  of  the  highway  was  out  of  repair. 
There  are  many  authorities  to  show  that  one  count  of  an  indictment 
may  refer  to  another,  and  that,  under  such  circumstances,  the  maxim 
applies,  "  Verba  relata  inesse  videntwrP 

The  objection  that  the  second  and  third  counts  do  not  show  the 
part  of  the  highway  out  of  repair  to  be  in  the  township,  admits  of  a 
similar  answer.  The  first  count  alleges  "  that  a  certain  part  of  the 
said  highway,  situate,  lying,  and  being  in  the  township  of  Waver- 
ton,"  &C.,  (describing  it,  and  stating  its  length  and  width,)  ^'  was  and 
yet  is  ruinous,"  &a ;  and  the  second  and  third  counts  allege  "  that  the 
said  part  of  the  same  common  highway  hereinbefore  mentioned  to  be 
ruinous,"  &c.,  was  a  highway  which  the  inhabitants  of  the  township 
were  bound  to  repaur.  It  has  been  determined  that  any  qualities  or 
adjuncts  averred  to  belong  to  any  subject  in  one  count  of  an  indict- 
ment, if  they  are  separable  from  it,  shall  not  be  supposed  to  be  alleged 
as  belonging  to  it  in  a  subsequent  count,  which  merely  introduces  it  by 
reference  as  the  same  subject  *'  before  mentioned."  But  the  local  situ- 
ation of  the  part  of  the  highway  described  must  necessarily  and 
invariably  belong  to  it ;  and  if  once  described  as  being  in  a  particular 
township,  when  there  is  afterwards  enough  to  identify  it  as  being 
what  is  so  described,  a  repetition  of  the  allegation,  that  it  is  within 
the  township,  seems  not  to  be  strictiy  necessary. 

We  must  very  much  regret  the  negligence  in  framing  indictments 
which  causes  such  discussions ;  but  we  are  glad  that  in  this  caae  it 
has  not  led  to  a  failure  of  justice.  The  rule  for  arresting  the  judg- 
ment must  be  discharged.  Rule  discharged. 
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Orchabd  v.  Moxsy*^ 

Jannaiy  29,  1851. 

Application  for  Costs  after  Summons  dismissed  at  Chambers —  Sect  13 
of  Stat.  13  4*  14  Vict.  c.  61  —  Lapse  of  two  Terms. 

On  the  26th  May,  1851,  a  jadge  at  chamberB  made  an  order  dismissing  a  summons  by  the 

Slaintiff  for  costs,  under  sect.  13  of  stat.  13  &  14  Vict.  c.  61,  the  Court  of  Exchequer  having 
ecided  that  the  section  was  permissive,  not  imperatiyo.    In  Iklichaelmas  vacation  the 
Coxat  of  Common  Fleas  decided  differently :  — 

Hdd^  that  an  application  by  the  plaintiff  to  this  court  for  costs  in  Hilaiy  Term,  1852,  was 
too  late. 

Trespass  for  assault  and  false  imprisonment.  On  the  trial  at  the 
Middlesex  Sittings  after  Easter  Term,  1851,  a  verdict  was  given  for 
th&  plaintiff  for  40^.  On  the  26th  May,  1851,  an  application  was 
made  to  a  judge  at  chambers,  under  section  13  of  statute  13  &  14 
Vict.  &  61,  for  an  order  directing  that  the  plaintiff  should  recover  his 
costs,  when  it  appeared,  from  the  affidavits,  that  the  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction  was  reserved  to 
the  superior  courts ;  and  the  judge  made  an  order  "  that  the  summons 
to  tax  the  plaintiff's  costs  herein,  and  for  the  defendant  to  pay  the 
same,  be  dismissed  — ~  no  costs."  Thereupon  the  defendant's  attorney 
offered  the  plaintifTs  attorney  the  40^.  damages,  which  were  accepted. 
On  the  12th  December  following,  the  plaintiff  made  an  application  to 
the  defendant  for  the  costs,  which  was  refused;  and  in  this  term, 
January  13, 

Paierson  obtained  a  rule  calling  upon  the  defendant  to  show  cause 
why  the  plaintiff's  costs  should  not  be  taxed,  and  why  the  defendant 
should  not  pay  the  amount  In  Easter  Term,  1851,  the  Court  of 
Exchequer,  in  Jones  v.  Harrison^  15  Jur.  337 ;  s.  c.  3  Eng.  Bep.  579, 
held  that  the  provision  in  sect  13  of  stat  13  &  14  Vict  c.  61,  that  in 
the  cases  therein  specified  ^  the  court  or  judge  may  direct  that  the 
plaintiff  shall  recover  his  costs,"  was  permissive,  not  imperative ;  but 
the  Court  of  Common  Pleas,  at  the  Sittings  in  Banc  after  last  Michael- 
mas Term,  decided  differently  in  MDougaU  v.  Paierson^  15  Jur.  1108 ; 
s.  c.  7  Eng.  Rep.  510.a 

Sir  F.  Thesiger^^  (with  him  was  Phipson^)  contra.  This  application 
is  too  late ;  the  whole  matter  was  finally  settled  in  May,  1851,  by  the 
order  of  the  judge  at  chambers ;  and  two  terms  have  since  elapsed 
before  this  rule  was  moved  for. 

The  Court  then  called  upon 

Paierson  to  support  the  rule.    If  the  plaintiff  is  entitled  to  costs, 

1  16  Jur.  124.  <  In  Crake  t.  Powell^  where  the  same  Question  was  raised,  this  court 
delivered  judgment  on  the  10th  February,  concurring  wita  Ae  Court  of  Onninon  Fleas. 
(See  post) 
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his  right  depends  upon  the  statute  of  Gloucester;  and  no  statute 
limits  the  time  within  which  the  application  should  be  made. 

[Lord  Campbell,  C.  J.  How  long  does  the  right  continue? 
Ought  you  not  to  have  claimed  them  within  a  reasonable  time  ? 

Coleridge,  J.  Suppose  you  had  made  an  application  to  this  court 
instead  of  to  a  judge  at  chambers,  and  this  court,  following  the  deci- 
sion in  the  Exchequer,  had  dischar^fed  the  rule,  you  could  not  have 
come  a^;ain  and  made  this  applicatioiL] 

In  Merrick  v.  Waklepj  6  Jur.  803,  a  question  as  to  the  right  of  the 
plaintiff  to  costs  was  discussed  three  years  after  the  trial 

[Lord  Campbell,  C.  J.  In  this  case  there  has  been  a  decision  on 
the  matter  by  a  competent  tribunal] 

The  order  of  the  judge  was  not  so  much  a  decision  upon  the  con- 
struction of  section  13  of  statute  13  &  14  Vict  &  61,  as  an  order 
made  upon  the  supposition  that  the  statute  gave  him  a  discretion. 
Further :  no  judgment  has  been  simed ;  the  receipt  of  damages  by 
the  plaintiff  is  no  bar  to  this  appucation.  A  plaintiff  may  abstain 
from  signing  judgment  for  any  length  of  time. 

Lord  Campbell,  C.  J.  I  am  of  opinion,  that  this  application  is 
too  late.  The  plaintiff  accepted  damages,  reserving,  as  he  might  do^ 
his  right  to  make  an  application  to  this  court  for  his  costs ;  but  he 
must  make  that  application  within  a  reasonable  time.  The  plaintiff, 
merely  on  account  of  a  different  decision  in  the  Court  of  Common 
Pleas  from  that  which  had  been  given  in  the  Court  of  Exchequer, 
asks  us  substantially  to  reverse  the  judgment  of  the  jud^  at  chambers. 
Very  inconvenient  consequences  would  follow  if  we  allowed  thb  ap- 
plication, because  it  might  be  made  at  any  distance  of  time,  when  the 
defendant  might  be  no  longer  of  ability  to  pay  the  costs. 

I  give  no  opinion  as  to  whether  1  adhere  to  the  decision  in  the 
Court  of  Common  Pleas  or  that  in  the  Court  of  Exchequer. 

Patteson,  J.,  concurred. 

Coleridge,  J.  The  court  must  act  on  the  general  rule,  that  a 
party  complaining  of  a  decision  of  a  judge  at  chambers  must  come 
speedily. 

WiauTMANy  J.y  concuned.  Sule  discharged. 
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Be  James  Hall  v.  Tlie  Korfeik  Batnary  Compaaj. 

Re  Jabies  Hall  v.  The  Norfolk  Estvabt  Company.^ 

HoTtnibar  S8, 1861. 

Deed  of  Dransfer  of  Shares  voidj  Call  being  unpaid-^S  Sf  9  VicL  c. 

16,  8. 19  —  Begislraiion  of  Deed  of  Transfer. 

On  the  ISth  Karcfa,  a  shareholder  in  %  ioint-stock  company,  subject  to  the  Companies 
Claoses  Consolidation  Act,  1S45,  executed  a  deed  of  transfer  of  his  shares,  and  his  oroker 
lodged  the  deed  of  transfer  with  the  secretary  of  the  company  for  registration.  The  secre- 
tary refused  to  register  it,  on  the  ground  that  a  call  made  upon  the  shares  before  the  13th 
Karch  remained  unpaid  until  the  14th  ApriL  Upon  application  for  a  mandamus  to  the 
secretary  to  enter  and  register  a  memorial  of  the  deed  of  transfer :  -^ 

Hdd^  that  by  sect  16  of  stat  8  &  9  Vict  c.  16,  the  rieht  to  transfer  shares  was  taken  away 
until  an  oiUs  made  in  xespeet  thereof  had  been  paid ;  and  the  deed  of  transfer  was,  there* 
fore,  Toid. 

Rule  calling  upon  the  secretary  of  the  Norfolk  Estuary  Company 
to  show  cause  why  a  writ  of  mandamus  should  not  issue,  directed  to 
him,  commanding  him  to  enter  and  register  a  memorial  of  a  deed  of 
transfer  of  twenty-four  shares  in  the  said  company,  in  the  name  of 
Robert  Wheble  Bennett  It  appeared  from  the  affidavits  in  support 
of  the  rule,  that  the  Norfolk  Estuary  Company  was  incorpporated  by 
stat  9  &  10  Vict.  o.  388,  which  enacted  that  the  Companies 
Claus.e8  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  should  be  in- 
csorporated  into  and  form  part  of  it,  and  that  the  number  of  shares 
into  which  the  capital  of  the  company  should  be  divided  should  be 
10,000 :  that  2L  10s.  per  share  should  be  the  greatest  amount  of  one 
call  which  the  company  should  make  on  the  shareholders,  and  that 
one  month's  notice,  at  the  least,  should  be  given  on  each  call :  that 
Robert  Wheble  Bennett  was  possessed  of  twenty-four  shares  in  the 
company,  and  on  the  13th  March  last  sold  them  to  James  Hall,  and 
executed  an  assignment  of  them  bearing  that  date :  that  the  vend- 
or's broker  on  the  same  ^ay  lodged  the  deed  of  transfer  with  the 
secretaiy  of  the  comnany  for  registration :  that  on  the  said  13th  March 
the  vendor  had  paid  all  calls  that  had  been  made  or  were  then  due 
in  respect  of  his  said  shares :  that  on  the  27th  May  the  attorney  of 
the  vendor  wrote  a  letter  to  the  secretary  of  the  company,  demanding 
that  the  deed  should  be  registered  in  the  name  of  the  vendor :  that 
afterwards  the  attorney  of  the  vendor  had  an  interview  with  the  se* 
cretary,  when  he  required  the  city  address  of  the  purchaser,  and  stated 
that  no  such  person  as  James  Hall  could  be  found  at  the  place  de- 
scribed in  the  deed  of  transfer;  whereupon  the  attorney  of  the  vendor 
stated  that  James  Hall  still  resided  there :  that  on  the  11th  June  the 
attorney  wrote  another  letter  to  the  secretary,  stating  that  aU  the  calls 
upon  the  shares  had  been  paid  up,  and  objecting  to  give  a  second 
address :  that  on  the  13th  June  the  attorney  of  the  vendor  saw  the 
secretary,  when  the  secretary  declined  to  remster  the  deed,  and  it  was 
returned  to  the  attorney  without  being  registered.    The  affidavit  of 

1  16  Jnr.  149. 
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the  secretary  of  the  company,  in  opposition  to  the  role,  stated  Ihat 
on  the  5th  Febmazy  last  a  call  of  2L  10s.  per  share  was  dnly  made 
by  the  directors  of  the  company,  pursuant  to  the  powers  of  the  acts 
ox  parliament  enabling  them  in  that  behalf,  upon  all  the  shares  in  the 
said  company,  inclumng  the  said  twenty-four  shares ;  and  that  on 
the  said  13th  March  the  said  call  in  respect  of  the  said  twenty-four 
shares  remained  wholly  due  and  unpaid  up  to  the  14th  April  last. 

Phipson  showed  cause.  A  shareholder  in  an  incorporated  com- 
pany has  no  right  to  transfer  his  shares  while  any  call  duly  made  in 
respect  thereof  remains  unpsud.  Sect  14  of  stat  8  &  9  Vict  c. 
16,  enacts  that  the  transfer  of  shares  shall  be  by  deed;  and  by 
sect  15,  which  requires  the  transfer  of  shares  to  be  re^stered,  a  con- 
dition is  superadded,  that  the  vendor  shall  continue  liable  for  calls 
'<  until  such  transfer  has  been  so  delivered  to  the  secretary  of  the  com- 
pany as  aforesaid."  The  intention  of  the  legislature  was,  that  no 
transfer  of  shares  should  be  made  by  any  person  who  was  a  defaulter 
in  paying  calls  duly  made. 

[Coleridge,  J.  The  question  is,  what  is  a  transfer,  as  between 
the  shareholder  and  the  company  ?  By  sect  17,  a  transfer  made  du- 
ring the  time  when  the  transfer-books  are  closed  shall,  as  between  the 
company  and  the  party  claiming  under  the  same,  be  considered  as 
made  subsequently  to  the  execution  of  the  deed  of  transfer.] 

That  shows  that  a  specific  enactment  was  necessary  to  make  it  so, 
and  therefore,  without  an  enactment  to  that  effect,  a  transfer  is  made 
at  the  time  of  the  execution  of  the  deed.  Sect  18  shows  that  it  was 
intended  that  the  deed  of  transfer  should  transfer  the  interest  in  the 
shares. 

[CoLERinoE,  J.  Sect  16  enacts  that  *<  no  shareholder  shall  be  en- 
titled to  transfer  any  shares  until  he  shall  have  paid  such  call ;  ^  it 
does  not  enact  that  the  transfer  deed,  in  such  case,  shall  be  a  nullity* 
Are  the  company  at  liberty  to  take  notice  of  the  shareholder  having 
done  what  he  is  not  entitled  to  do  ? 

Patteson,  J.  The  clause  in  sect  15,  '<  until  such  transfer  has  been 
so  delivered  to  the  secretary,  the  vendor  of  the  shares  shall  continue 
liable  to  the  company  for  any  caUs  that  may  be  made,"  contemplates 
a  transfer  made,  but  not  delivered  to  the  secretary.  Sect  16  may, 
perhaps,  be  satisfied  by  construing  it  to  entitle  the  company  to  object 
to  the  registration  of  a  transfer  while  the  call  remains  unpaid.] 

It  was  intended,  that,  as  a  means  of  compelling  payment  of  calls 
duly  made,  a  shareholder  should  be  under  a  oisabiUty  of  dealing  with 
his  shares  until  the  calls  were  paid. 

[Coleridge,  J.  The  purchaser  is  the  proper  person  to  require  a 
memorial  of  the  deed  to  be  entered.  Is  the  transfer  complete  before 
the  deed  is  delivered  to  the  transferee  ?  If  not,  the  caUs  were  paid 
at  that  time. 

WiGHTMAN,  J.  A  deed  is  delivered  when  it  is  executed,  unless  it 
is  delivered  as  an  escrow.] 

Wardstoorthj  contrL    The  provisions  of  stat  8  &  9  Vict  c  16> 
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were  not  intended  to  give  the  directors  of  the  company  the  power  of 
exercising  a  discretion  as  to  registering  a  transfer  of  shares,  but 
merely  for  the  purpose  of  enforcing  payment  of  the  calls :  they  ought 
not  to  be  construed  so  as  to  interfere  with  the  transactions  between 
party  and  party,  and  the  rights  of  parties  under  a  contract  for  the 
transfer  of  shores. 

[ WiGHTMAN,  J.  The  parties  may  make  a  contract  antecedent  to 
the  deed  of  transfer.] 

Reading  sect.  16  m  conjunction  with  the  latter  part  of  the  precede 
ing  section,  it  should  be  construed  as  enacting,  that  no  shareholder 
shall  be  entitled  to  transfer,  as  against  the  compa/tHfj  any  share  after  a 
call  has  been  made ;  which  womd  have  the  effect  of  making  the  act 
of  transfer  incomplete,  as  to  the  company,  until  the  deed  was  regis* 
tered :  it  would  amount  to  saying  that  no  shareholder  shall  be  enti* 
tied  to  have  his  transfer  registered  until  the  call  was  paid.  The  inte- 
rests of  the  company  are  fully  protected  by  that  construction.  A 
person  dealing  with  shares  cannot  know  when  a  caU  has  been  made» 

[He  referred  to  Ex  parte  Tooky  13  Jur.  930,  and  Sales  v.  BUme^  14 
Jur.  87.] 

[CoLERinoB,  J,  Is  there  any  case  in  which  a  company  have  re- 
fused to  register  a  memorial  of  a  deed  of  transfer,  on  the  ground  that 
it  was  executed  by  a  minor,  or  a  person  under  incapacity  ?] 

In  Stikenum  v.  JJawsofij  11  Jur.  214,  which  was  before  stat.  8  &  9 
Vict.  c.  16-*  and  it  does  not  appear  what  the  enactment  in  the  spe- 
cial act  was — the  sale  of  shares  being  by  an  infant,  the  company 
were  required  not  to  register  the  transfer ;  and  in  consequence  ot  the 
difficulty  thus  created,  the  brokers  for  the  purchaser  repaid  him  the 
purchase-money,  and  brought  their  bill  against  the  brokers  for  the 
vendor,  and  the  father  of  the  infairt,  and  the  infant  himself;  but  that 
bill  was  dismissed  by  Knight  Bruce,  Y.  C.  There  was  no  application 
to  a  court  of  law. 

Patteson,  J.^  I  do  not  mean  to  say  that  a  contract  for  the  sale  of 
shares  by  a  shareholder  of  a  company,  containing  a  clause  that  the 
purchaser  shall  pay  the  calls  due  and  payable  upon  the  shares,  may 
not  be  a  good  contract,  and  that  the  purchaser  may  not  compel  the 
transfer  of  the  shares  under  it  The  question  is,  what  is  the  meaning 
of  the  16th  section  of  stat  8  &  9  Vict  c  16,  by  which  ^  no  share- 
holder shall  be  entitled  to  transfer  any  share,  after  any  call  shall  have 
been  made  in  respect  thereof,  until  he  shall  have  paid  such  calL'' 
What  is  the  transferring,  of  a  share  ?  Bv  the  14th  and  15th  sections 
shareholders  may  sell  and  transfer  their  lands  by  deed,  which  is  to  be 
delivered  to  the  secretary  of  the  company,  and  a  memorial  thereof  is 
to  be  entered  by  him  in  the  register  of  shares ;  and  the  term  ^  trans- 
fer" is  explained  by  sect  15,  which  says,  that  <' until  such  transfer 
has  been  delivered  to  the  secretary,"  the  vendor  shall  continue  liable 
for  calls :  it  treats  the  transfer  and  the  deed  of  transfer  as  synony- 
mous.    I  am  of  opinion  that  the  legislature  intended  that  no  person 

1  Loan  C AifPBKLL,  C.  J.,  was  in  the  Court  of  Cziminal  Appeal 
30* 


A 


354    COURT  OF  QUEEN'S  BENCH,  1861-52. 

Bb  James  Hail  v.  The  NoifoQc  Eataarf  Companj. 

shonld  be  at  liberty  to  transfer  his  shares  in  an  incorporated  com- 
pany except  by  deed,  and  that  he  should  not  transfer  them  while  any 
calls  remamed  unpaid ;  and  therefore,  if  a  call  remains  unpaid  at  the 
time  of  the  execution  of  a  deed  of  tmnsfer,  the  company  may  refuse 
to  register  it  on  the  ground  that  it  is  invalid.  The  company  may  be 
put  in  considerable  difficulty  if  th^  are  compelled  to  register  a  deed 
of  transfer  which  is  not  good.  1  think  we  must  read  the  words  of 
the  act  as  meaning,  that  shares  cannot  be  transferred  until  any  call 
due  upon  them  has  actuaUv  been  paid. 

A  dmerent  question  would  arise  if  the  deed  had  been  delivered  as  an 
escrow,  to  take  effect  upon  payment  of  the  calls  by  the  tmnsfer ;  but 
that  question  does  not  arise,  because  the  deed  was  delivered  to  the 
broker,  as  agent  of  the  purchaser,  for  the  purpose  of  a  memorial  of  it 
being  registered.  As  between  the  vendor  and  purchaser,  the  deed 
was  intended  to  be  complete  on  the  day  of  its  execution,  because  it 
was  taken  by  the  broker  of  the  vendor,  as  the  broker  of  both  parties, 
to  the  office  of  the  secretary  of  the  company,  fcHr  the  purpose  of  its 
being  registered* 

CoLERiDOB,  J.  I  am  of  the  same  opinion,  though  I  come  to  that 
conclusion  with  reluctance;  because,  whatever  good  grounds  the 
company  may  have  for  refusing  to  register  the  deed,  this  objection  is 
purely  vexatious  and  technical,  and  will  not  avail  them  hereafter  if  a 
fresh  transfer  deed  of  these  shares  is  executed,  and  tendered  for  regis- 
tration. The  clauses  of  stat  8  &  9  Vict  &  16,  were  framed  for  the 
benefit  and  security  of  the  company,  and  that  is  attained  by  preventing 
the  existing  shareholders  from  transferring  their  shares  to  incompetent 
persons.  The  14th  section  enacts,  that  shareholders  may  transfer 
their  shares  ^subject  to  the  regulktions  herein  contained:"  one  of 
which,  mentioned  in  sect.  16,  is,  that  <*  no  shareholder  shall  be  entitied 
to  transfer  any  share  after  any  call  shall  have  been  made  in  respect 
thereof;"  which  is  in  effect  saying,  that  during  the  time  that  the  calls 
remain  unpaid  the  right  to  transfer  the  shares  is  taken  away,  and 
therefore  a  deed  of  transfer  of  them  is  null  and  void.  That  it  has 
that  meaning  may  be  further  collected  from  the  difference  between 
the  latter  part  of  the  15th  taken  together  with  the  16th  section  and 
the  18th  section.  The  18th  section,  which  provides  for  the  devolution 
of  shares  in  cases  of  intestacy,  bankruptcy,  insolvency,  and  marriage, 
assumes  the  interest  to  have  passed,  but  still  it  gives  no  benefit  to  the 
party  claiming  by  virtue  of  such  transmission,  until  the  transmission 
has  been  authenticated  as  therein  required.  That  is  very  different 
from  the  language  of  sect.  16,  which  being  read  into  the  14th  section, 
takes  away  the  right  of  the  shareholder  to  transfer  his  shares  at  all, 
by  deed,  until  he  shall  have  paid  the  calls  in  respect  thereof.  There- 
fore, as  between  the  parties,  the  transaction  was  complete  on  the  13th 
March ;  but  as  between  the  company  and  the  purchaser,  it  was  nuH 
and  void  in  effect 

WioHTMAN,  J.  I  cannot  come  to  any  other  conclusion,  consist- 
ently witii  the  words  of  the  statute,  which  are  very  stringent    By 
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sect  16,  until  the  transfer  has  been  so  delivered  to  the  secretary  as 
aforesaid,  the  vendor  of  the  share  shall  continue  liable  to  the  com« 
pany  for  any  calls  that  may  be  made  upon  such  share.  The  14th  and 
16th  Sections  treat  the  transaction  as  complete,  and  requiring  nothing 
more  to  be  done  but  the  registration  of  the  deed.  But  by  sect.  16 
<'  no  shaveholder  shall  be  entitled  to  transfer  any  share,  after  any  call 
shall  have  been  made  in  respect  thereof,  until  he  shall  have  paid  such 
call.''  The  effect  of  that  section  is  to  disqualify  the  shareholder  from 
making  an  effectual  transfer  while  any  calls  due  remsdn  unpaid ;  and 
probably  it  was  the  intention  of  the  legislature  that  he  should  labor 
under  that  disability;  but  that  would  be  obviated  by  deferring  to 
execute  the  deed  of  transfer  until  ihe  calls  were  paid. 

Rule  dischargecL 


Driscoll  v.  Whalley.^ 

Januazy  29,  185S. 

Judgment  as  in  the  Case  of  Nonsuit — Jffidavit 

An  affldavit  sworn  on  the  16th  January,  in  nipport  of  a  rale  for  jadgment  as  in  case  of  non- 
suit, stated  that  notice  of  trial  was  given  for  the  sitting  after  Michaelmas  Term  preceding, 
and  diat  the  plaintiff  did  not  proceed  to  trial  in  pursuance  of  his  said  notice : — 

M^,  sufficient 

Edgar  v.  Hallidaj,  (1  Lownd.  M.  &  P.  367)  ovenmled. 

A  RULE  had  been  obtained  for  judgment  as  in  case  of  a  nonsuit. 
The  affidavit  in  support  of  the  rule,  which  was  sworn  on  the  16th 
January,  stated  that  notice  of  trial  was  given  for  the  sitting  after  the 
precedins;  Mich.  Term,  and  that  the  plaintiff  ^  did  not  proceed  to  the 
trial  of  this  cause  in  pursuance  of  his  said  notice." 

Maxwell  showed  cause.  The  affidavit  is  not  sufficient :  the  state- 
ment in  it,  that  the  plaintiff  '<  did  not  proceed  to  trial  in  pursuance  of 
his  notice,"  is  a  negative  pregnant  The  Court  of  Common  Pleas 
held  it  insufficient  in  Edgar  v.  Hallidapf  1  Lownd.  M.  &  P.  367. 

[Lord  Campbell,  C.  J.  The  Lord  Chief  Justice  says,  "  When  a 
party  comes  to  the  court  at  a  distant  time,  when  the  interval  between 
the  alleged  default  and  the  application  for  judgment  as  in  case  of  a 
nonsuit  is  so  great  that  the  plaintiff  had  ample  opportunity  of  going 
to  trial,  I  think  that  the  defendant  ought  clearly  to  negative  the  plain- 
tiff^s  having  done  so."  I  do  not  find  that  in  that  case  the  Court  of 
Common  I^eas  drew  any  line  as  to  the*  length  of  the  interval  of  time 
when  something  moie  must  be  added  in  the  affidavit] 

The  affidavit  does  not  follow  the  words  of  sect  1  of  stat  14  Geo. 

1 16  Jnr.  160. 
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2y  c.  17,  which  empowers  the  courts  to  give  judgment  as  in  case  of 
nonsuit  when  the  plainti£f  neglects  to  bring  the  issue  on  to  be  tried, 
^  according  to  the  course  and  practice  of  the  said  courts  respectively." 

[LoBD  Campbell,  C.  J.  The  affidavit  ought  to  give  reasonable 
satisfaction  to  the  mind  of  the  court  that  the  plaintiff  did  not  proceed 
to  trial  according  to  the  correct  practice  of  the  court ;  but  it  need  not 
do  more.] 

The  affidavit  should  be  so  clear  and  distinct  that  perjury  may  be 
assigned  upon  it  In  Duck  v.  Bartonj  1  Lownd.  M.  &  P.  201 ;  14 
Jur«  153,  an  affidavit  to  deprive  the  plaintiff  of  costs  under  sect  129 
of  stat  9  &  10  Vict  c.  95,  which  stated  that  the  plaintiif  dwelt  within 
twenty  miles  from  the  defendant,  was  held  insufficient  as  not  showing 
distinctly  that  the  defendant  dwelt  within  twenty  miles  from  the 
dweUing-place  of  the  plaintiff. 

[Lord  Campbell,  C.  J.  In  that  case  there  was  nothing  in  the  affi* 
davit  to  show  within  what  distance  the  parties  dwelt] 

Phipson^  contra,  was  not  heard. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  affidavit  is  suffi- 
cient to  call  upon  the  plaintiff  to  convince  the  court  that  he  has  gone 
to  trial 

Patteson,  Coleridoe,  and  Wightman,  JJ.,  concurred. 

The  rule  was  discharged^  upon  the  plaintiff  giving  a  peremptory  tm- 
dertaking  to  try  at  the  first  sittings  in  next  Easter  Term. 


Regina  v.  William  Hammond.^ 

Jannarf  26,  1852. 

Election  of  Councillor — 5  ^  6  WilL  4,  c.  76,  s.  82 — Meaning  of 
"  Place  of  Abode  "  of  Candidate  in  Voting  Paper. 

At  the  time  of  an  election  of  town  coimcillon  for  the  borouffh  of  T.,  W.  H^  a  candidate,  re- 
sided with  his  family  in  High-street,  and  carried  on  the  Dosiness  of  a  miller  in  Chiuch- 
road,  haring  a  mill  there.  His  place  of  residence  and  place  of  business  were  both  in  tiie 
parish  of  G.,  and  within  the  limits  of  the  borough.  A  certain  number  of  the  voting  papers, 
necessary  for  his  due  election,  described  him  as  "  W.  H.,  of  Church-road,  O.,  miller."  He 
was  as  well  known  by  his  place  of  business  as  by  his  place  of  residence.  In  qvo  warranto 
i^ainst  W.  H.,  upon  an  issue  whether  the  voting  papers  in  question  contained  the  place  of 
abode  of  defendant :  — 

Beld,  that  sec.  32,  of  stat  5  &  6  Will.  4,  c.  76,  which  required  the  voting  papers  to  state  the 
"  place  of  abode ''  of  the  candidate,  meant "  the  place  of  residence.** 

Information  in  the  nature  of  qtu)  warranto  against  William  Ham* 
mond,  for  claiming  to  use  and  exercise  the  office  of  a  councillor  of  the 

1 16  Jur.  194. 
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borough  of  Great  Yarmouth.  The  plea  stated  that  the  borough  of 
Great  Yarmouth  was  divided  into  six  wards,  under  the  provisions  of 
Stat  5  &  6  Will.  4,  c.  76,  and  that  one  of  the  said  wards  was  called 
and  known  as  the  "  Gorleston  and  Southtown  or  St  Andrew's 
Ward ; "  and  that,  at  an  election  of  two  councillors  for  the  said  ward 
on  the  1st  November,  1850,  the  burgesses  of  the  said  ward  entitled  to 
vote  did  elect  and  choose  the  defendant  to  be  a  councillor  of  the  said 
borough,  &C.  Replication,  first,  that  the  said  burgesses  in  the  said 
plea  in  that  behalf  mentioned,  entitled  to  vote  as  therein  in  that  be* 
half  mentioned,  did  not,  according  to  the  provisions  of  the  said  act, 
elect  or  choose  the  defendant  to  be  a  coundUor  of  the  said  borough  in 
manner  and  form,  &c.  Conclusion  to  the  country.  Secondly,  that 
the  several  burgesses  of  the  said  Gtorleston  and  Southtown  or  St 
Andrew's  Ward,  in  the  said  plea  in  that  behalf  mentioned,  entitled 
to  vote  as  therein  in  that  behalf  mentioned,  who,  to  a  certain  numberi 
to  wit,  to  the  number  of  170,  on  the  occasion  on  which  the  defendant 
is  supposed  to  have  been  elected,  as  in  the  said  plea  mentioned,  voted 
for  the  defendant  to  be  a  councillor  of  the  said  borough,  and  by  whom 
it  is  in  and  by  the  said  plea  supposed  that  the  defendant  was  elected 
and  chosen  to  be  a  councillor  of  the  said  borough,  so  voted  for  the 
defendant  to  be  a  councillor  of  the  said  borough  by  on  that  occasion 
delivering,  and  for  the  purpose  of  so  voting  on  that  occasion  delivered, 
voting  papers  in  that  behalf  to  H.  R,  W.  M.  B.,  and  J.  B.,  being,  and 
who  respectively  were,  such  aldermen  as  in  the  said  plea  appointed  as 
therein  mentioned,  and  such  assessor  and  deputy  assessor  as  therein 
mentioned :  that  the  said  voting  papers,  which,  on  the  occasion  last 
aforesaid,  were  delivered  as  aforesaid  for  the  purpose  of  on  that 
occasion  voting  for  the  defendant  to  be  a  councillor  of  the  .said 
borough,  did  not,  nor  did  any  of  them,  contain  the  place  of  abode  of 
the  defendant,  being  the  person  for  whom  the  last^mentioned  bur* 
gesses  voted  as  aforesaid  to  be  a  councillor  of  the  said  borough : 
that  the  said  voting  papers  in  this  plea  mentioned  contained  errone« 
ous,  false,  and  untrue  statements  of  the  place  of  abode  of  the  defend- 
ant, and  stated  as  the  place  of  his  abode  what  was  not  in  fact,  the 
!>lace  of  his  abode,  in  this,  to  wit,  that  the  place  of  abode  of  the  de- 
endant  was  and  is  in  and  by  the  last-mentioned  voting  papers  stated 
to  be  Church-road,  Gorleston ;  whereas,  in  truth  and  in  fact,  the  place 
of  abode  of  the  defendant  before  and  at  the  time  when  the  said  bur- 
gesses in  the  said  plea  in  that  behalf  mentioned  did  assemble  as  in 
the  said  plea  mentioned,  and  before  and  at  the  time  of  the  delivery  of 
the  said  voting  papers  to  the  said  persons  as  aforesaid,  and  also  at 
the  time  of  the  de^ndant  being,  as  in  and  by  the  said  plea  is  sup- 
posed, elected  as  aforesaid,  was  at  High-street,  in  the  said  borough  of 
Great  Yarmouth,  in  the  said  county  of  Norfolk,  and  not  at  Church- 
road,  Gorleston,  as  aforesaid,  or  elsewhere  than  at  High-street  afore- 
said; that  Church-road,  Gorleston,  and  High-street  were  situated  in 
the  ward  called  the  Gorleston  and  Southtown  or  St  Andrew's  Ward: 
that  Church-road,  Gorleston,  aforesaid,  was,  at  the  time  of  the  delivery 
of  the  said  voting  papers  and  of  the  said  last-mentioned  election,  and 
still  is,  distant  divers,  to  wit,  186  yards  from  High-street  aforesaid,  and 
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that  Chnrch-road,  Gorleston,  aforeeaid,  was  not  then,  nor  is  now,  the 
same  place  with  or  as  High-street  aforesaid,  but  then  was  and  still  is 
another  and  different  place.  Verification.  Eejoinder  to  the  second 
replication,  that  the  said  voting  papers  in  the  said  replication  men- 
tioned  did,  and  every  of  them  did,  contain  the  place  of  abode  of  the 
defendant,  and  did,  and  every  of  them  did,  state  as  the  place  of  abode 
of  the  defendant  what  was,  in  fact,  at  the  time  of  the  delivery  of  the 
said  voting  papers  and  of  the  defendant  being  elected  as  in  the  said 
replication  mentioned,  the  place  of  his  abode.  Conclusion  to  the 
eonntry.     Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Summer  Assizes  for  Nor* 
folk,  in  1861,  the  defendant  having  put  in  the  return  of  the  aldermen 
and  assessors  that  the  defendant  was  duly  elected  a  councillor  of  the 
borough,  and  the  declaration  by  the  mayor  to  the  same  effect,  it  was 
contended  for  the  prosecution  that  the  burden  of  proof  upon  the 
second  issue  was  upon  the  defendant,  and  that  he  ought  to  produce 
ihe  voting  papers.  The  Lord  Chief  Baron  held  that  the  defendant 
had  proved  sufficient  by  showing  the  return.  The  counsel  for  the  pro- 
secution then  put  in  the  voting  papers  mentioned  in  the  replication, 
which  described  the  defendant  as  of  Church-road,  Grorleston,  miller; 
and  it  was  proved  that  the  house  in  which  the  defendant  resided  with 
his  family  was  in  High-street,  Gorleston,  and  that  there  was  no  sleep* 
ing-room  in  the  mill.  The  Lord  Chief  Baron  directed  the  jury,  that 
if  they  believed  that  the  mill  in  Church-road  was  the  place  where  the 
defendant  carried  on  his  principal  business,  it  might  be  described  as 
his  place  of  abode  within  sect  32,  of  stat  5  &  6  Will  4,  c.  76.  The 
jury  found  that  the  defendant  was  as  well  known  by  that  description 
as  by  his  place  of  residence,  and  a  verdict  was  accordingly  en- 
tered for  the  defendant  In  the  following  Michaelmas  Term,  Nov- 
ember 4, 

Worlledge  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of 
misdirection,  citing  Regina  v.  DeifffUan^  1  Dav.  Sc  M.  68§,  on  stat 
7WilL4andl  Victc.  78,  s.  14;  ^ndMenv.  GreensUl,  AC.  3.100; 
11  Jur.  476,  on  stat  6  &  7  Vict  c  18,  s.  17. 

In  this  term,^ 

OMcMey  and  Couch  showed  cause.  Section  82  of  statute  6  &  6 
Will.  4,  c  76,  requires  the  voter  to  deliver  a  voting  paper,  containing 
the  names  of  the  persons  for  whom  he  votes,  "  with  their  respective 
places  of  abode  cuid  descriptions."  The  words  *'  place  of  abode"  may 
mean  place  of  business,  as  in  the  Reg.  Gen.,  M.  T.,  16  Car.  2,  which 
required  that  an  affidavit  to  hold  to  bail  should  state  ^*  the  true  place 
of  abode."  Baslqpe  v.  ITumiey  1  Mau.  &  S.  103 ;  Alexander  v.  Mltony 
2  Cr.  &  J.  424.  A  notice  of  action  to  justices  under  stat  24  Greo.  2, 
c  44,  B.  1,  which  requires  the  place  of  abode  of  the  attorney  intending 
to  sue  out  process  to  be  stated,  is  sufficient  if  it  states  tiie  place  of 

1  January  IS,  before  Lobi>  Campbell,  C.  J.,  Patteson  and  Coleridge,  JJ. 
WiGHTUAK,  J.,  went  to  cbambers  soon  after  the  commencement  of  the  alignment. 
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biuuiiesB  of  the  attorney;  Roberts  y.  WUliams^  2  CM.  &  R.  561 ;  5 
Tyr.  583 ;  and  Lord  Abinger  there  states,  2  C.  M.  &  R.  563,  that  the 
practice  under  the  act  for  Uniformity  of  Process,  2  &  3  Will.  4,  c.  89, 
8. 14,  where  the  same  expnession  is  used,  had  been  to  state  the  place 
of  business.  [They  also  cited  Jbhmon  v.  Lord^  Moo.  &  M.  444,  upon 
the  7  &  8  Geo.  4,  c  53,  s.  114.]  Eegina  v.  DeighUm,  5  Q.  B.  896 ;  1 
Dav.  ic  M.  682 ;  8  Jur.  686,  does  not  give  any  meaning  to  the  words 
<(  place  of  abode."  The  only  object  of  section  32  of  stat  5  &  6 
Will.  4,  c  76,  is,  that  the  burgesses  should  designate  the  persons  for 
whom  they  vote,  for  the  purpose  of  identifying  them,  not  for  the  pur- 
pose of  showing  their  qualification,  and  that  object  is  attained  at 
least  as  certainly  by  statmg  the  place  of  business  as  by  stating  the 
place  of  residence.  The  duty  of  the  mayor  and  assessors  under  sec- 
tion 35  is  to  count  the  voting  papers ;  they  cannot  inquire  into  the 
qualification  of  the  persons  voted  for.  [They  referred  to  sections  25 
and  28.]  In  sect  17  of  stat  6  &  7  Vict  c.  18,  the  act  for  the 
re^tration  of  voters  for  members  of  parliament,  which  requires  notice 
of  objection  to  be  given  to,  or  left  at  the  place  of  abode  of,  the  voter, 
there  is  a  reason  for  requiring  the  residence  to  be  stated,  as  was  de- 
cided in  AlLsn  V.  GreensiU,  4  C.  B.  100 ;  11  Jur.  476.  By  sect  9 
of  stat  5  &  6  Will  4,  c.  76,  a  person  resident  within  seven  miles 
from  the  b(»ough  on  the  last  day  of  August  may  be  a  burgess,  and 
so  qualified  to  be  elected  councillor ;  whereas  by  a  proviso  in  sect 
79  of  stat  6  &  7  Vict  c.  18,  the  voters  for  members  of  parliament 
for  cities  and  boroughs  must  be  resident  within  seven  miles  at  the 
time  of  polling ;  and  in  counties  persons  may  vote  where  they  are 
resident,  if  the  property  in  respect  of  which  they  are  qualified  is  in  a 
different  district 

[Coleridge,  J.  You  must  construe  ^  place  of  abode"  to  mean 
either  place  of  business  or  residence,  so  that  the  voter  may  state 
either.] 

A  person  abides  both  where  he  sleeps  and  where  he  is  conversant 
during  the  day.  Shields  v.  OiUAberstan^  Barnes,  162,  upon  the  Statute 
of  Additions,  cited  in  Com.  Dig.,  ^  Abatement,"  F.  25.  [They  refer- 
red to  section  10  of  stat  8  &  9  Vict  c  16,  which  directs  that  in 
the<«  Shardiolders'  Address  Book"  the  ^<  places  of  business"  of  the 
shareholders  of  the  company  being  corpomtions,  and  of  the  other 
shareholders  the  ^<  places  of  abode,"  shall  be  entered.^] 

WorlledgCj  contra.  The  court  will  determine  the  meaning  of  the 
words  <^  place  of  abode"  in  sect  32  of  stat  5  &  6  WilL  4,  c.  76,  by 
looking  to  the  statute.     Sect  32  makes  a  distinction  between  what 

1  On  showing  cause  against  the  role  for  a  quo  warranto  in  Hilaiy  Term,  January  29^ 
1651,  if  the  puce  of  amxle  meant  readence,  it  was  further  contended  that,  Gorleston 
beinff  the  place  of  residence  of  the  defendanti  the  insertion  of  **  Church-road,"  instead 
of  "•  High-street,"  was  an  inaccuracy  which  was  cured  by  the  enactment  at  the  end  of 
sect  142  of  stat  5  &  6  WilL  4,  c  76. 

But  the  court,  (Lord  Campbell,  C.  J^  Patteson,  Coleridge,  and  WiQHTBiAZCr 
JJ.,)  considered  that  it  was  a  false  description,  not  an  inaccurate  description,  and 
thei^re  sect  142  of  stat  5  &  6  WilL  4,  c.  76,  did  not  apply. 

See  Kegina  y.  Coward,  15  Jar.  726 ;  b.  O.  5  £ng.  Bep.  801. 
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is  to  appear  in  tiie  voting  paper  with  reference  to  the  candidate, 
and  what  is  to  appear  with  reference  to  the  voter :  it  requires  ^  tiie 
place  of  abode"  of  the  candidate  to  be  stated,  and  the  sitaation  of  the 
property  for  which  the  voter  is  qualified  to  vote.  By  section  9,  three 
things  mast  concur  to  entitle  a  person  to  be  on  the  burgess  list,  and 
8o  qualified  to  be  a  counciUor ;  and  one  of  these  thine^s  is  residence 
within  seven  miles  of  the  borough.  [He  also  referred  to  section  17, 
and  the  forms  of  notice  of  claim  and  notice  of  objection  in  the  sche- 
dule, (Nos.  2  and  3.)  In  sections  121, 127,  and  131,  the  words  "  place 
of  abode  "  mean  residence.  In  Regina  v.  Deiffktan^  1  Dav.  &  M.  682 ; 
5  Q.  B.  896 ;  8  Jur.  686,  it  distinctly  appeared  that  the  place  of  busi- 
ness of  the  candidate  was  stated  in  the  voting  paper ;  and  if  the  conri 
had  thought  that  sufficient,  they  might  have  given  judgment  for  the 
defendant  upon  the  whole  record.  In  Lucketi  v.  ShotaleSj  2  C.  B.  187 ; 
10  Jur.  99 ;  and  Allen  v.  Greensilly  4  C.  B.  100 ;  11  Jur.  476,  the  place 
of  abode  and  the  residence  of  the  voter  were  treated  as  synonymous. 
In  the  clause  (sect  101)  of  stat  6  &  7  Vict  c.  18,  as  to  the  service  of 
notices  on  overseers,  their  place  of  abode,  or  office,  or  other  place  for 
transacting  parochial  business,  are  mentioned  separately. 

Cw.  adv.  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
In  this  case  we  are  required  to  put  a  construction  on  the  words 
«« places  of  abode"  in  the  32d  section  of  stat  5  &  6  Will.  4,  c.  76, 
which  enacts,  that  *'  every  burgess,  entitled  to  vote  in  the  election  of 
councillors,  may  vote  for  any  number  of  persons  not  exceeding  the 
number  of  councillors  then  to  be  chosen,  by  delivering  to  the  mayor 
and  assessors  a  voting  paper  containing  the  Christian  names  and 
surnames  of  the  persons  for  whom  he  votes,  with  their  respective 
places  of  abode  and  descriptions."  At  the  time  of  the  election  in  ques- 
tion, of  town  councillors  for  the  borough  of  Great  Yarmouth,  the 
defendant  resided  with  his  family  in  High  street,  and  he  canied  on 
the  business  of  a  miller  in  Church-road,  having  a  mill  there.  His 
place  of  residence  and  place  of  business  are  both  in  the  parish  of 
Gorleston,  and  within  the  limits  of  the  borough  of  Great  Yarmouth. 
A  certain  number  of  the  voting  papers  for  him  described  him  as 
«  William  Hammond,  of  Church-road,  Gorleston,  miller."  If  his  place 
of  abode  is  properly  stated  in  these  voting  papers,  according  to  the 
act  of  parliament,  he  was  duly  elected  a  councillor ;  but  otherwise  he 
was  not,  and  the  verdict  in  his  favor  must  be  set  aside. 

After  an  attentive  consideration  of  the  act  of  parliament,  we  are  of 
opinion  that  by  place  of  abode  it  means  the  place  of  residence  of  the 
candidate. 

Such  is  the  usual  meaning  of  this  expression.  In  Johnson's  Dio^ 
tionary  '^  abode  "  is  defined  to  be  ^^  habitation,  dwelling,  place  of  resi- 
dence," and  ^< residence"  is  defined  to  be  '<  place  of  abode,  dwelling." 
A  man's  residence,  where  he  lives  with  his  family  and  sleeps  at  nighty 
is  alw^iys  his  place  of  abode  in  the  full  sense  of  that  expression ;  and 
if  this  be  stated  to  be  his  place  of  abode,  no  doubt  nor  difficulty  can 
occur.     In  some  instances  he  may  be  quite  as  well  known  if  described 
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of  the  place  where  he  carries  on  his  business ;  but  this  is  never  his 
place  of  abode  in  the  ordinary  sense  of  the  expression,  and  he  may 
have  a  place  of  business  to  which  he  goes  v^  rarely,  and  which  may 
be  known  to  few  as  belonging  to  him. 

It  was  nrged  that  the  o^ect  of  this  enactment  was  to  designate  the 
individual  for  whom  the  vote  is  given,  by  requiring  the  voting  paper, 
along  with  his  name  and  surname  and  description,  to  contain  bis 
place  of  abode ;  but  surely  this  does  not  show  that  his  place  of  busi- 
ness may  be  stated,  instead  of  his  place  of  residence ;  for,  the  place 
of  residence  being  mentioned,  no  doubt  can  exist  as  to  the  individual 
for  whom  the  vote  is  intended  to  be  given.  The  defendant's  counsel 
did  not  venture  to  contend  that  a  statement  of  the  place  of  residence 
would  not  be  sufficient.  They  must,  therefore,  say  that  a  choice  is 
given  to  state,  in  the  voting  paper,  either  the  residence  of  the  candi- 
date, or  his  place  of  business ;  and  if  he  has  several  places  of  busi- 
ness, any  one  of  them  which  the  different  voters  think  fit  to  select. 
But  this  latitude  might  lead  to  confusion  and  errors  in  summing  up 
the  votes,  and  the  object  of  the  legislature,  as  contended  for  on  the 
part  of  the  defendant,  will  be  more  effectually  gained  by  considering 
that  the  language  employed  is  used  in  its  orcUnary  sense. 

Wherever  the  expression  ^  place  of  abode ''  occurs  in  this  act  of 
parliament,  it  will  be  satisfied  by  the  meaning  of  ^<  place  of  resi- 
dence;" and  in  some  places  where  it  occurs,  as  in  sects.  121  and  127, 
and  in  schedule  (D.  2),  referred  to  by  sect  17,  it  will  admit  of  no 
other  meaning.  We  are  bound  to  suppose  that  it  is  used  in  the  same 
sense  throughout  the  whole  statute. 

Reg.  V.  Deighlon,  6  Q.  B.  896;  1  Dav.  &  M.  682 ;  8  Jur.  686,  was 
relied  upon  by  the  counsel  for  the  relator  as  an  express  decision  upon 
the  meaning  of  the  expression  ^^  place  of  abode"  in  this  section  of  the 
act  of  parliament ;  but  there  the  rejoinder  admitted  that  the  defend- 
ant's |7/a(;6  q/*  o^oe^e  bad  not  been  truly  stated  in  the  voting  papers, 
and  merely  averred  that  he  was  so  described  in  the  voting  papers 
without  any  fraud,  and  that  the  description  so  given  of  him  was  as 
well  known  as  if  his  place  of  abode  had  been  mentioned.  The  judg- 
ment of  the  court  against  him  proceeded  upon  the  ground  that  his 
place  of  abode  had  not  been  mentioned  in  the  voting  papers,  and  the 
court  did  not  there  decide  that  his  place  of  business  could  not  be  con- 
sidered his  place  of  abode. 

On  the  part  of  the  defendant  reliance  was  placed  on  Roberts  v.  Wil" 
liams  and  another^  2  C.  M.  &  R.  561 ;  5  Tyr.  583.  That  case  turned 
on  the  stat  24  Geo.  2,  c.  44,  which  requires  notice  of  action  to  be  in- 
dorsed with  the  name  of  the  attorney  intending  to  sue  out  process, 
^'  together  with  his  place  of  abode."  The  court  held,  that  an  indorse- 
ment stating  the  attorney's  p/oce  of  business  was  sufficient  within 
that  act :  principally,  it  appears,  because  the  information  intended  to 
be  furnished  under  that  act  was,  the  place  where  the  attorney,  as 
such,  and  acting  in  such  character,  was  to  be  found ;  and  the  deci- 
sion is  manifestiy  inapplicable  to  the  case  of  the  abode  of  an  individual, 
merely  as  such,  independent  of  any  profession  or  business. 

The  defendant's  counsel  likewise  referred  to  the  cases  in  which  it 
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has  been  held,  that  an  affidavit  describing  the  deponent  of  his  place 
of  business  is  enough,  where  by  rale  of  court  he  should  be  described 
as  of  his  place  of  abode.  These  cases  only  prove  that  for  some  pur- 
poses the  place  of  residence  may  be  the  place  of  abode,  and,  they  are 
of  little  use  to  show  the  meaning  to  be  given  to  the  words  in  the 
Municipal  Corporation  Act 

There  is,  however,  a  statute  in  pari  materia^  the  Registration  of 
Voters  Act,  6  &  7  Vict,  c  18,  and  in  construing  this  act  the  learned 
judges  of  the  Court  of  Common  Pleas  seem  to  have  been  of  opinion, 
that  where  it  uses  the  words  '<  place  of  abode"  it  means  p^e  ofre^ 
tidence.  Luckett  v.  Snowies^  2  C.  B.  187 ;  AUen-Y,  Cfreensillj  4  C.  B. 
100 ;  11  Jur.  476. 

We  have  been  much  pressed  by  the  fact,  in  the  present  case,  that 
the  defendant  was  as  well  known  by  his  place  of  business  as  by  his 
place  of  residence ;  but  if  we  were  to  hold  that  the  place  of  business 
IS  sufficient,  we  must  lay  down  a  general  rule  upon  the  subject,  which, 
if  unqualified,  would  in  many  instances  defeat  the  object  of  the  legis- 
lature ;  and  if  qualified  with  the  condition  that  the  candidate  is  as 
well  known  by  his  place  of  business  as  by  his  place  of  residence, 
might  lead  to  great  uncertainty  and  much  litigation. 

We  think  it  the  safer  and  better  course  to  conclude  that  the  legis- 
lature used  the  words  in  their  plain  and  ordinary  sense,  and  required 
that  the  voting  paper  shall  contain  the  candidate's  place  of  residenoei 
by  which  in  au  cases  he  may  easily  be  identified. 

For  these  n^asons  we  think  that  tiie  verdict  for  the  defendant  must 
be  set  aside,  and  the  rule  for  a  new  trial  made  absolute. 

Rule  absolute. 


COTOfTT  COURT  APPEAL. 

Hawcropt  i;.  The  Great  Northern  Railway  Company.^ 

Pebmaiy  11,  1852. 

Railway  Company  —  Excursion  Tickets  —  Special  Contract. 

JBxcunion  tickets  were  issued  by  the  G.  K.  Railway  Company,  at  B^  to  oonre^  passengers 
to  L.  and  l>ack,  by  any  train  advertised  for  that  purpose,  within  tiie  following  fourteen 
da^s.  B.  was  not  on  the  line  of  the  G.  N.  Railway  Company,  bnt  on  that  of  the  S.  Y. 
B<ulway  Company,  whidi  joined  the  other  line  at  D.  Two  trains  a  day  (morning  and 
evening]  were  then  advertised  for  &e  conveyance  back  from  L.,  in  pursuance  of  the  notice 
on  the  ticket,  but  B.  was  not  mentioned  in  the  advertisement  as  one  of  the  stations  at  which 
either  of  those  trains  would  stop,  edthough  D.  was  so  mentioned.  H.,  who  had  taken  one 
of  the  tickets  at  B.,  and  had  been  conveyed  to  L.,  returned  within  the  fourteen  days  by  one 
of  the  evening  trains,  and  on  arriving  at  D.  the  next  momine  found  that  there  was  no  tram 
for  B.  on  that  day.  He  posted  to  B.,  and  sued  the  company  tot  the  expense  of  so  doing : — 

Hdi^  that  he  was  entitled  to  recover. 

SemUe^  a  railway  company  are  not  excused  from  carrying  passengers  according  to  their  eon* 
tiBCt,  upon  the  ground  that  there  is  no  room  for  them  in  the  train :  but,  in  order  to  avail 
themisefves  of  this  answer,  they  should  make  their  contract  conditional  upon  there  being  room. 

H6  Jur.  196.    Coram  Pattbson,  and  WiohtmaiT}  JJ. 
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Appeal  fiom  the  Comity  Court  of  Yorkshire,  holden  at  Bamsley. 
The  action  was  brought  to  recover  damages  for  the  alleged  neglect 
and  refusal  of  the  defendants  to  convey  the  plaintiff  from  London  to 
Bamsley.  It  appeared  from  the  case  that  the  following  facts  were 
TOOved  or  admitted  on  the  Irial:  —  During  the  period  of  the  Great 
jSxhibition  in  Hyde-park  the  defendants  were  in  the  habit  of  issuing 
tickets  for  the  conveyance  of  passengers  by  the  Great  Northern  Bail- 
way,  from  various  places  on  the  line  of  such  railway,  to  London  and 
back,  at  a  low  pnce,  by  certain  tickets,  called  "  excursion  tickets.** 
On  the  2nd  Aumst,  1851,  the  plaintiff,  who  is  a  confectioner  residing 
at  Bamsley  in  Yorkshire,  purchased  one  of  these  tickets  at  the  Barns- 
ley  station,  for  which  he  paid  5^.  and  which  was  in  the  following 
form:  — 

"Great  Exhibition. 

"  Bamsley  to  King's  Cross  and  bacL 

^  Third  Class.'' 

And  upon  the  back  of  such  ticket  was  the  following  notice  :«-▼ 

^^  Excursion  Ticket. 

^  To  return  by  the  trains  advertised  for  that  purpose  on  any  day  not 
beyond  fourteen  days  after  date  hereo£" 

The  defendants  advertised  certain  trains,  called  "  Exhibition  trains,*' 
as  those  which  would  leave  the  King's  Cross  station  during  the  montii 
of  August,  for  the  conveyance  from  London  of  persons  holding  excur* 
sion  tickets.  The  hours  at  which  the  trains  would  arrive  at  various 
places  on  the  line  of  railwav  were  mentioned  in  the  advertisements, 
bamsley  was  not  among  such  places,  but  the  times  when  they  would 
arrive  at  Doncaster  were  mentioned,  and  a  passenger  travelling  by  the 
defendants'  railway  from  London  to  Bamsley  would  proceed  to  Don- 
caster,  and  be  conveved  from  thence  to  Bamsley  by  a  train  of  the 
South  Yorkshire  Bailway  Company,  the  Barnsley  station  being  situ- 
ate on  the  South  Yorkshire  Railway,  and  not  upon  the  line  of  the 
Great  Northern,  the  South  Yorkshire  joining  the  Great  Northern  at 
Doncaster :  but  it  was  agreed  and  admitted  on  the  trial,  that  for  the 
purposes  of  this  action  the  ticket  should  be  deemed  and  taken  to  have 
been  issued  by  the  authority,  and  as  the  ticket,  of  the  defendants. 
The  plaintiff,  on  Saturday,  the  9th  August,  still  being  the  holder  of 
the  ticket,  presented  himself  at  the  King's  Cross  station,  at  London, 
shortly  before  6  o'clock,  in  time  for  the  train  at  6.45  a.  m.,  for  the  pur- 
pose of  returning  to  Barnsley  by  the  train  which  was  advertised  to 
start  at  that  hour,  and  which  tadn  was  admitted  to  be  one  of  the 
trains  referred  to  in  the  ticket  This  train  left  the  King's  Cross  sta- 
tion for  the  places  mentioned  in  the  advertisements,  but  in  conse- 
quence of  the  great  pressure  of  persons  wishing  to  be  passengers  by 
it,  the  plaintiff  was  unable,  although  he  used  every  effort  to  do  so,  to 
obtain  a  seat  The  plaintiff  then  applied  to  and  requested  the  sta- 
tion-master, who  was  admitted  t6  be  the  servant  and  agent  of  the  de^ 
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fendants,  to  forward  him  to  Bamaley  by  a  traia  which  was  leaving 
shortly  after,  bnt  he  refused  to  do  so,  and  tcid  the  plaintiff  that  he 
must  wait  for  another  train.  The  plaintiff  proceeded  on  the  same 
day  by  the  advertised  excursion  train,  which  left  the  King's  Cross 
station  at  9.15  p.m.,  having  been  kept  waiting  there  from  before  6  A.Bf. 
This  train  proceeded  to  Doncaster,  where  it  arrived  on  Sunday  morn- 
ing. No  trains  were  run  upon  Sunday  by  the  Soutii  Yoikshire  Com- 
Siny,  and  the  plaintiff,  therefore,  hired  a  carnage  to  convey  him  to 
arnsley.  The  learned  judge  decided  that  there  was  a  spec^  con* 
tract  between  the  plaintiff  and  the  defendants,  and  he  ruled  that  the 
latter  were  bound  to  carry  back  the  plaintiff  from  London  to  Barns- 
ley  by  the  train  advertised  to  leave  London  at  6.45  a.  m .,  or  by  some 
other  train  within  a  reasonable  time  after  that  hour,  and  that  it  was 
not  a  sufficient  compliance  with  their  contract  to  bring  him  from  Lon- 
don by  the  train  at  9.15  p.  m.  ;  and  further,  that  even  assuming  the  not 
enabling  him  to  leave  London  until  9.15  p.  m.  was  not  a  breach  of 
contract  yet  they  were  guilty  of  a  breach  in  conveying  him  only  as 
far  as*  Doncaster,  and  not  to  Bamsley,  and  that  the  defendants  were 
liable  for  not  performing  thefar  contmct.  The  defendants  had  there- 
upon brought  the  present  appeaL 

jRltjMOfi,  (Wordsworth  with  him,)  for  the  appellants.  This  is  a 
question  of  construction,  and  turns  wholly  upon  the  form  of  the  excur- 
sion ticket  It  is  admitted  that  the  ruling  of  the  judge  of  the  county 
court  would  be  correct  if  the  ticket  is  to  be  read  as  an  absolute  con- 
tract to  carry  passengers  by  any  train  on  any  day,  without  any 
limitation. 

[WioHtMAN,  J.  The  words  "on  any  day"  mean  on  any  of  the  days 
for  which  trains  are  advertised  that  the  plaintiff  pleases.] 

Assuming  that  the  plaintiff  has  the  option  of  choosing  his  day,  has 
he  the  option  of  choosing  any  train  on  that  day? 

[WioHTMAN,  J.  But  you  limit  him  to  go  by  the  trains  advertised 
for  that  purpose.] 

Two  excursion  trains  went  each  day.  The  company  might  take 
him  by  either.  They  were  bound  to  carry  him  back  only  by  the 
trains  advertised ;  there  was  no  train  advertised  for  Bamsley  at  the 
hour  on  which  the  plaintiff  started. 

[WiGHTMAN,  J.  This  was  a  train  advertised  for  the  purpose  of 
conveying  back  excursion-ticket  holders.  They  know  nothing  of  ad- 
vertisements relating  to  trains  on  the  South  Yorkshire  line.  The 
respondent  may  have  learned  the  hours  from  another  advertisement 
than  that  which  contained  the  names  of  the  places.  He  had  no  right 
to  return  by  other  trains  than  those  which  were  advertised,  but  he 
was  not  bound  to  see  how  far  they  went  He  would  conclude  that 
the  appellants  had  taken  care  to  make  all  necessary  arrangements 
with  the  South  Yorkshire  Railway  Company.] 

Bamsley  was  not  mentioned  in  any  of  the  advertisements.  Could 
the  company  be  sued  if  they  had  refused  to  carry  a  passenger  when 
there  was  no  room  for  him  ?  They  yrere  common-cairiers,  and  bound 
to  carry  safely. 
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[Pattesox,  J.  Thev  Bhonld  have  made  it  a  condition  of  their 
ccmtract  that  they  wooid  not  carry  unless  there  was  room.] 

Hardy  J  (with  him  Hall,)  for  the  respondent,  was' not  called  upon. 

Patteson,  J.  The  qnestion  tarns  upon  the  meaning  of  the  con- 
tract contained  in  the  ticket  The  langaage  used  is,  ^  to  return  by 
the  trains  advertised  for  that  purpose ;"  that  means,  to  return  back  to 
Barnsley,  where  the  ticket  was  taken.  The  advertisement  says 
nothing  as  to  the  time  of  arrival  at  Barnsley,  and  being  silent,  the 
plaintiff  might  well  suppose  that  he  would  be  taken  there  in  a  rea- 
sonable time  after  his  arrival  at  Doncaster.  If  any  other  arrangement 
was  entered  into,  and  it  was  shown  to  have  been  brought  to  the 
knowledge  of  the  respondent,  the  result  might  be  different  An  option 
is  given  to  the  party  who  is  to  return,  whether  he  will  go  by  the  morn- 
ing or  evening  train.  But  as  the  company  cotdd  not  take  him  by  the 
morning  train,  they  should  have  made  some  arrangement  to  carry 
him  on  to  Barnsley  by  tiie  evening  one. 

WiGHTMAN,  J.  The  whole  question  is,  what  was  the  contract  be* 
tween  the  parties  ?  The  party  taking  the  ticket  had  no  right  to  re- 
turn except  by  the  tzains  advertised  for  that  purpose,  but  he  had  a 
right  to  insist  upon  going  by  one  of  those ;  and  it  may  be,  that,  by 
going  by  one  of  them,  he  waived  any  ri^ht  to  object  that  he  had  not 
been  carried  bv  a  former  one.  He  certamly  ou§^t  to  have  been  taken 
back  to  Barnsley,  unless  he  was  a  party  to  some  special  arrangement 
to  the  contrary. 

Jiu^^meni  affirmed^  mth  costs. 


Regina  i;.  Peabct.^ 

January  S4,  1852. 

Form  of  Bastardy  Order  when  no  Evidence  is  tendered  by  Defend' 
ant — 8  4*  9  Vict  c.  10,  Sched,  No.  8 —  Corroborating'  Evidence — 
74-8  Vict.  c.  101,  s.  3. 

A  case  fipom  the  Quarter  Sesaonf  set  out  a  iMstardj  order,  under  aeet  1  of  atat  8  &  9  Vict 
c.  10,  which  omitted  the  following  words  in  form  8  of  the  sohednle— **and  harin^  alao 
heard  all  the  eyidenoe  tendered  by  the  defendant ; "  and  fonnd  that  no  eyidence  was  m  fiict 
tendered  by  the  defendant  The  case  also  set  out  the  eyidence  which  was  giyen  to  corro- 
borate that  of  the  mother :— - 

Beld,  First,  that  the  order  was  good,  without  alleging  that  no  eyidenoe  was  tendered  by  the 
defendant 

Secondly,  that  whether  te  evidenoe  corrobomted  that  of  the  mother,  was  a  question  for  the 
justices,  under  sect  3  of  stat  7  &  8  Yict  c.  101  ^  and  therefore,  unless  it  was  incapable  of 
doing  so,  this  court  would  not  quash  the  order. 

i  16  Jar.  198. 
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Rcgiuft  Vm  IfvKtcy, 

On  appeal  to  the  April  Qaaiter  Sei^eiona  for  the  county  of  North- 
ampton, in  1851,  against  an  order  of  justices  made  at  a  petty  ses* 
sion  bolden  in  and  for  the  division  of  Daventry,  in  the  said  county, 
whereby  the  defendant  was  adjudged  to  be  the  father  of  a  bastaitl, 
and  adjudged  to  pay  25.  weekly  for  the  support  of  the  said  child,  the 
quarter  sessions  confirmed  the  order,  subject  to  a  case.  The  order 
recited,  ^  And  we  havingi  in  the  presence  and  hearing  of  the  said 
Thomas  Pearcy,  heard  the  evidence  of  such  woman,  and  such  other 
evidence  as  she  hath  produced ;  and  the  evidence  of  the  said  A.  ML 
the  mother  of  the  said  child,  having  been  corroborated  in  some  mate* 
rial  particular  by  other  testimony,  to  our  satisfaction,  do  hereby 
adjudge  "  &c  It  was  in  the  first  instance  contended  that  the  order 
was  bad  in  point  of  form,  as  it  did  not  correspond  with  the  form  No. 
8,  given  in  the  schedule  of  the  act  8  &  9  Vict  c  10.  The  prindpal 
objection  urged  and  relied  on  was,  that  the  words  '^  and  having  also 
heard  ail  the  evidence  tendered  by  — — ,  the  said  -— — /'  and  which  in 
the  said  statutory  form  are  printed  in  italics,  were  omitted,  and  that 
there  was  nothing  to  show  that  the  justices  had  heard,  or  had  refused 
to  hear,  the  evidence  tendered  on  behalf  of  the  putative  father.  The 
justices  in  quarter  sessions,  having  found  that  no  evidence  was  in  fact 
tendered  or  given  on  behalf  of  the  said  Thomas  Pearcy  before  the 
justices  at  the  petty  sessions,  refused  to  quash  the  order,  and  the  case 
proceeded.  The  evidence  of  the  mother  of  the  child  and  of  her  sis* 
ter,  which  was  a  conversation  between  her  and  the  defendant,  was  set 
out:  this  conversation  was  capable  of  being  construed  as  containing 
an  admission  by  the  defendant,  that  he  was  the  father  of  tiie  child. 
The  Court  of  Quarter  Sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  court  on  the  following  questions :  —  First,  whether  the 
order  was  a  good  order  in  law,  pursuant  to  the  provisions  of  stat.  7 
&  8  Vict  c  101,  and  8  &  9  Vict  c  10,  and  whether  the  said  objec- 
tion was  valid.  Secondly,  whether  the  evidence  given  by  the  said  A. 
M.  was  or  was  not  corroborated  in  some  material  particular  by  the 
other  witness,  the  said  J.  M.,  who  was  called  on  behalf  of  the  said 
respondent 

Cockle^  in  support  of  the  order  of  sessions.  First,  in  the  schedule 
to  stat  8  &  9  Vict  c.  10,  No.  8,  a  form  of  order  of  bastardy  is  given 
when  application  is  made  by  a  woman  after  birth,  but  sect  1  only 
demands  substantial  conformity  with  it  Secondly,  it  is  a  question 
for  the  justices  whether  the  evidence  was  corroborating:  the  evidence 
set  out  may  be  so. 

&  Floods  contra.  First,  the  justices  should  have  excused  the  omis- 
sion of  the  words  in  question.  Regina  v.  The  Duke  of  OrafUm^  12 
Jur.  539.  [He  also  cited  Regina  v.  Ready  9  Ad  &  EL  619.]  It  is 
left  in  uncertainty  whether  any  evidence  was  tendered  by  the  defend- 
ant or  not  The  note  {g)  to  the  form  in  the  schedule  provides  for  a 
specific  case,  in  which  the  words  are  to  be  left  out,  viz.,  ^  should  the 
defendant  not  appear  himself ,  or  by  attorney  or  counsel; ''  and  express 
sio  uniui  est  exclusio  aUerius. 
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[Lord  Campbell,  C.  J.  May  not  the  legislature  have  intended 
that  the  form  fihould  be  altered  so  as  to  square  with  the  fact  ?  The 
legislature  impliedly  provides  the  form  for  the  case  in  which  there 
is  evidence.] 

Secondly,  the  evidence  set  out  does  not  corroborate  that  of  the 
mother. 

LoRB  Campbell,  C.  J.  I  am  of  opinion  that  the  order  should  be 
affirmed ;  it  is  good  on  the  face  of  it,  and  there  is  abundant  corrobora-* 
tion  of  the  evidence  of  the  mother. 

It  was  not  the  intention  of  the  leffislatnre  to  impose  the  necessity 
of  using  the  words,  the  omission  of  which  is  objected  to,  in  cases 
where  no  evidence  was  tendered  or  given  by  the  defendant  This 
Older  is  a  true  record  of  the  proceedings  before  the  magistrates.  In 
Jtegina  v.  Ready  9  Ad.  &  M.  619,  there  vtras  a  departure  from  the 
form  provided  by  the  statute,  in  a  material  particular ;  therefore  the 
statute  was  not  substanticdly  pursued.  In  Regina  v.  The  Duke  of 
Oraflonj  12  Jnr.  539,  the  party  might  have  appeared  and  disappeared, 
and  the  evidence  might  have  oeen  given  in  his  absence.  In  this  case 
it  may  be  fairly  inferred,  from  the  omission  of  the  words  in  question, 
that  no  evidence  was  tendered  by  the  defendant 

As  to  the  questicm  whether  there  viras  evidence  in  corroboration  of 
the  mother,  the  3xd  section  of  stat  7  &  8  Vict  c.  101,  requires  that 
the  evidence  of  the  mother  be  corroborated  in  some  material  particu- 
lar by  other  testimony,  to  the  satisfaction  of  the  justices.  Looking 
at  the  evidence  set  out,  we  may  well  suppose  that  it  did  corroborate 
the  evidence  of  the  motlier  to  their  satisfaction. 

Patteson,  J.  As  to  the  first  question,  the  legislature  has  not  in 
express  terms  provided  for  the  case  in  which  no  evidence  is  given  by 
the  defendant  Note  (g*)  to  form  Na  8,  in  the  schedule,  contemplates 
an  order  being  made  ex  parte;  and  notiiing  is  required  by  the  form 
which  is  not  inserted  in  this  order.  We  must  presume  that  the 
magistrates  did  their  duty,  and  would  have  heard  the  evidence  if  anv 
had  been  tendered  by  the  defendant  If  such  evidence  was  tendered, 
the  order,  though  good  on  the  face  of  it,  would  be  bad  on  appeal,  for 
stating  what  was  not  the  fact  The  case  of  Begima  v.  Readj  9  Ad.  & 
EL  619,  does  not  apply. 

Secondly,  the  evidence  of  the  mother  is  to  be  corroborated  in  some 
material  particular  to  the  satis&ction  of  the  justices,  not  to  our  satis- 
faction.^  Chrder  confirmed. 

1  Coleridge,  J^  mm  in  the  Court  of  Criminal  Appeal  Erie,  J.,  had  gcme  to 
chamben. 
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V.  A  Wham  and  United  Paxuhes  Inanranoe  Society. 


Begina  i;.  Aldhah  and  United  Parishes  Insueange  Society.^ 

Norember,  10,  1851. 

Friendly  Society  — 10  Geo.  4,  c.  56,  5.  9—-  Oeneral  Meeting — PubUe 

Notice  —  Signature  of  Officer. 

The  members  of  a  friendly  society  haying  dnly  agreed  to  and  sijg;ned  a  requisition  for  con- 
yenine  a  general  meeting,  to  take  into  consideration  the  propriety  of  rescmding  or  altering 
the  nues  of  the  society :  — 

Hdd^  (Eblb,  J^  diitenitienie^)  that  the  signatoro  of  "  the  secretary  or  president  or  other  prin- 
cipal officer  or  clerk  of  such  society,"  required  by  10  Geo.  4,  c.  56,  s.  9,  was  merely  a 
formal  act^  and  that  one  of  such  officers  was  bouna  to  sign  the  public  notice  necessary  to 
conyene  the  meeting,  in  compliance  with  the  requisition. 

\T%e  Queen  y.  Bannatyne^  2  L.  M.  &  P.  213  {  B.  o.  4  Eng.  Rep.  188,  dissented  from. — ^Eds.] 

This  was  a  rule  calling  upon  the  president,  secretary,  or  other  prin* 
dpal  officer,  of  the  Aldham  and  United  Parishes  Insurance  Society, 
to  show  cause  why  a  mandamus  should  not  issue  to  compel  them,  or 
one  of  them,  to  sign  a  public  notice  to  convene  a  general  meeting  of 
tile  society,  for  the  purpose  of  taking  into  consideration  the  propriety 
of  rescinding  or  altering  the  rules  of  the  society. 

From  the  affidavits  in  support  of  the  motion  for  the  rule  it  appeared 
that  the  rules  of  the  society  had  been  duly  enrolled  and  certified,  and 
that  at  a  meeting  of  upwards  of  two  hundred  members  a  requisition 
was  agreed  to  and  duly  signed  by  members  present,  calling  upon  the 
president,  vice-president,  and  secretary  of  the  society  to  convene  a 
general  meeting ;  that  such  requisition  had  been  delivered  to  those 
officers,  and  that  they  had  declined  to  comply  with  it 

The  rule  was  obtained  under  the  9th  section  of  the  10  Geo.  4,  c.  56, 
which  provides,  '^that  no  rule  confirmed  by  the  justices  of  the  peace 
in  manner  aforesaid  shall  be  altered,  rescinded,  or  repealed,  unless  at 
a  general  meeting  of  the  members  of  such  society  as  aforesaid,  con- 
vened by  public  notice,  written  or  printed,  signed  by  the  secretary  or 
president,  or  other  principal  officer  or  clerk  of  such  society,  in  pursu- 
ance of  a  requisition  for  that  purpose  by  seven  or  more  of  the  members 
of  such  society,"  &c. 

Pashley  now  showed  cause.  A  discretion  is  given  by  th^  9th  sec- 
tion of  the  act  in  question  to  the  officers  mentioned,  and  one  object 
of  the  section  was,  that  such  discretion  should  be  entrusted  to  several 
persons,  any  one  of  whom  may  call  a  meeting. 

[LoRB  Campbell,  C.  J.  Do  you  think  the  legislature  meant  that 
if  the  other  officers  refused  to  act,  the  clerk  might  do  so  ?  ] 

That  must  have  been  intended ;  otherwise,  why  name  the  derk  ? 
In  'Die  Queen  v.  Bannatyne^  2  L.  M.  &  P.  213 ;  s.  c.  4  Eng.  Bep. 
188,  Erie,  J.,  in  refusing  a  rule  exactly  like  the  present,  said,  ^  It 
appears  to  me  that  the  members  have  no  legal  right  to  demand 
the  signature  of*the  officers  to  their  requisition;  that  the  legisla- 
ture intended  to  prevent  the  rules  firom  being  altered  unless  one  of 

1 21  Law  J.  Bep.  (k.  s.)  Q.  B.  1. 
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the  chief  officers  would  sign  the  requisition,  and  that  it  has  been  left 
to  these  officers  to  decide  whether  it  is  their  duty  to  give  their  signa- 
ture or  not" 

Peacock^  on  behalf  of  the  secretary,  stated  that  he  was  ready  to  act 
in  whichever  way  the  court  might  decide. 

SawkinSj  in  support  of  the  rule,  was  not  heard. 

Lord  Campbell,  C.  J.  I  entertain  the  most  profound  respect  for 
the  opinion  stated  to  have  been  given  in  3%e  Queen  v.  Batmatyne. 
But  it  appears  to  me  clear  that  it  was  the  intention  of  the  legislature 
to  require  that  one  of  the  officers  named  should  sign  the  notice  calling 
a  meeting  of  the  members  to  revise  the  rules,  and  that  it  was  not  in- 
tended to  give  power  to  the  officers  to  withhold  an  opportunity  of  a 
revision  by  refusing  their  signature,  which  is  merely  to  authenticate 
the  fact  that  the  requisition  has  been  signed  by  seven  members^  The 
words  of  the  9th  section  are,  '<  by  the  secretary  or  {^resident^  or  other 
principal  officer  or  derk  of  such  society,"  and  the  repeated  use  of  the 
word  ^  or"  is  very  strong  to  show  that  the  signature  of  the  officers 
named  was  intended  to  be  merely  a  formal  act  on  their  part.  It  could 
hardly  have  been  intended  that  if  the  president  declined  to  give  his 
consent  to  the  calling  of  the  meeting,  the  derk  should  have  a  discEe-* 
tionary  power  of  doing  so.  I  think,  therefore,  that  one  of  the  officers 
ought  to  authenticate  the  notice  with  his  signature,  in  order  that  the 
meeting  may  be  convened. 

CoLEHiDOE,  J.  I  am  of  the  same  opinion.  If  it  had  been  intended 
to  give  the  officers  named  a  discretion,  there  would  hardly  have  been 
so  many  officers  mentioned.  But  if  the  signature  was  intended  to  be 
merely  formal  for  the  purpose  of  authenticating  the  requisition,  then 
tiiere  was  good  reason  for  naming  so  many,  namdy,  to  secure  at  all 
times  an  officer's  signature  for  that  purpose. 

Erle,  J.  I  considered  this  point  when  the  case  of  l%c  Queen  v. 
Bannatyne  was  before  me,  and  I  thought  the  words  of  the  section 
warranted  my  deciding  that  it  was  discretionary  on  the  part  of  the 
officers  to  sign  the  notice,  and  there  seemed  to  me  good  reason,  with 
a  view  to  the  stability  of  these  societies,  that  there  should  be  such  a 
provision,  so  that  seven  members  only  should  not  at  any  time  bring 
the  sodety's  existence  into  jeopardy.  I  thought,  theretore,  and  still 
think,  that  the  sanction  of  one  of  the  prindpal  officers  of  the  sodety 
was  necessary  to  the  convening  of  a  general  meeting;  but  as  the 
other  judges  entertain  a  different  opinion,  the  rule  must  be  absolute. 

Rule  absolute. 
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TetiiET  &  Another  i;.  Tatlob.^ 

Korember  21, 1851. 

Bankrupt^  Consolidation  Act,  1849—12  ^  13  Vict.  c.  106,  ss.  224, 
228,  230  —  ArrangemerU  by  Deed —  Composition  Deed — DistHbu- 
iion  of  Estate. 

A  composition  deed,  execated  by  six  serentihs  in  number  snd  ralne  of  the  creditors  of  a 
trader,  whose  debts  ftmonnt  to  102.  and  nnwards,  whereby,  in  consideration  of  a  composi- 
tion to  be  paid  npon  the  full  amount  of  their  debts,  they  agreed  to  release  the  trader,  is 
binding  npon  the  rest  of  the  creditors,  (not  parties  to  it,)  as  a  deed  of  arrangement,  under 
the  12  &  18  Vict  c.  106,  s.  224. 

A  deed  of  arrangement  may  be  within  the  clauses  of  that  act  respecting  arrangement  by 
deed,  althou^  it  does  not  provide  for  the  distribution  of  the  whole  estate  of  the  trader. 

Drew  r.  CoBirUy  20  Law  J.  Bep.  (k.  b.)  Exch.  369 ;  B.  c.  4  £ng.  Bep.  540,  dissented  from. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Second  plea,  as  to  43/.  II5. 10(2.,  parcel  of  the  moneys  in  the  decla* 
ration  mentioned,  (after  identifying  the  causes  of  action  in  the  first 
and  last  counts  so  far  as  related  to  the  said  snm  of  48t  II5.  lOd,) 
that  before  and  at  the  time  of  making  the  indenture  hereinafter  men« 
tioned,  the  defendant  was  a  trader,  to  wit,  a  draper,  liable  to  become 
bankrupt  under  the  bankrupt  laws,  and  within  the  meaning  of  the 
statute  hereinafter  mentioned ;  and  that  before  and  at  the  said  time 
of  making  the  said  indenture  he  was  indebted  to  the  parties  of  the 
third  part  to  the  said  indenture,  and  to  divers  other  persons,  in  divers 
sums,  and  was  and  would  be  unable  to  pay  the  same  in  full ;  that 
the  defendant,  before  the  time  of  making  the  said  indenture,  to  wit, 
after  the  passing  and  coming  into  operation  of  the  statute  hereinafter 
mentioned,  to  wit,  on,  &c.,  suspended  payment,  and  thereupon,  by  a 
certain  indenture,  made  after  the  passing  and  coming  into  operation 
of  the  Bankrupt  Law  Consolidation  Ac^  1849,  and  after  the  11th  of 
October,  1849,  to  wit,  on,  &c.,  (profert,)  and  which  said  indenture 
was  made  between  the  defendant  of  the  first  part,  J.  V.,  6.  J.,  and 
T.  P.,  of  the  second  part,  and  the  several  persons  whose  names  and 
seals  were  thereunto  subscribed  and  set  as  hereinafter  mentioned, 
(being  respectively  creditors  of  the  defendant  or  the  authorized  agents 
of  such  creditors,)  of  the  third  part,  after  reciting,  among  other  things, 
that  the  defendant  was  justiy  and  truly  indebted  unto  bis  said  seve* 
ral  creditors  (parties  to  the  said  indenture  of  the  third  part)  in  the 
several  sums  of  money  set  opposite  to  their  respective  names,  as  in 
the  said  indenture  written,  and  being  unable  to  pay  the  same  in  full, 
he,  the  defendant,  had  proposed  to  pay  unto  each  and  every  of  such 
creditors  a  composition,  after  the  rate  of  7s.  6d.  in  the  pound,  upon 
and  in  full  satisfaction  of  their  respective  debts,  by  three  equal  instal- 
ments of  2s.  6d.  in  the  pound  each,  at  four,  eight,  and  twelve  calendar 
months  after  the  date  of  the  said  indenture,  and  to  be  secured  by  the 
covenant  thereinafter  contained  in  that  behalf,  and  also  by  the  joint 

-  -      J  .        _.. .        _  m  ■    ■  -| *~ 
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and  several  promissory  notes  of  the  said  parties  thereto  of  the  first 
and  second  parts,  or  by  bills  of  exchange  in  lien  thereof,  bearing  their 
signatures,  and  payable  and  indorsed  to  the  said  creditors  respectively, 
to  which  arrangement  and  proposal  the  said  creditors,  parties  thereto, 
had  consented  and  agreed,  it  was  witnessed,  that  in  pursuance  of  the 
airangement  and  agreement  in  the  said  indenture  contained,  and  in 
consideration  of  the  said  composition  of  7^.  6d.  in  the  pound  having 
been  so  secured  to  the  said  creditors  respectively  (parties  of  the  third 
part)  by  promissory  notes  and  bills  of  exchange  as  aforesaid,  (the  re- 
ceipt of  which  said  promissory  notes  or  bills  of  exchange  the  said 
creditors  respectively,  parties  of  the  third  part,  did  thereby  acknow- 
ledge, testified  by  their  execution  of  the  said  indenture,)  and  in  con- 
sideration of  the  covenant  in  the  said  indenture  contained,  for  pay- 
ment of  the  said  promissory  notes  or  bills  of  exchange,  on  the  part  of 
the  said  parties  thereto  of  the  second  part  to  be  observed  and  per^ 
formed,  they,  the  said  creditors  of  the  defendant,  executing  the  said 
indenture  by  themselves  or  by  their  legal  substitutes,  did  thereby,  for 
themselves  respectively  and  for  their  respective  executors  and  admi- 
nistrators, partners  and  assigns,  (but  not  the  one  of  the  said  creditors 
for  the  other  or  others  of  them,  or  for  the  heirs,  executors,  or  admi- 
nistrators of  the  other  or  others  of  them,  but  each  of  them  for  himself 
and  his  partner  and  partners  only,|  covenant,  promise,  and  agree  to 
and  with  the  defendant,  among  other  things,  that  they  the  said  seve- 
ral last-mentioned  creditors  should  and  would  accept  the  aforesaid 
composition  or  sum  of  7s.  6d.  in  the  pound,  in  full  satisfaction  and 
discharge  of  the  said  several  debts  and  sums  of  money  due  and  ow- 
ing to  them  by  the  defendant,  as  specified  in  a  certain  schedule  to  the 
said  indenture  underwritten,  and  also  that  they  the  said  last-men- 
tioned creditors  should  and  would  at  any  time  or  times  from  and 
after  full  payment  and  satisfaction  of  the  said  composition  or  sum  of 
7s.  6d  in  the  pound,  at  the  request,  cost,  and  charges  of  the  defend- 
ant, his  executors,  or  administrators,  make,  do,  and  execute  unto  him, 
the  defendant,  his  executors  or  administrators,  any  other  act,  deed, 
matter,  or  thing  for  the  more  effectually  releasing  him,  the  defendant, 
or  his  said  executors  or  administrators,  firom  the  said  debte  and  sums 
of  money  due  and  owing  from  the  defendant  to  the  same  creditors 
respectively,  as  the  said  defendant,  his  executors,  or  administrators,  or 
his  or  their  counsel  in  the  law,  should  lawfully  and  reasonably  advise 
or  devise  and  require.  And  also  that  the  said  last-mentioned  credit- 
ors of  the  defendant  should  not  nor  would  sue  or  prosecute  him,  the 
defendant,  his  heirs,  executors,  or  administrators,  either  at  law,  or  in 
equity,  for  the  said  several  debts  or  sums  of  money  so  due  and  owing 
to  them  respectivelv,  or  any  or  either  of  them,  or  any  part  thereof,  ex- 
cept for  recovery  of  the  amount  of  the  said  composition  of  7s*  6cL  in 
the  pound,  in  case  the  same  or  any  part  thereof  should  remain  un- 
paid when  it  or  any  instalment  thereoi  should  become  due,  and  that 
in  case  the  said  last-mentioned  creditors,  any  or  either  of  them,  their, 
any  or  either  of  their  heirs,  executors,  or  administrators,  should  com- 
mence or  prosecute  any  action  or  suit  at  law  or  in  equity  against 
him,  the  defendant,  his  executors,  or  administrators,  contrary  to  the 
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purport,  trae  intent,  and  meaning  of  the  said  indentmre,  then  and  in 
8Qch  case  it  should  be  lawful  for  him,  the  defendant,  or  his  executors 
or  administrators,  to  plead  the  said  indenture  in  bar  of  any  such  ao* 
Hon  or  suit  And  the  defendants,  the  said  J.  V^  G.  J.,  and  T.  P^  for 
themselves  jointlv  and  severally,  and  for  their  joint  and  several  heiia, 
executors,  and  administrators,  did  and  each  of  them  did  thereby  cove- 
nant, promise,  and  agree  with  and  to  each  of  the  said  last-mentioned 
creditors  that  they  the  said  defendants,  the  said  G.  V^  G.  J^  and 
T.  P.,  some  or  one  of  them,  their,  or  some  or  one  of  their  heirs,  exe- 
cutors or  administrators,  should  and  would  well  and  truly  pay  or 
cause  to  be  paid  the  said  promissory  notes  or  bills  of  exchange  for 
the  said  composition  or  sum  of  1$,  6d.  in  the  pound,  as  and  when  the 
same  respectively  should  become  due  and  payable. 

And  the  defendant  further  says,  that  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.,  to  wit,  at  the  time  of*  the  making  of  the  said 
indenture,  the  same  was  sealed  by  the  defendant,  and  divers,  to  wit^ 
fifty,  of  the  creditors  of  the  defendant  by  themselves  signed  the  said 
deed  and  subscribed  their  names  and  set  their  seals  thareto,  and  di- 
vers, to  wit,  fifty,  others  of  the  said  creditors  by  their  authorized 
agents  respectively,  signed  the  said  deed  and  subscribed  their  names 
and  set  their  seals  thereto ;  and  that  the  said  indenture  was  and  is  an 
arrangement  by  deed,  and  a  deed  of  arrangement  within  the  mean* 
ing  of  the  provisions  of  the  said  act  with  respect  to  arrangements  by 
deed,  and  that  the  said  creditors  by  whom,  and  on  behcdf  of  whom 
the  said  deed  was  so  signed  and  executed  as  aforesaid  were  more 
than  six  sevenths,  to  wit,  nine  tenths,  in  number  and  value  of  the 
creditors  of  the  defendant,  within  the  meaning  of  the  said  provisions 
of  the  scdd  act,  whose  debts  amounted,  within  the  meaning  of  the 
said  provisions,  to  the  sum  of  102.  and  upwards,  accounting  every 
creditor  as  a  creditor  in  value  in  respect  of  such  amount  only  as  upon 
an  account  fairly  stated,  after  allowing  the  value  of  mortgaged  pro- 
perty and  other  such  available  securities  or  liens  firom  the  defendant, 
appeared  to  be  the  balance  due  to  him ;  and  that  the  said  creditors, 
by  whom  and  on  behalf  of  whom  the  said  deed  was  so  signed,  as 
aforesaid,  thereby  assented  to  the  said  deed,  and  to  be  bound  thereby. 
And  the  defendant  further  says,  that  the  plaintiffs  were,  at  the  time 
of  making  the  said  deed,  creditors  of  the  defendant  in  respect  of  the 
said  causes  of  action  in  the  introductory  part  of  this  plea  mentioned, 
within  the  meaning  of  the  provisions  of  the  said  act;  and  that  at  the 
said  time  of  making  the  said  deed  the  amount  in  the  introductory 
part  of  this  plea  mentioned  was  a  debt  then  due  firom  the  defendant 
to  the  plaintiffs  within  the  meaning  of  the  said  deed,  and  that  the 
said  last-mentioned  amount  is  not,  nor  is  any  part  thereof,  the 
amount  or  any  part  of  the  amount  of  the  said  composition,  and  did 
not  accrue  to  the  plaintiffs  in  respect  of  the  said  composition  or  any 
part  thereof;  and  that  after  the  said  suspension  of  payment  by  the 
defendant  as  aforesaid,  and  after  the  said  deed  had  been  so  signed 
and  executed  as  aforesaid,  to  wit,  &&,  the  plaintifib  had  notice  firom 
the  defendant  of  his  the  defendant's  said  suspension  of  payment,  and 
of  the  said  deed  of  arrangement,  and  were  tnen  requested  by  the  de- 
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fendant  to  sign  and  execate  the  said  deed,  and  the  plaintiflfB  then 
might  and  oould,  if  they  would,  have  signed  and  executed  the  same 
as  parties  thereto  of  the  third  part;  and  that  three  calendar  months 
from  the  time  when  the  plaintiffs  had  such  notice  of  the  defendant's 
said  suspension  of  payment,  and  of  the  said  deed,  expired  before  the 
commencement  of  the  said  suit,  and  that  he,  the  defendant,  and  the 
said  parties  of  the  second  part  have,  at  all  times  since  the  making  of 
the  said  deed,  well  and  truly  observed  and  performed  in  all  respects 
the  covenants  in  the  said  deed  contained  on  their  parts  to  be  observed 
and  performed ;  and  that  by  reason  of  the  premises  and  by  force  of 
the  statute  aforesaid,  the  said  deed  (the  same  having  been  at  all 
times  from  the  making  and  entering  into  the  same,  and  being  still  in 
force)  became  and  was  and  is  as  obligatory  on  the  plaintiffs  as  if  they 
had  duly  signed  and  executed  the  same ;  and  by  reason  of  the  pre- 
mises the  defendant,  before  and  at  the  time  of  the  commencement  of 
this  suit,  became  and  was  released  arid  discharged  from  the  said 
causes  of  action  in  the  introductory  part  of  this  plea  mentioned. 
Verification. 

The  plaintiffs,  after  setting  out  the  said  indenture  upon  oyer,  de- 
murred specially  to  the  second  plea  upon  the  ground  (amongst  others) 
that  the  indenture  was  not  a  deed  of  arrangement  within  the  true 
intent  and  meaning  of  the  provisions  of  t^ie  Bankrupt  Law  Consoli- 
dation Act,  1849.    Joinder  in  demurrer. 

The  case  was  aigned,^  by 

Willes,  for  the  plaintiffs. — This  deed  is  not  a  deed  of  arrangement 
within  section  224  of  the  Bankrupt  Law  Consolidation  Act,  1849, 12 
&  13  Vict  c.  106,^  and  therefore  is  not  binding  upon  the  plaintiffs, 
who  are  not  parties  to  it.     That  section  does  not  extend  to  composi- 

U  ■■■—■__■--  . . -■_---■  ■  _ 

1  November  14,  before  Lord  Campbell,  C.  J.,  Pattkson,  J.,  Coleridge,  J.  and 

WlGHTMAX,  J. 

*  With  respect  to  ftrrangements  by  deed,  it  is  enacted,  by  section  224,  *^  That  every 
deed  of  memorandum  of  arrangement  now  or  hereafter  entered  into  between  any  sndt 
trader  and  bis  creditors,  and  signed  by  or  on  behalf  of  six  sevenths  in  number  and  value 
of  those  creditors  whose  debts  amount  to  10/.  and  upwards,  touching  such  trader's  lia- 
bilities, and  his  release  therefrom,  and  the  distribution,  inspection,  conduct,  management, 
and  mode  of  winding  up  of  his  estate,  or  all  or  any  of  sucn  matten,  or  any  matters  hav- 
ing reference  thereto,  shall  (subject  to  the  conditions  hereinafter  mentioned)  be  as  ef- 
fectual and  obligatory  in  all  respects  upon  aU  the  creditors  who  shall  not  have  signeH 
such  deed  or  memorandum  or  arrangement  as  if  they  had  duly  signed  the  same." 

Section  228  enacts,  "  That  the  creditors  of  every  such  trader  shall  have  the  same 
rights  respectively  as  to  set-off,  mutual  credit,  lien,  and  priority,  and  joint  and  separate 
assets  shall  be  distributed  in  like  manner  as  in  bankruptcy." 

Section  230,  with  respect  to  composition  after  abjudication  of  bankruptejr,  eoacts,. 
**  That  any  bankrupt,  at  any  time  after  he  shall  have  passed  his  Ust  examination,  may 
call  a  meeting  of  his  creditors  (whereof,  and  of  the  purport  whereof,  twenty-one  days^ 
notice  shall  l^  given  in  the  London  Gazette),  and  if  the  bankrupt  or  his  mends  shall 
make  an  offer  m  composition,  and  mne  tenths  in  number  and  value  of  the  creditor» 
assembled  at  such  meetine  shall  acree  to  accept  the  same,  another  meeting  for  the  pur- 
pose of  deciding  npon  swm  offer  wall  be  appointed  to  be  holden,  whereof  such  notice 
•hall  be  dven  as  aforesaid,  and  if  at  such  second  meeting  nine  tenths  in  number  and 
value  of  uie  crediton  then  present  shall  also  agree  to  accept  such  offer,  the  court  shall 

VOL.  VIII.  32 
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tion  deeds,  by  which  the  debtor  is  released  upon  payment  of  a  certain 
proportion  of  his  debt  As  long  as  there  are  any  assets  to  be  distriboted, 
and  the  creditors  have  received  less  than  20^.  in  the  ponnd,  so  long 
must  the  estate  of  the  debtor  remain  liable  under  any  arrangement 
within  that  section.  Section  228  shows  that  the  meaning  of  section 
224  mnst  be  confined  to  cases  where  the  assets  are  to  be  ^'  distribated 
in  like  manner  as  in  bankruptcy."  The  whole  of  the  clauses  relating 
to  arrangements  by  deed  must  be  read  together. 

[Ck)LERiDOE,  J.  The  evident  object  is  to  facilitate  arrangements 
between  debtor  and  creditor.] 

Although  the  terms  of  section  224  would  include  such  a  deed  as 
the  present,  the  following  clauses  show  that  its  operation  is  confined 
to  deeds  of  inspection  or  management  which  give  to  the  creditors  a 
benefit  in  the  whole  of  the  assets. 

[Lord  Campbell,  C.  J.  You  say  there  must  be  a  cessio  bonorum 
in  all  cases,  and  that  the  assets  must  be  distributed  by  inspectors  as 
they  are  in  bankruptcy.] 

Section  230  expressly  provides  for  deeds  of  composition  where  a 
bankruptcy  has  taiken  place,  and  the  bankrupt  has  passed  his  last  ex- 
amination, but  such  a  deed  must  be  agreed  to  by  a  larger  proportion 
than  nine  tenths  of  the  creditors.  However,  this  question  has  been 
expressly  decided  by  the  Court  of  Exchequer  in  Drew  v.  Collins^  20 
Law  J.  Rep.  (n.  s.)  Exch.*369;  s.  c.  4  Eng.  Rep.  540.  The  only  dif- 
ference between  that  deed  and  the  present  is,  that  here  there  are 
sureties  for  the  payment  of  the  composition,  but  that  does  not  affect 
the  question. 

Phipsony  contra.  The  grounds  of  decision  stated  in  Drew  v.  Collins 
cannot  be  supported  by  reference  to  the  pleadings  as  set  out  in  the 
report  It  is  said  that  the  deed  there  in  question  gave  the  surplus, 
after  paying  the  65.  M.  in  the  pound,  to  the  insolvent,  but  there  really 
is  no  part  of  the  deed  as  stated  in  the  plea  which  leads  to  such  an 
inference. 

[Lord  Campbell,  C.  J.  The  judgment  seems  to  proceed  upon  the 
broad  principle  that  section  224  applies  only  where  there  is  to  be  a 
distribution  of  the  whole  estate  according  to  the  rules  of  bankruptcy.] 

That  view  of  the  meaning  of  the  section  cannot  be  supported. 
The  object  was  to  enable  a  large  proportion  of  the  creditors  to  agree 
with  a  trader  so  as  to  avoid  the  exposure  of  a  bankruptcy.  The 
clause  is  remedial,  and  tends  to  prevent  the  loss  consequent  upon  the 
distribution  of  small  estates,  and  should  therefore  be  construed  libe- 
rally. It  must  be  presumed  that  when  so  large  a  proportion  as  six 
sevenths  m  number  and  value  of  the  creditors  have  agreed  to  accept 
a  composition,  there  is  little  probability  of  a  larger  amount  being 
forthcoming.  In  such  a  case  it  is  very  reasonable  that  ail  the  credi- 
tors should  be  bound. 

and  may,  upon  such  acceptance  being  testified  hj  them  in  writing,  and  upon  payment 
of  sucb  sum  as  the  court  shall  direct,  annul  the  adjudication  of  bankruptcy,  and  super- 
sede or  dismiss  the  fiat  or  petition  for  adjudication,  and  every  creditor  of  such  bankrupt 
shall  be  bound  to  accept  of  such  composition  so  agreed  to." 
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[Lord  Campbell,  Q.  J.  The  object  is  to  prevent  one  obstinate 
creditor  from  standing  oat  and  preventing  the  rest  from  getting  their 
debts  paid  as  far  as  it  is  likely  the  assets  will  mJ\ 

The  present  deed  is  obviously  very  beneficial,  as  six  sevenths  of  the 
creditors  are  content  to  take  the  composition  secured  by  the  notes  of 
the  sureties.  It  must  be  contended,  that  every  deed,  however  bene- 
ficial, which  does  not  work  exactly  like  a  bankruptcy,  is  out  of  the 
protection  of  section  234.  That  section  itself  will  not  bear  the  con* 
struction  placed  upon  it  in  Drew  v.  Collins*  It  no  doubt  includes 
deeds  which  provide  for  the  distribution  of  the  estate,  but  it  does  not 
follow  that  it  includes  no  others.'  The  terms  of  the  clause  negative 
such  a  construction.  The  meaning  of  the  228th  section  is  only  that 
where  the  estate  is  distributed  it  is  to  be  distributed  as  in  bankruptcy. 

[Coleridge,  J.  The  expression  "joint  and  separate  assets"  in  sec- 
tion 228  cannot  apply  except  in  cases  of  partnership.] 

That  shows  that  a  distribution  of  the  estate  is  not  imperatively 
required  in  all  cases.  In  StetoaH  v.  Collins^  20  Law  J.  Bep.  (n.  s.) 
C.  P.  79 ;  s.  c.  2  Eng.  Bep.  322,  no  such  objection  as  the  present  was 
raised.  This  is  a  deed  oi  arrangement  "touching  the  trader's  liabili* 
ties  and  his  release  therefrom,"  and  it  fedls  therefore  directly  within 
the  words  of  section  224.  The  argument  drawn  from  the  mention 
of  deeds  of  composition  after  bankruptcy,  in  section  230,  cannot  assist 
the  plaintiffs,  as  it  does  not  show  that  such  deeds  may  not  be  also 
within  section  224. 

WtUeSy  in  reply.  In  Drew  v.  Collins^  the  effect  of  the  release  was  in 
effect  to  give  the  debtor  the  surplus  after  paying  the  composition,  and 
therefore  the  general  principle  laid  down  by  the  court  did  there 
apply. 

[Lord  Campbell,  C.  J.  Taking  the  terms  of  section  224  by  itself, 
such  a  deed  as  this  would  surel^  be  included  in  it] 

No  doubt  it  would,  and  so  would  a  simple  deed  of  release.  But 
looking  to  the  other  clauses  with  respect  to  arrangements  by  deed,  it 
will  appear  that  a  distribution  of  the  estate  must  be  provided  for  in 
all  cases.  The  use  of  the  word  "  composition  "  in  section  240,  coupled 
with  its  omission  in  section  224,  leads  to  the  strong  inference  that  it 
was  purposely  omitted.  It  would  be  most  unjust  that  any  creditor 
should  be  bound  to  accept  the  mere  personal  liability  of  bis  debtor 
and  sureties  to  pay  a  part  of  his  debt  in  lieu  of  his  whole  debt  There 
is,  therefore,  less  hardship  in  the  view  taken  by  the  Court  of  Exche- 
quer than  in  that  suggested  by  the  defendant 

Our.  adv.  vuU. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  The  question  in  this  case  is,  whether  a 
composition  deed  signed  by  six-sevenths  in  number  and  value  of  the 
creditors  of  a  trader,  is  a  bar  to  an  action  by  a  creditor  who  has  not 
signed  it^  if,  upon  payment  of  the  composition,  the  trader  is  to  con- 
tinue in  possession  of  his  property  and  ius  creditors  are  to  release  him 
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firom  his  debts.  The  plaintifis'  connsel  very  property  admits  that  sach 
a  deed  does  come  within  the  langaage  of  the  224th  section  of  the  12 
So  13  Vict  c.  106,  and  that  he  is  bound  to  show  that  a  condition  is  sub- 
seqnently  mentioned  in  the  statute  which  ezdndes  such  a  deed  from  its 
opCTation.  The  224th  section,  without  expressly  naming  a  composi- 
tion deed  or  any  other  species  of  the  class  of  deeds  to  which  it  be- 
longs,  enacts,  ^  that  CYery  deed  of  arrangement  entered  into  between 
a  trader  and  his  creditors,  and  signed  by  or  on  behalf  of  six  sevenths 
in  number  and  value  of  those  creditors  whose  debts  amount  to  10/L 
and  upwards,  touching  such  trader's  liabilities,  and  his  release  there- 
from, and  the  distribution,  inspection,  conduct,  management,  and 
mode  of  winding-up  of  his  estate,  or  all  or  any  of  such  matters,  or  any 
matters  having  reference  thereto,  shall  (subject  to  the  conditions  here- 
inafter mentioned,)  be  as  effectual  and  obligatory  in  all  respects  upon 
all  the  creditors  who  shall  not  have  signed  such  deed  of  arrangement 
as  if  they  had  duly  signed  the  same." 

It  is  impossible  to  contend  that  these  words  necessarily  require  that 
the  deed  should  provide  for  the  distribution  of  all  the  trader's  effects 
among  his  creditors,  or  that  it  excludes  a  deed  which  allows  them  to 
remain  in  possession  of  them  on  payment  of  sudi  a  composition  as  is 
satisfactory  to  six  sevenths  of  his  creditors,  and  on  performance  c( 
such  other  stipulations  as  they  consider  more  for  their  advantafi[e  than 
forcing  him  into  bankruptcy,  or  requiring  that  his  trade  shall  be 
stopped,  that  all  his  property  shall  be  sold,  and  that  they  shall  accept 
a  dividend  from  the  fund  produced  by  the  sale.  The  section  cau- 
tiously and  anxiously  guards  against  the  supposition  that  the  deed  to 
be  protected  must  embrace  all  tiie  matters  which  it  enumerates.  We 
can  see  no  absurdity  in  supposing  that  composition  deeds  are  meant 
to  be  included  in  the  enactment.  We  know  that  they  are  very  com- 
mon in  practice,  and  are  frequently  very  advantageous  both  for  the 
creditors  and  the  debtor.  The  composition  offered  may  be  consider- 
ably more  than  would  be  the  dividend  on  an  immediate  sale  and  dis- 
tribution of  his  effects,  and  he  may  be  enabled  to  pay  this  composi- 
tion from  the  assistance  of  friends  and  from  being  permitted  to  avail 
himself  of  his  position  in  the  commercial  world,  which  would  be  ut- 
terly lost  if  he  were  a  made  a  bankrupt. 

A  great  power  is  certainly  given  to  the  six-sevenths  in  number  and 
value  of  the  creditors ;  but  they  can  only  place  the  remaining  seventh 
in  the  same  situation  in  which  they  have  placed  themselves;  and 
it  surely  would  not  be  imputing  any  absurdity  to  the  legislature, 
the  words  employed  by  them  naturally  bearing  such  a  meaning,  if  we 
suppose  that  they  considered  the  risk  of  the  six-seventhis  in  number 
and  value  of  the  creditors  agreeing  to  accept  a  composition  less  than 
they  could  obtain  by  resorting  to  their  legal  remedies,  was  so  small  as 
not  to  deserve  consideration,  or,  at  least  to  outweigh  the  risk  of  fair 
and  beneficial  deeds  of  arrangement  being  defeated  by  the  refrisal  of 
one  or  two  creditors  to  join  in  the  arrangement,  or  of  mssenting  credi- 
tors obtaining  a  preference  by  refusing  to  concur  until  by  a  clandes- 
tine bargain  their  claims  are  fully  satisfied.  Our  books  of  reports 
abound  with  cases  which  have  arisen  out  of  such  fraudulent  transao- 
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tions ;  and  an  attempt  to  put  an  end  to  them  might  be  considered  not 
unwise  or  nnbecoming. 

It  is  likewise  to  be  observed  that  a  composition,  with  the  consent 
of  a  certain  portion  of  the  creditors,  is  clearly  sanctioned  under  section 
230,  after  ^JUU  and  the  bankrupt  has  passed  his  last  examination,  and 
it  would  seem  strange  if  an  arrangement  by  composition  could  only 
be  effected  through  tiie  expensive  process  of  9iftai  and  adjudication  of 
bankruptcy,  and  all  the  steps  required  to  be  taken  down  to  the  last 
examination  of  the  bankrupt  The  consent  of  a  larger  proportion  of 
the  creditors  (nine-tenths)  is  required  if  the  composition  is  not  offered 
till  this  advanced  stage,  when  the  estate  is  probably  materially  in- 
jured; but  the  same  power  may  not  improbably  be  given  by  general 
words  to  six-sevenths  of  the  creditors  in  an  earlier  stage,  when  the 
composition  is  likely  to  be  larger. 

We  must  look,  however,  to  the  enactment,  by  which  it  is  con- 
tended that  a  condition  inconsistent  with  a  composition  deed  is  im« 
posed  upon  all  deeds  to  be  protected  by  sect  224.  The  plaintiff' 
counsel  relies  entirely  upon  the  words  in  sect  228 :  ^  That  the  credi- 
tors of  every  such  trader  shall  have  the  same  right  respectively  as  to 
set-off,  mutual  credit,  lien,  and  priority,  and  joint  and  separate  assets 
shall  be  disiribuied  in  Wee  manner  as  in  bankruptcy!^  The  first  part  of 
Uiis  enactment,  as  to  the  rights  of  creditors,  only  points  out  the  mode 
in  which  the  amount  of  the  debts  claimed  by  them  is  to  be  ascer- 
tained, and  applies  as  well  to  a  composition  deed  as  a  deed  under 
which  all  the  effects  of  the  trader  are  to  be  sold  and  distributed  among 
his  creditors.  The  remaining  words,  ^  and  joint  and  separate  assets 
shall  be  distributed  in  like  manner  as  in  bankruptcy,"  do  not  apply  to 
a  composition  deed ;  but  are  they  enough  to  show  the  intention  of 
the  legislature  that  every  deed  to  which  they  do  not  apply  is  to  be  ex* 
eluded  froih  the  protection  given  by  the  statute  to  such  arrangements  ? 
They  do  not  apply  unless  the  trader  has  been  in  partnership,  and  has 
joint  and  separate  assets,  so  that  a  sole  trader  and  his  creditors  can- 
not have  the  benefit  of  a  deed  of  arrangement  against  the  will  of  any 
rapacious  or  firaudulent  creditor,  even  if  the  business  of  the  trader  is 
entirely  stopped,  and  all  his  effects  are  to  be  sold  for  distribution 
among  all  his  creditors.  But  may  not  the  meaning  be,  that  where 
there  are  joint  and  separate  assets  to  be  distributed,  they  ^  shall  be 
distributed  in  like  manner  as  in  bankruptcy"?  This  is  no  general 
enactment  that  in  every  case  the  assets  of  the  trader  must  be  distri- 
buted  according  to  the  bankrupt  law ;  and  it  seems  to  say  no  more 
than  that  where  the  trader  has  been  in  partnership,  and  has  separate 
as  well  as  joint  property  to  be  distributed,  the  separate  creditors  are 
to  have  the  benefit  of  the  separate  assets,  and  the  joint  creditors  of  the 
joint  assets,  but  does  not  impose  a  necessity  for  having  any  such  dis- 
tribution if  the  creditors  are  contented  rather  to  take  a  certain  propor- 
tion of  their  debts  guaranteed  by  sufficient  sureties. 

The  224th  section  clearly  comprehending  composition  deeds,  the 
subsequent  proviso  to  exclude  them  ought  to  be  dear ;  but  the  words 
relied  upon  are  at  most  equivocal ;  and  sufficient  effect  may  be  given 
to  them  without  supposing  that  they  are  meant  to  narrow  the  opera- 

32* 


W8    COURT  OP  QUEEN'S  BENCH,  1851  >  53. 

IiBTiDsoii  V.  Syw. 

tion  of  the  act  to  cases  where,  io  mercantile  language,  the  tra^r  is  to 
be  <<  broken  up,"  leaving  the  frauds  and  mischiefs  long  experienced  ia 
airangements  by  composition  deed  untouched. 

We  have  been  (not  unduly)  pressed  with  the  authority  of  Drew  ▼• 
Collins.  To  that  authority  we  have  paid  the  most  sincoe  respect; 
but  after  a  very  careful  examination,  we  are  not  able  to  assent  to  the 
reasoning  on  which  it  rests.  As  it  is  only  the  decision  of  a  court  of 
coordinate  jurisdiction,  we  do  not  consider  ourselves  bound  by  it; 
and  we  have  the  less  reluctance  to  decide  according  to  our  own  opin* 
ion  as,  the  question  being  upon  the  record,  it  may  be  carried  to  the 
Exchequer  Chamber  and  the  House  of  Lords.  We  therefore  feel  that 
on  this  demurrer  we  are  bound  to  give  judmient  for  the  defendant. 

Ju^^^w^efU  for  ike  defendant 


IiBViNsoN  V.  Syeb.^ 

KoTember  II,  1851. 

Warrant  ofAUomey  —  Attestation  by  Attorney  namedin  the  Warrani 
^  Issuing  Execution  for  Plaintiff. 


A  warnmt  of  attoraer,  prepared  by  the  defendant,  ma  addressed  to  H^  an  attoniey,  by 
The  plsantiff  introdaced  JQ.  to  the  defendant,  who  adopted  him  as  his  attorney  to  attest  the 
execution  of  the  warrant  of  attorney,  and  H.  accordingly  attested  it  BL  afterwards,  at  the 
request  of  the  plaintiff,  signed  judgment  and  issued  execution  on  the  warrant  as  attorney 
for  the  plaintiff. 

The  court  refused  to  set  aside  the  warrant  on  the  oljection  thai  the  attestation  by  H.  was 
imnfflcient. 

This  was  a  motion  to  set  aside  the  judgment  signed  and  execution  * 
issued  on  a  warrant  of  attorney,  and  to  discharge  the  defendant  out 
of  custody,  and  to  have  the  warrant  of  attorney  deliv^ed  up  to  be 
cancelled. 

The  defendant  had  been  arrested  on  the  6th  of  November  under  a 
CO.  so.  issued  on  a  judgment,  signed  on  the  31st  of  October  last,  on  a 
wairant  of  attorney,  executed  on  the  23d  of  August  last  The  affi- 
davit of  the  defendant  stated  that  the  warrant  of  attorney  had  been 
given  for  goods  supplied,  and  that  it  had  been  prepared  at  his  request 
by  a  law-stationer  according  to  terms  previously  agreed  upon  between 
the  attorney  and  the  defendant.  The  affidavit  then  added :  ^  And 
deponent  further  saith  that  on  the  said  23d  of  August  he  accompanied 
the  said  plaintiff  by  his  desire  and  one  Edgar  W.  I)rew,  to  the  onice  of 
Mr.  Seneca  Hughes,  the  attorney  for  the  said  plaintiff  in  this  action, 
at  15  Bedford  street^  C!ovent  Garden,  in  the  county  of  Middlesex,  (in 
which  said  house  the  plaintiff  also  then  resided,)  for  the  purpose  of 
the  said  Mr.  Hughes  witnessing  the  execution  of  the  said  wanrant  of 
»^— ~^^ III  ■---■ — I .— ^1^ 

1 21  Law  J.  Bep.  (v.  s.)  Q.  B.  16. 
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attorney  by  this  deponent,  and  that  on  the  said  23d  of  August  last  he 
signed  the  said  warrant  of  attorney  at  the  said  office,  and  in  the  pre* 
sence  of  the  said  Mr.  Hughes,  who  attested  the  execution  thereof,  and 
acted  as  the  attorney  for  this  deponent  therein.  And  deponent  further 
saith  that  there  was  no  attorney  present  at  the  said  time  when  depo- 
nent so  signed  the  said  warrant  of  attorney  save  and  except  the  said 
Mr.  Hughes,  who,  previously  to  this  deponent  so  signing  the  said 
warrant  of  attorney,  requested  this  deponent  to  authorize  him,  the 
said  Mr.  Hughes,  in  writing,  to  act  for  him,  this  deponent,  as  hii 
attorney,  in  the  signing  and  executing  the  said  warrant  of  attorney, 
and  wiuch  authority  he,  this  deponent,  accordingly  wrote  and  signed,'' 

&C. 

Mr.  Drew's  affidavit  stated,  that  the  plaintiff  introduced  the  defend* 
ant  to  Mr.  Hughes,  and  said  to  the  latter  that  he  was  to  act  as  the 
defendant's  solicitor  in  the  proceeding. 

The  warrant  of  attorney  was  addressed  ^'  To  T.  Moseley,  Seneca 
Hughes,  and  H.  C.  RusseU,  gentlemen,  attorneys  for  Her  Majesty's 
Court  of  Queen's  Bench  at  Westminster,  jointly  and  severally,  or  to 
any  other  attorney  of  the  same  court" 

The  attestation  clause  ran  thus  :^-'^  Signed,  sealed,  and  delivered 
by  the  said  J.  J.  Syer,  in  the  presence  of  me,  attorney  for  and  on 
behalf  of  the  said  J.  J.  Syer,  expressly  named  by  him  and  attending 
at  his  request,  and  whom  I  informed  of  the  nature  and  effect  of  the 
above  warrant  of  attorney  before  the  same  was  executed,  and  I  sub* 
scribe  as  such  attorney.  Senega  Hughes,  attorney-at-law, 

15  Bedford  street,  Covent  Garden." 

The  judgment  was  signed  on  the  warrant  of  attorney,  and  execu- 
tion issued  by  Mr.  Hughes,  as  attorney  for  the  plaintiff. 

Hawkins,  in  support  of  the  motion.  The  warrant  of  attorney  cannot 
be  supported.  It  is  attested  by  Hughes,  who  is  attorney  for  the  plain- 
tiff; The  plaintiff's  attorney  cannot  act  as  attorney  for  the  defendant 
in  the  attestation  of  a  warrant  of  attorney.  Pryor  v.  Swainej  2  Dowl. 
&  L.  P.  C.  37 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  214 ;  Sanderson  v. 
Westley,  6  Mee.  &  W.  98 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  204. 

[Erle,  J.  How  does  it  appear  that  Hughes  was  attorney  for  the 
plaintiff  at  the  time  ?  ] 

The  plaintiff  lived  in  Hughes's  house,  and  introduced  the  defendant 
to  Hughes,  and  told  Hughes  what  he  was  to  do.  The  warrant  is 
addressed  to  Hughes.  Hughes  signed  judgment  on  it,  and  issued 
execution  as  attorney  for  the  plaintiff.  There  is,  at  least,  enough  to 
call  upon  the  plaintiff  to  show,  if  he  can,  that  Hughes  was  not  his 
attorney.  Secondly,  as  the  warrant  is  addressed  to  Moseley,  Hughes, 
and  Russell,  it  is  submitted  that  they  are  incompetent  to  act  as  attest- 
ing witnesses  for  the  defendant 

[Erle,  J.  The  warrant  is  equally  addressed  to  every  other  attorney 
of  the  Court  of  Queen's  Bench.  If  this  objection  could  prevail,  no 
attorney  of  the  Queen's  Bench  could  act  as  attesting  witness ;  and 
so  practically  there  could  be  no  warrant  of  attorney  duly  attested,] 

A  distinction  may  well  be  taken  between  those  attorneys  who  are 
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specially  named  and  those  who  could  be  included  only  und^  the 
general  words.  Probably  the  proper  mode  of  drawing  the  warrant 
would  be,  to  add  the  words,  "  except  the  attorney  who  shall  attest  the 


same." 


Erle,  J.  I  am  of  opinion  that  no  sufficient  grounds  have  been  laid 
for  setting  aside  this  warrant  of  attorney.  It  is  a  security  given  for 
good  consideration,  and  was  prepared  by  the  defendant  himself,  who 
is  now  endeavoring  to  take  advantage  of  a  matter  that  has  no  effect 
on  his  substantial  rights.  There  is  no  statement  in  the  affidavit  that 
Hughes  ever  had  been  the  attorney  of  the  plaintiff  before  the  execu- 
tion of  the  warrant  of  attorney,  or  was  his  attorney  at  that  time.  The 
fact  of  the  plaintiff  living  in  the  same  house  with  Hughes  does  not 
tend  to  show  that  he  was  his  attorney,  nor  does  the  circumstance  of 
Hughes  issuing  execution  afterwards,  at  the  request  of  the  plaintifi^ 
raise  a  necessary  presumption  that  he  was  the  plaintifTs  attorney 
when  he  attested  the  warrant  It  is  said  that  the  plaintiff  introduced 
the  defendant  to  Hughes ;  but  a  great  number  of  cases  establish  the 
proposition,  that  although  the  plaintiff  introduces  the  attorney,  yet  if 
the  defendaint,  with  full  knowledge  of  his  rights,  adopts  the  attorney 
so  introduced  and  takes  him  as  lus  attorney,  the  instrument  attested 
by  such  attorney  is  perfectly  valid.  Here  the  defendant  signs  a  re- 
tainer to  Hughes,  and  adopts  him,  and  takes  him  as  his  attorney, 
apparently  with  a  full  knowledge  of  his  rights ;  and  I  see  no  dear 
ground  for  assuming  that  Hughes  was  then  attorney  for  the  plaintiff. 

It  was  further  objected  that,  as  the  warrant  of  attorney  was  addressed 
to  Hughes,  the  latter  was  not  competent  to  attest  the  document  as 
attorney  for  the  defendant ;  but  I  see  no  principle,  and  no  authorities 
have  been  cited  to  lead  me  to  hold  that  an  attorney  who  is  entitled 
to  enter  up  judgment  on  the  warrant  is  therefore  incapable  of  acting 
as  attorney  for  the  defendant  to  attest  the  execution. 

Rule  refused 


CoRSAR  &  others  v.  Reed.^ 

KoYember  21, 1851. 

Error — Bill  of  Exceptions — NonsuU — Plaintiff^ s  Right  to  appear. 

If,  upon  the  trial  of  a  cause,  the  judge  directs  a  nonsuit,  and  the  plaintifF  does  not  appear 
when  called,  and  judgment  of  nonsuit  is  therefore  entered  against  him,  he  cannot  tender  a 
bill  of  exceptions  and  bring  a  writ  of  error,  assigning  for  error  that  the  judge  improperly 
directed  the  nonsuit  The  proper  course  is  for  the  plaintiff  to  appear  and  require  the  judge 
to  direct  the  jury  in  point  of  Taw  in  his  favor,  and  upon  the  judge  refusing  to  permit  him 
to  appear,  and  nonsuiting  him  against  his  will,  or  refusing  to  direct  the  jury  in  his  fayor, 
the  plaintiff  may  tender  a  biU  of  exceptions,  and  bring  a  writ  of  error. 

[Strother  y.  Hutchinson^  4  Bing.  v.  c.  83,  explained.   Eds.] 

Error  upon  a  bill  of  exceptions  to  a  judgment  of  the  Court  of 

-      '  ■■  ■ .  —  ■  ^——.^ 
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Becoid  of  the  borough  of  KingBton-apon-Hnll.  The  record,  as  re* 
turned  in  obedience  to  the  writ  of  error,  set  out  a  declaration  in  the 
borouffh  court  for  goods  sold  and  delivered  by  the  plaintiffs  to  the 
defendant  within  the  jurisdiction  of  the  said  court,  and  upon  an 
account  stated  within  the  jurisdiction  aforesaid  between  them.  The 
defendant  pleaded,  (amongst  other  pleas,)  ^' never  indebted,"  upon 
which  issue  was  joined,  and  after  stating  the  award  of  the  jury  pro- 
cess, the  record  proceeded  i-*^^^  Afterwards,  &c.,  eame  as  well  the 
said  pleuntiffs  as  the  within-named  defendant,  jcc.,  and  the  jurors  of 
the  jury  whereof  mention  is  made  being  summoned,  also  came,  who 
to  speak  the  truth  of  the  matters  within  contained  being  chosen,  tried 
and  sworn,  after  evidence  being  given  to  them,  thereupon  withdrew 
from  the  box  here  to  consider  of  the  verdict  to  be  by  them  given  of 
and  upon  the  premises,  and  after  they  had  considered  thereof  and 
agreed  amongst  themselves,  they  returned  to  the  box  to  give  their 
verdict  in  that  behalf.  Whereupon  the  plaintiffs,  being  solemnly 
called,  came  not,  nor  do  they  further  prosecute  their  writ  against  the 
defendant  Therefore  it  is  considered  that  the  said  plaintifis  take 
nothing  by  their  said  writ,"  &c. 

The  bill  of  exceptions,  after  stating  that  the  issues  came  on  to  be 
tried  at  the  said  borough  court,  set  out  certain  facts  which  were  given 
in  evidence  by  the  counsel  for  the  plaintifis  in  support  of  the  first  issue 
raised  to  the  first  count.^  ^  Upon  the  aforesaid  proof,  the  counsel  for 
the  said  defendcmt  insisted  that  the  above  evidence  proved  a  delivery 
of  the  said  goods  by  the  plaintiffs  to  the  defendant  at  Arbroath  in 
Scotland,  and  not  any  delivery  of  them  at  Kingston-upon-Huli  within 
the  jurisdiction  aforesaid,  and  that,  therefore,  the  plaintiffs  were  not 
entitled  to  recover  upon  the  said  first  count  of  the  declaration.  The 
plaintiffs'  counsel,  on  the  other  hand,  insisted  that  the  said  evidence 
proved  such  a  delivery  of  the  said  goods  to  the  defendant  by  the 
plaintiffs  within  the  said  jurisdiction,  and  that  the  action  was,  there- 
fore, maintainable  as  far  as  respected  the  said  first  count.  The  said 
judge  of  the  said  court,  however,  declared  it  to  be  his  opinion,  and 
held  and  affirmed,  that  the  evidence  so  given  as  aforesaid  proved  a 
delivery  of  the  said  goods  to  the  defendant  at  Arbroath  in  Scotland 
and  not  at  Hull,  or  within  the  jurisdiction  of  the  said  court"  And  to 
maintain  the  issue  firstly  above  joined,  so  far  as  respects  the  said 
second  count,  the  plaintiffs'  counsel  gave  in  evidence  other  facts  (set- 
ting them  out,)  <^but  the  said  judge  then  declared  it  to  be  his  opinion, 
and  held  and  affirmed,  that  there  was  no  evidence  of  an  account 
stated  within  the  jurisdiction  so  as  to  maintain  the  said  count  of  the 
declaration.  And  the  said  judge  of  the  court  aforesaid  having  so  de- 
clared his  opinion  and  decision  in  favor  of  the  said  defendant  on  the 
issue  aforesaid,  with  respect  to  both  the  said  counts,  nonsuited  the 
plaintiffs.  Whereupon  the  counsel  for  the  plaintiffs,  conceiving  that 
such  opinions  and  decisions  of  the  said  judge  were  erroneous  and  bad 
—  ._  _.  ■-■_- ■        •     — - — 

1  The  evidence,  as  well  as  all  argament  upon  its  effect,  is  omitted  in  the  report,  a8 
the  court  gave  no  opinion  upon  the  merits  of  ue  case. 
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in  law,  made  bis  exceptions  to  the  said  opinionsi  decisionsi  and  judg- 
ments of  the  said  judge,"  &c. 
Joind^  in  eiror. 

OrompUmj  for  the  plaintiff  in  error.^  Sirother  v.  EbUchinson^  4  Bing. 
N.  C.  83;  B.  c.  7  Law  J.  Rep.  (n.  s.)  C.  P.  1,  is  a  distinct  authori^ 
that  a  biU  of  exceptions  will  lie  npon  a  nonsuit 

[Lord  Campbell,  C.  J.  There  the  sheriff  acted  against  law  in  non« 
suiting  a  plaintiff  who  appeared.1 

So  here  it  is  stated  in  the  bill  of  exceptions  that  the  recorder  non« 
suited  the  plaintiff,  who  thereupon  tendeied  a  bill  of  exceptions.  It  is 
perfectly  dear,  therefore,  that  the  plaintiff  objected  to  being  nonsuited, 
and  so  the  two  cases  are  directly  parallel 

MeUishj  contra.  No  writ  of  eiror  will  lie  in  this  case.  A  party 
may  when  being  caUed  appear  and  require  the  judge  to  direct  the  jury, 
and  then  he  may  tender  a  bill  of  exceptions  to  that  direction ;  but  if 
he  does  not  appear  and  is  nonsuited,  he  cannot  afterwards  be  heard 
to  except  to  the  ruling  of  the  judge  in  point  of  law.  The  sole  ground 
of  the  decision  in  Stroiher  v.  Hutchinson  is,  that  the  judge  nonsuited 
the  plaintiff  against  his  will,  and  refused  to  leave  the  case  to  the  jury ; 
there  is  no  doubt  that  the  sheriff's  decision  there  was  perfectly  correct 
in  point  of  law. 

[Lord  Campbell,  C.  J.  But  it  does  seem  to  lay  it  down  broadly 
that  a  judge's  direction  of  a  nonsuit  is  reviewable  by  biU  of  excep- 
tions.] 

The  judgment  of  Bosanqnet,  J.,  shows  that  the  court  proceeded  on 
the  ground  that  the  judge  had  misconducted  himself  in  directing  the 
nonsuit  against  the  will  of  the  plaintifE  In  truth,  the  plaintiff  there 
was  never  legally  nonsuited,  and  there  is  no  doubt  that  if  a  wrong 
judgment  is  entered,  on  a  nonsuit,  a  writ  of  error  will  lie.  But  there 
is  no  single  case  to  be  found  where  a  plaintiff,  after  being  duly  non- 
suited, has  ever  been  allowed  to  tender  a  bill  of  exceptions. 

[Lord  Campbell,  C.  J.  The  statement  on  this  record  that  the 
plaintiff  was  nonsuited,  and  thereupon  tendered  a  bill  of  exceptions,  is 
absurd.     He  was  out  of  court  by  the  nonsuit] 

It  is  for  that  reason  that  a  plaintiff  after  a  nonsuit  cannot  move  for 
judgment  nan  obstante  veredicto.  In  Evans  v.  Swete^  2  Bing.  326 ; 
s.  c.  3  Law  J.  Bep.  C.  P.  21,  Best,  C.  J.,  says,  it  is  difficult  to  conceive 
that  error  can  lie  after  a  nonsuit,  except  for  some  mistake  in  entering 
up  the  judgment  Kempland  v.  Macauley^  4  Term  Rep.  436.  Minchin 
V.  Clementy  1  B.  &  Aid.  252,  shows  that  Lord  Ellenborough's  opinion 
was  to  the  same  effect 

[Lord  Campbell,  C.  J.  The  established  practice  is  that  a  plain- 
tifi  may  always  appear  and  require  the  case  to  go  to  the  jury.  I 
remember  having  done  so  on  the  Oxford  circuit,  and  succeeded  in 
getting  the  verdict] 

There  is  nothing  on  this  record  to  show  that  the  judge  was  ever 

1  Before  Lord  Campbell,  C.  J.,  Fattbson,  J.,  and  Coleridge^  J. 
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asked  to -direct  the  jury.  The  exptesaion  that  ^the  judge  nonsuited 
the  plaintiflfs "  can  only  mean  that  he  expressed  an  opinion  that  the 
plaintiffs  should  be  nonsuited,  and  that  the  plaintiffs  acquiesced  in 
that  opinion.  If  this  attempt  were  to  prevail,  the  case  might  be  car- 
ried up  to  the  House  of  Lonis,  and  if  the  judgment  of  nonsuit  were 
there  aifirmed  the  plaintiffs  would  be  able  to  bring  a  fresh  action  the 
next  day,  whereas  interest  retpublicce  ut  sit  finis  litiwn. 

Orompton^  in  reply.  The  statute  of  Westminster  says  nothing 
about  a  jury  or  a  verdict;  a  bill  of  exceptions  is  given  for  any  miscar- 
riage of  a  judge  in  point  of  law. 

[Lord  Campbell,  C.  J.  The  practice  for  which  you  contend  would 
be  very  inconvenient  if  allowed.] 

It  is  a  mere  question  of  degree,  whether  a  judge  nonsuits  a  plain- 
tiff in  inrntuMj  or  a  plaintiff  acquiesces  in  the  decision  of  the  judge, 
and  is  nonsuited  through  ignorance  of  the  law. 

[Patteson,  J.  This  record  is  inconsistent  A  plaintiff  cannot  ten* 
der  a  bill  of  exceptions  after  he  is  nonsuited.] 

The  same  inconsistencv  existed  in  Strother  v.  Hutchinson.  But  it 
is  in  truth  merely  formal,  as  there  are  no  doubt  some  cases  where  a 
bill  of  exceptions  may  be  tendered  after  a  nonsuit  The  objection  is 
clearly  answered  in  that  case. 

[Lord  Campbell,  C.  J.  Can  you  after  a  nonsuit  bring  a  writ  of 
eiTor  for  any  thing  which  took  place  before  the  nonsuit?] 

In  Strother  v.  Mutchinson^  Tindal,  C.  J.  says,  it  lies  for  improperly 
allowing  or  refusing  a  challenge  of  the  jury. 

Our*  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  if  upon  the  trial  of 
a  cause  the  judge  directs  a  nonsuit  and  the  plaintiff  does  not  appear 
when  called,  he  cannot  tender  a  bill  of  exceptions  and  bring  a  writ  of 
error,  assigning  for  error  that  the  judge  improperiy  directed  the  non- 
suit The  proper  course  would  have  been  lor  the  plaintiff  when 
called,  to  have  appeared  and  required  the  judge  to  direct  the  jury  in 
point  of  law  in  his  favor.  Upon  the  judge  refusing  to  do  so,  or  refuse 
ing  to  permit  him  to  appear,  he  might  have  tendered  a  bill  of  excep- 
tions, and  brought  a  writ  of  error.  He  had  a  clear  right,  if  he  so 
thought  fit,  to  have  the  issues  joined  submitted  to  the  jury,  and  to  ten- 
der a  bill  of  exceptions  upon  the  judge's  direction  in  point  of  law; 
and  if  the  judge  refused  to  permit  him  to  appear  and  insisted  on  non« 
suiting  him  against  his  will,  this  would  be  a  miscairiage,  for  which  a 
bill  of  exceptions  would  lie.  But  if  acquiescing  in  the  nonsuit  he 
does  not  appear,  and  no  direction  in  point  of  law  is  given  to  the  jury 
and  no  venuct  is  found,  we  conceive  that  the  supposition  of  a  bill  of 
exceptions  is  an  absurdity. 

When  the  plaintiff  has  made  default  and  abandoned  his  suit,  he  is 
not  in  court,  and  it  is  impossible  that  he  should  tender  a  bill  of  excep- 
tions.   His  only  remedy  is  an  application  to  the  court  from  which  the 
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reooid  conies  to  set  aside  the  nonsuit  and  grant  a  new  trial  In  the 
vast  majority  of  oases  ample  justice  is  thus  done  to  the  plaintiff;  but 
if  he  distrusts  the  court  from  which  the  record  comes,  and  wishes  to 
put  the  question  of  law  upon  the  record,  his  course  is  to  appear  and  to 
insist  on  the  judge  directing  the  jury,  and  on  the  jury  junding  a  ver* 
diet  That  he  is  entitled  to  do  so  is  clearly  established  by  Minchm  v. 
ClemefU,  and  various  other  authorities  collected  in  1  Saund.  195  d,  lu 
A  writ  of  error  may  be  brought  where  there  has  been  judgment  upon 
a  nonsuit,  but  this  is  for  some  error  subsequent  to  the  nonsuit,  which 
can  BO  rarely  occur  that  such  a  writ  of  error  is  consideied  as  almost 
necessarily  brought  for  delay.  In  Evans  v.  Sweety  Best,  &  J.,  says, 
^  It  is  difficult  indeed  to  conceive  how  error  can  lie  after  a  nonsuit, 
except  for  some  mistake  in  entering  up  the  judgment:  error  on  the 
original  record  caimot  be  complained  of^  when  the  plaintiff  has  aban- 
doned all  his  proceedings." 

Mr.  Crompton  placed  all  his  reliance  on  Strotker  v.  EkUhmsonij  an 
instance  (and  the  only  one  to  be  found  in  the  books)  of  a  bill  of  ex- 
ceptions on  a  nonsuit  But  when  that  case  is  examined,  it  will  be 
found  to  be  no  authority  for  him,  as  the  language  of  the  judges  must 
be  construed  with  reference  to  the  proceedings  before  them.  There 
the  plaintiff,  instead  of  acquiescing  in  the  nonsuit,  appeared  when 
called,  and  the  very  exception  taken  was  that  the  judge  still  insisted 
on  nonsuiting  him,  instead  of  leaving  the  issue  to  the  jury  with  a 
direction  in  point  of  law  how  it  was  to  be  found.  The  bill  of  excep- 
tions alleged,  that  "  though  the  said  plaintiff  did  then  and  there  by 
his  said  attorney  insist  upon  the  cause  being  left  to  the  jnrv,  and  did 
offer  to  abide  their  determination,  and  did  appear  on  his  bemg  called, 
and  did  refuse  to  consent  to  a  nonsuit,  yet  the  said  sheriff  did  then 
and  there  order  the  said  plaintiff  to  be  called,  and  did  then  and  there 
declare  that  the  said  plaintiff  was  nonsuited,  and  the  jury  thereupon 
did  not  give  a  verdict  Whereupon  the  said  plaintiff  by  his  said 
attorney  did  then  and  there  except  to  the  opinion  of  the  said  sheriff, 
and  did  insist  on  the  illegality  of  nonsuiting  him,  the  said  plaintiff, 
without  his  consent  and  contrary  to  his  wish."  Tindall,  C.  J.,  says, 
^'  It  is  objected  that  the  judge's  directing  a  nonsuit  cannot  be  the  sub- 
ject of  a  bill  of  exceptions ;  I  think,  however,  that  such  a  direction 
falls  within  the  principle  on  which  that  remedy  has  been  provided  for 
errors  in  judgment  at  the  trial."  But  this  must  be  understood  of 
directing  a  nonsuit  where  the  plaintiff  has  appeared,  and  refused  to 
be  nonsuited.  Being  still  in  court  and  desirous  to  prosecute  his  suit, 
there  is  no  difficulty  in  supposing  that  he  tenders  a  bill  of  exceptions. 
In  the  present  case  there  is  the  following  statement  in  the  record  of 
the  judgment  ''  WhereufMin  the  plaintiffs,  being  solemnly  called, 
came  not ;  nor  do  they  further  prosecute  their  suit  against  the  defend- 
ant Therefore  it  is  considered  that  the  plaintiffs  take  nothing  bv 
their  writ,"  and  the  bill  of  exceptions  appended  to  the  judgment-rou 
shows  that  the  plaintiffs  acquiesced  in  the  nonsuit,  and  never  offered 
to  appear,  "the  said  judge  then  declared  it  to  be  his  opinion,  and 
held  and  affirmed,  that  there  was  no  evidence  of  an  account  stated 
within  the  said  jurisdiction ;  and  the  said  judge  having  so  dedaied 
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his  opinion  and  decision  in  favor  of  the  said  defendant,  nonsuited  the 
plaintifis ;  whereupon  the  counsel  for  the  plaintiffs  made  his  excep- 
tions," &C.  No  opposition  is  offered  to  the  nonsuit,  and  no  bill  of 
exceptions  is  alleged  to  have  been  tendered  till  the  plaintiffs  when 
called  had  declined  to  come  forth  and  were  in  court  no  longer. 
Strother  v.  SUckimonj  therefore,  is  not  an  authority  in  point 

We  have  only  further  to  observe,  that  extreme  inconvenience  would 
follow  if  the  practice  were  introduced  of  tendering  a  bill  of  exceptions 
upon  the  judge's  direction  in  point  of  law,  without  a  finding  of  the 
issue  by  the  jury ;  for  the  record  might  thus  be  carried  into  the  House 
of  Lords,  and  after  a  decision  against  the  plaintiff  by  the  court  of  last 
resort  a  nonsuit  merely  would  be  confirmed,  and  he  would  be  at 
liberty  to  commence  a  firesh  action  for  the  same  cause.  Upon  the 
whole,  we  are  of  opinion  that  no  error  is  assigned  in  the  present  case 
of  which  we  can  take  notice,  and  that  the  defendant  in  error  is  enti- 
tled to  our  judgment.  JudgmeiUfar  ike  defendant  i»  error)- 


Regina  v.  The  Master,  Fellows,  and  Assistants  of  the  Coi«- 

LEOE  OF  God's  Gift  in  Dulwxoh,' 

KoTember  19,  1851. 

CorparaUon  •»  College  -—  StaJMes^  OonsirucHon  of'^  Bight  of  voting 
for  Corporate  Officer'^  Charter ^^ Delegation  ofPdwers  iy  Crown 
—  Usage. 

King  Jtmw  L  by  a  duuter  in  1619,  gnmted  to  B.  A.  UeesM  tofoond  a  collage,  whidi  should 
consist  of  one  master,  one  warden,  four  fellows,  six  poor  brethren,  six  poor  sisteiB,  and 
twelve  poor  scholars,  to  be  maintained,  &c.  according  to  snch  ordinances,  &c.  as  ^oidd  be 
made  bj  the  said  E.  A.,  with  power  to  the  said  £.  A.  to  make  ordinances,  &c.  for  fhe 
maintenance,  mle,  govemraent,  &c  of  the  said  master,  warden,  ke^  which  should  be  a  body 
corporate.  E.  A.  by  deeds  ia  1619  created  the  college,  to  consist  of  the  seTcral  persons 
named  in  the  charter,  and  by  an  indentore  dated  in  1620,  lie  endowed  the  college  with 
lands  in  three  parishes.  By  an  instrunent  made  in  1626,  £.  A.,  by  virtae  of  the  power 
given  to  him  by  the  charter,  made  certain  ordinances,  Ac  for  the  government  of  die  said 
college.  These  ordinances  provided  that  the  chnrchwardens  of  the  three  parishes  where 
tiie  college  lands  were  situate  shoold  be  assistants  to  the  master,  warden,  ana  fellows  of  the 
said  coUege  in  the  governing  thereof,  and  gave  them  power  to  elect  the  poor  brethren,  sis-' 
ters,  or  sdlolars  from  &e  parishes  to  which  ther  lespectiTely  belonged.  Thtj  also  raovided 
that  if  the  place  of  warden  should  be  void,  "  tne  master,  atsukuUB^  vad  fellows  "  snould  go 

1  Quashing  the  writ  of  error  appears  to  be  fbe  proper  course  of  proceeding  wher^ 
tbe  vmt  does  not  lie,  or  has  improperly  issued.  See  Tolson  t.  Kayej  7  Sc.  N.  B.  222*; 
JKui^T.  SmmondSy  7  Q.  B.  B4>*  289;  s.  c.  14  Law  J.  Bep.  (n.  s.)  Q.  B.  S4S;  and 
Thorpe  ▼.  Phwdeuj  2  Ezch.  Eap.  887;  s.  o.  17  Law  J.  Sep.  (n.  S.)  ExcL  236. 

9  21  Law  J.  Bep.  (n.  s.)  Q.  B.  36. 

In  Maine  it  has  h&ea  held  under  a  8tat-  exeeptions  lie  thereto.    Fevler  ▼•  Fejfl^f 

uto  of  that  state,  which  allows  &e  party  2  Greenleaf,  810,  (1823.)    But  it  haa  xe- 

<*  aggrieved  by  any  opinion,  direction,  or  cently  been  decided  in  Illinois,  that  ]£  a 

judgment''  or  the  court,  the  right  to  file  party  Toluntarily  submits  to  a  nonsuit^  he 

exceptions  tiiento,4uit  a  judgment  diiee^  cannot  allege  exceptiona.  Peppier.  JOmmn, 

iog  a  niHisnit  ia  withia  the  statutei  sod  3  GifaDaiit  87|  (1846.) 
VOL.  VIII.                     33 
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into  chftpel  and  "  proceed  to  the  election  of  a  neir  warden,"  and  tiutt,  after  the  wnior  fel- 
low had  read  the  statutes  relating  to  the  persons  to  be  elected,  "  the  elecior$  shonld  make  die 
•  said  election  indifTerently,"  &c  If  boUi  the  places  of  master  and  warden  should  be  Toid 
at  one  time,  notice  was  to  be  given  b;jr  the  senior  fellow  to  the  assistants  to  repair  to  the 
college  within  three  days  ^^  to  join  wUh  thefHUnn  in  the  elecUon  of  a  new  master,  which 
shoum  ba  in  all  points  as  he  formerly  described  in  the  election  of  a  warden."  The  assist- 
ants had*  always,  from  the  foundation  of  the  college,  been  accustomed  to  vote  at  Uie  elec- 
tions of  wardens :  — 

ffeU  first,  that  by  these  ordinances,  coupled  wi^  the  inyariable  nsaee,  the  assistants  had  a 
voice  in  the  election  of  warden ;  and,  secondly,  that  £.  A.,  although  he  could  not  alter  the 
constitution  of  the  college,  had  power  to  give  ^e  assistants,  who  were  not  members  of  the 
corporation,  a  right  of  voting  fbr  a  corporate  officer ;  and,  thirdly,  that  the  lapse  of  time  after 
the  foundation  of  the  college  did  not  take  away  his  right  to  oujce  snch  an  oidinanee. 

Mandamus  to  admit  one  Richard  William  Allen  to  the  office  of 
warden  of  the  said  college.  The  writ  recited  letters  patent  of  the 
17  James  1,  (1619,)  wherehy  that  king  granted  a  license  to  Edward 
AUeyne  of  Dulwich,  to  make  and  found  one  college  in  Dulwicb  afore- 
said, which  should  endure  and  remain  forever,  and  should  consist  of 
one  master,  one  warden,  four  fellows,  six  poor  brethren,  six  poor  sis- 
ters, and  twelve  poor  scholars  to  be  maintained,  sustained,  educated, 
&C.  according  to  such  ordinances,  statutes,  and  foundation  as  should 
be  made  by  the  said  E.  Alleyne  in  his  lifetime,  or  any  other  person  or 
persons  to  be  specially  nominated  by  him  after  his  death.  And  that 
by  the  said  letters  patent  power  was  also  given  to  the  said  K  Alleyne 
to  ordain  and  xnake  ordinances,  rules,  constitutions,  and  statutes  for 
the  more  better  and  orderly  maintenance,  &c.  and  rule  of  the  said 
master,  warden,  four  fellows,  six  brethren,  six  poor  sisters,  and  twelve 
poor  scholars  of  the  said  college  when  and  as  often  as  need  should 
require ;  that  the  college  so  to  be  created  should  be  called  the  college 
of  '^  God's  Gift ; "  and  that  the  said  master,  warden,  four  fellows,  six 
poor  brethren,  six  poor  sisters,  and  twelve  poor  scholars,  and  their  suc- 
cessors, when  the  same  college  should  be  created,  should  be  a  body 
corporate.     And  that  the  said  King  James  I.  did  by  the  said  letters 

f)atent  also  grant  and  give  license  and  authority  to  the  said  E.  Al- 
eyne,  &c.  from  time  to  time,  and  as  often  as  need  should  require,  to 
make  and  ordain  statutes,  ordinances,  &c.  for  the  good  and  better 
maintenance,  sustenance,  relief,  education,  government,  and  ordering, 
as  well  of  the  said  college  so  to  be  created  as  aforesaid,  as  of  the  said 
master,  warden,  four  fellows,  six  poor  brethren,  six  poor  sisters,  and 
twelve  poor  scholars,  and  their  successors  forever;  and  that  the  said 
statutes,  ordinances,  &c.  so  by  him  to  be  made  should  forever  and  in 
all  succeeding  times  stand,  be,  and  remain  inviolable  and  in  full  force 
and  strength  in  law  to  all  intents  and  purposes,  ihe  same  being  not 
xqpugnant  to  the  royal  prerogative,  nor  contrary  to,  the  laws  ana  sta- 
tutes of  England,  nor  any  the  ecclesiastical  laws,  canons,  or  constitu- 
tions of  the  Church  of  England  which  then  should  be  in  force. 

The  writ  then  stated  that  the  said  E.  Alleyne,  bv  a  deed  of  the 
13th  of  September,  17  James  1,  and  by  virtue  and  mrce  of  the  said 
letters  patent,  and  by  the  power  and  authority  thereby  to  him  granted, 
did  make,  found,  erect,  create,  and  establish  one  college  in  Bulwich 
aforespUd,  which  should  endure  and  remain  forever,  and  should  consist 
of  one  master,  one  warden,  four  feQows,  six  poor  brethren,  six  poor 
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sisters,  and  twelve  poor  scholars,  and  did  according  to  the  liberty  and 
power  given  him  by  the  said  letters  patent,  make,  fomid,  erect,  and 
establish  certain  persons  named  in  the  said  deed  to  be  the  first  msuitery 
the  first  warden,  the  first  fonr  fellows,  the  first  six  poor  brethren,  the 
first  six  poor  sisters,  and  the  first  twelve  poor  scholars  respectively  of 
the  said  college,  and  did  give  and  grant  to  the  same  the  offices  and 
places  aforesaid,  to  have  and  to  hold  the  same  to  them  and  their  sue* 
cessors  in  the  same  offices  and  places  in  perpetual  succession  forever, 
according  to  such  statutes,  ordinances,  &c  as  should  thereafter  be 
made  by  him,  the  said  E.  AUeyne.  And  that  the  said  E.  Alleyne  did 
further  by  virtue  and  force  of  the  said  letters  patent  make,  found,  &c, 
and  establish  that  the  said  college  should  forever  be  called  and  named 
"  The  College  of  God's  Gift"  in  Dulwich,  in  the  county  of  Surrey, 
and  that  the  said  master,  warden,  four  fellows,  six  poor  brethren,  six 
poor  sisters,  and  twelve  poor  scholars  of  the  said  college  and  their 
successors,  should  be  in  deed  and  name  one  body  corporate. 

The  writ  then  stated  that  by  an  indenture,  dated  the  24th  of  April, 
1620,  E.  Alleyne  endowed  the  said  college  with  certain  lands  in  the 
parishes  of  St.  Botolph,  Bishopsgate,  and  St  Giles  without  Cripple- 
gate,  and  that  the  said  E.  Alleyne  by  a  certain  instrument  in  writing 
signed  by  him,  and  bearing  date  the  29th  of  September,  1626,  for  the 
better  maintenance,  relief,  sustenance,  education,  government,  and 
ordering  as  well  of  the  said  college  as  of  the  said  master,  warden, 
four  fellows,  six  poor  brethren,  six  poor  sisters,  and  twelve  poor  scho- 
lars, by  virtue  and  force  of  the  saia  letters  patent,  and  bv  the  power 
and  authority  thereby  to  him  given,  did  make  certain  ordmances,  &c., 
and  statutes  [which  the  writ  set  out^.]     The  writ  then  stated  that 


1  The  foUowinff  were  the  material  clauses  of  ihe  statutes : — 

1.  Imprimis.  I  ordaine  and  establishe  for  eyer,  that  there  shall  be  a  master,  ivar^ 
den,  fower  fellowes,  sixe  poore  brethren,  size  pobre  sisters,  and  twelve  poore  scholars 
in  and  belonging  to  the  collese. 

2.  Item,  for  the  better  furwerance  of  the  honor  and  service  of  Almightie  God,  and 
for  the  good  and  welfare  of  the  said  college,  I  ordaine  and  for  ever  establish  for  all  succeed- 
ing times  to  come,  that  there  shall  be  continually  sixe  cliaunters  for  musi^ue  and  nnging 
in  the  chappel  of  the  said  college,  and  shall  be  called  and  esteemed  as  junior  fellowes, 
every  one  of  them  to  have  his  voice  according  to  the  statutes  as  the  fower  senior  fel« 
lowes  have ;  sixe  assistants  touchinff  the  ordering  of  the  said  college,  and  the  rents,  re- 
venues, and  profits  thereof,  and  tnirtjr  members ;  the  said  chaunters,  assistants,  and 
members  to  be  imployed  and  taken  to  such  uses,  intents,  and  purposes,  as  hereafter  in 
these  my  orders  and  statutes  I  shall  further  direct  and  appoint. 

7.  Item,  that  every  one  of  the  poore  schollers  shalbe  at  the  time  of  their  several  eleo* 
tion  and  admission  bietween  the  age  of  mxe  or  eight  years  or  thereabouts,  and  to  remaio 
as  schoUars  in  the  said  college  noe  longer  but  untill  they  be  eighteen  years  of  age  at 
the  most,  and  then  at  the  chaige  of  the  college  to  be  put  forth  either  for  schoUm  or 
trades,  as  their  capacity  will  fitt ;  ail  of  them  at  the  tyme  of  their  said  admission  to  be 
orphants  without  &ther  and  mother,  or  at  the  least  such  as  their  parents  receive  the 
weekly  alms  of  the  parish  where  they  live,  and  for  want  of  such,  any  other  poore  chil- 
dren of  tibe  said  panshes  such  as  the  assistants  of  the  said  parishes  shall  think  in  most 
need. 

8.  Item,  that  two  churchwardens  of  the  parish  of  St  Bnttdphes  without  BisbofN^ 
gate,  London,  and  two  churchwaidens  of  St  Saviour's  in  Southwarke,  in  the  counde 
of  Surrey,  and  two  churchwardens  ol  dmt  nart  of  the  parish  of  St  Giles  withoot 
Creplegate,  Loodoo,  which  is  in  the  countie  or  MiddleseXj  m  the  time  being  for  ever. 
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the  said  oidinanoes,  &&,  and  statutes  had  always  from  the  time  of  the 
making  of  the  same  respectively  hitherto  remained  and  continned, 

■hall  be  anistants  to  the  master,  irardeiii  and  fellowB  of  the  said  college  in  the  goyem- 
sng  thereof.  , 

9.  Item,  that  the  sixe  poore  brethren  and  axe  poore  sisters  and  twelrepoore  schoHars 
shall  be  for  ever  chosen  of  the  parishes  herein  specified  in  manner  and  rom  following 
liiat  is  to  say,  two  of  the  poore  brethren  and  one  of  the  poore  sisters  and  three  of  the 
poore  schollan  oat  of  the  parish  of  St  Bnttolphs,  &c^  two  other  of  the  poore  brethren 
and  one  of  the  poore  sisters  and  three  of  the  poore  sehoDars,  oat  of  the  parish  of  St 
Sarioar^s  in  Southwarice,  one  of  the  poore  brethren  and  two  of  the  poore  sisters  and 
three  of  the  poore  schoUars  out  of  that  part  of  the.  said  parish  of  St  Giles  without  Cre- 
plegate,  ftc.,  one  other  of  the  poore  brethren,  two  of  the  poore  sisters,  and  three  of  die 
poore  schoUars  out  of  the  parish  of  Camerwell  in  the  county  of  Surrey. 

10.  Item,  that  the  churchwardens  and  vestrie  of  the  parishes  of  St  Buttoh)hes,  &c., 
of  St  SaviouT^s,  &c.,  and  of  that  part  of  the  parishe  of  St  Giles  without  Creplegate, 
&C.,  shall  seveially  in  their  parishes  make  choice  often  poore  persons,  (that  is  to  saie,) 
five  poore  men  iaad  five  poore  women  in  each  of  their  narishes  to  be  members  of  die 
said  college  and  to  be  admitted  by  them  into  my  almsnouses  at  London,  that  from 
thence  they  may  be  admitted  into  the  college  as  places  shall  fall  void.  Provided  that 
such  as  they  admit  and  choose  be  (as  neere  as  may  be)  single  persons,  &c.,  and  if  any 
of  them  after  their  admittance  marry  or  become  nn^le  and  many  agaune,  that  then 
eyeiy  of  the  said  members  so  doing  shall  by  the  assistants  of  tiiat  parishe  where  the 
aame  shall  happen  be  thence  expelled,  and  a  new  member  chosen  m  his  or  her  place 
that  is  expellea. 

11.  Item,  that  n3me  of  the  poore  brethren  and  sisters  shall  be  elected  out  of  those 
thirty  manben  as  places  shall  be  vend,  that  is,  to  those  that  are  to  be  elected  out  of 
8t  Isuttolph's,  St  Saviour^B,  and  St  Giles,  in  maan^  Avowing,  that  is,  the  assistantB 
of  that  parish,  or  of  that  part  of  the  parish  finom  whence  the  partie  deceased  or  de- 
parted had  been  taken  before  ihall,  upon  notice  eiyen  them  by  the  master  at  warden 
of  the  said  college  of  the  place  Uien  yoid,  send  such  two  of  those  members  as  the 
master  or  warden  shall  nominate,  which  said  two  persons  shall  draw  lots  for  the  place, 
&e. 

12.  Item,  that  the  manner  of  the  drawing  of  the  said  lots  shall  be  thus,  that  is  to 
say,  two  equal  suiall  rowles  of  paper  to  be  mdifferently  made  and  rolled  op,  in  one  of 
which  rolls  the  wordes  ^  Grodds  guift"  are  to  be  written,  and  the  otiier  rowle  is  to  be 
left  bhink,  and  so  put  into  a  boxe,  which  boxe  shall  be  tiirice  shaken  up  and  downe, 
and  the  ^dest  person  of  those  two  who  are  elected  to  drawe  the  first  lot,  and  the 
youncer  person  the  second,  and  yrhich  of  them  draweth  the  lott  yrheron  ihe  words 
*^  God's  gut"  are  written,  shall  be  fi>rthwith  admitted  into  the  void  place  or  office  in 
the  said  college,  as  the  case  shalT  reouire,  &c. 

18.  Item,  mat  when  the  phice  of  tne  master  shall  be  ymd,  then  the  warden  shall  take 
upon  him  to  be  master  without  delay,  &c.,  and  shall  be  admitted  thereunto  by  the  fel- 
lowes,  or  the  most  part  of  diem  then  redding  in  the  colle^,  and  shall  take  the  oath 
hereafter  expressea  to  be  ministered  unto  him  by  the  senior  fellow  then  present,  in 
the  chappeU  of  the  said  college  in  the  presence  of  the  corporation  then  present,  Sec 

14.  Item,  that  the  master  the  next  dale  after  his  admission  shall  in  the  chappeU 
after  mommg  prayer,  there  appoint  the  Monday  fortnight  fbUowii^  for  the  election  of 
the  warden,  and  siiall  dbo  send  three  seyeral  notes  to  all  the  assistants  for  to  giye  no* 
tice  thereof  in  their  seveial  piurishe  churches  the  next  saboth  d^,  expressing  the  quali- 
tye  and  con<£tion  of  liie  person  elective. 

15.  Item,  that  upon  ihe  dale  of  the  election  of  the  warden,  the  master,  the  assistants 
and  fellowes  after  all  or  the  moste  parte  of  them  be  assembled,  shall  decently  and  or- 
deriy  goe  into  the  chappeU  and  there  afler  service  and  sermon  made  by  one  of  the 
fellowes,  proceed  to  the  election  of  a  new  warden ;  afler  that  the  senior  fellow  th^ 
present  soall  publiquely  and  audibly  read  such  and  so  many  of  the  before-recited  ordi- 
nances as  do  expresse  of  what  condition  and  qualitie  the  person  elected  ov^ht  to  be,  and 
after  that,  the  elector  shall  make  the  said  election  indifferently  withrat  partialitgry 
fiivour,  or  respect  of  persons. 

1$.  Item,  that  if  above  the  number  of  two  shall  stand  to  be  elected  warden  equal  in 
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and  still  remained  and  oontumed  nmeacinded  and  unrevoked,  and  in 
full  force  and  effect     And  that  there  were  not,  nor  have  there  been 

k 
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blood  and  conditioii,  tbat  then  they  shall  paase  hy  voices  of  the  electors  then  present, 
and  that  they  two  that  shaU  have  most  voices  to  oraw  lotts  for  the  place  in  such  man- 
ner and  form  as  is  formerly  expressed. 

20.  Item,  that  if  both  the  places  of  master  and  warden  shall  happen  to  be  void  at 
one  tjrme,  (which  God  forbjo,)  that  the  senior  fellow  then  present  shall,  within  fower-> 
and-twentie  hours,  give  notice  thereof  to  the  assistants  to  make  speedy  repair  to  the 
college  within  three  days  after,  to  io^e  with  the  feliowes  in  the  election  of  a  new 
master,  which  shall  be  in  all  points  as  is  formerly  described  in  the  election  of  a  warden, 
the  master  being  admitted  then  presently,  the  next  daie  to  app<»nt  a  time  for  the  elec- 
tion of  a  warden  as  is  above  specified,  and  at  every  such  election,  the  dynner  for  the 
whole  college  shall  be  at  the  said  master  and  warden's  equal  chatge. 

23.  Item,  that  when  any  of  the  poore  schoUan'  places,  that  is  to  say,  any  of  the  nyne 
that  are  to  be  chosen  out  of  the  jMuish  of  St  Buttolph's,  &c.,  St  Saviour's,  &c.,  and  that 
part  of  the  parish  of  St  Giles  without  Crepleg»te,  &c.  shall  happen  to  be  void,  then  the 
master  and  warden  shall  give  notice  thereof  to  the  two  churchwardens  (the  assistants 
of  that  parishe,  or  of  that  part  of  the  parishe  finom  whence  the  poore  schoUar  departed  or 
deceasea  was  first  receaved  into  the  coUeffe,)  and  they  to  cause  three  or  fower  of  the  poore 
children  of  their  parishe  to  be  sent  to  the  college  uie  Sunday  se'nnight  next  following 
bv  nyne  of  the  clock  in  the  forenoon,  that  the  master  or  warden  of  the  said  college  may 
choose  two  to  draw  the  said  lotts  for  the  vacant  phice,  &c. 

24.  Item,  that  the  master,  warden,  and  feliowes  shall  forever  have  the  sole  denomin*- 
con  and  election  of  the  poore  brethen  and  poore  sisters  and  poore  schollars  that  are  to  be 
elected  out  of  the  parish  of  Camerwell,  to  elect  whom  they  snail  think  fitt,  without  limit- 
ation of  age,  provided  always  the  persons  elective  (men  and  women^  be  single  and 
needv,  and  especially  if  ihey  inhabit  in  the  lordshippe  of  Dulwich  wnere  the  college 
stanaeth  if  yt  may  be. 

Master  and  Warden's  Oath. 

25.  I,  A.  B.,  admitted  to  the  office  of  master,  [or  wuden]  of  the  College  of  God's 
Gift  in  the  county  of  Surrey  am  a  sinde  person,  unmarried,  uncontracted,  and  so  long 
as  I  shall  execute  the  said  office  will,  by  Go&'s  assistance,  so  continue.  I  shadl  never 
fraudulently,  maliciously,  or  wittingly  for  my  part  go  about  to  alter  or  change  the  foun- 
dation of  the  sud  college,  or  anv  part  thereof  or  any  ordinance  or  statute  ordained  or 
made  for  the  government  thereof  but  to  the  best  and  uttermost  of  my  power  shall  mithfully 
keep  and  observe  the  same,  &c.  The  warden  to  take  the  same  oath  at  admittance, 
mutatis  mutandis. 

The  Oath  of  the  Auistants. 

28.  Tou,  A.  B.  churchwarden  of  the  parish,  &c.  who  are  now  admitted  to  be  one  of 
the  assistants  of  this  College  of  God's  Guift  in  Dulwich  in  the  counde  of  Surrey,  doe 
sweare  that  you  for  your  parte  shall  not  willinely  or  wittinsly  give  consent  at  any  time 
hereafter  to  the  breiuung  or  alteracon  of  the  roundacon  of  this  college  or  of  any  ordi- 
nance or  statute  made  concerning  the  same  or  the  government  thereof,  but  so  well  as 
you  may  see  them  trulie  kept  and  peifonned,  &c 

The  Office  of  the  Assistants. 

41.  Item,  that  the  assistants  shall  twice  eveiye  yeare  repeare  to  the  ooUege  to  hear 
and  see  the  audit  and  view  the  accompts  of  the  warden  and  others,  that  is,  on  the  fourth 
day  of  March  and  the  fourth  day  of  September,  but  if  any  of  those  daies  be  Sunday, 
then  the  next  day  after,  and  also  be  present  at  the  college  when  the  mr.  and  wartoi 
ahall  be  elected  and  swome. 

PMique  Audit  and  Private  Sitting  Dayes. 

98.  I  ordaine  and  forever  establish  there  shall  bee  too  general  auditt  dayes  and  puUie 
meetingB  kept  and  observed  in  the  said  cdlege  (that  is  to  sav)  on,  &c.  whereat  shall  be 

§  resent  the  master,  warden,  assistants,  senior  and  junior  feuowes  of  the  said  college  or 
to  most  part  of  tiiem,  at  which  time  one  of  the  senior  feUowes  shaQ  first  read  so  many 
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Bnj  other  ordinances,  tco^  or  statutes  for  the  maintenance,  icc^  or 
oioering  of  the  said  c(dlege  or  of  the  said  master,  warden,  four  fd- 
lows,  six  poor  brethren,  six  poor  sisters,  and  twelve  poor  scholars,  or 
touching  or  in  any  way  affecting  the  election  or  the  mode  of  eltcting 
the  master  or  warden  of  the  said  college.  That  before  and  at  the 
time  of  the  election  hereinafter  mentioned  the  said  office  of  warden 
of  the  said  college  had  become  and  was  then  vacant,  and  that  on  the 
31st  of  March,  1851,  a  meeting  of  the  master  and  fellows  and  assist- 
ants, six  poor  brethren,  six  poor  sisters,  and  twelve  poor  scholars,  in 
pursuance  of  notice  theretofore  in  that  behalf  duly  given,  was  duly 
convened  and  held  in  the  chapel  of  the  said  college  in  Dulwich  afore- 
said,  for  the  purpose  of  electing  a  fit  and  proper  person  to  fill  the 
office  of  warden  of  the  said  college  so  vacant  as  aforesaid,  and  that 
upon  the  said  day  of  the  said  election  of  warden,  the  master,  the  as- 
sistants and  fellows,  after  all  of  them  were  assembled,  did  decently 
and  orderly  go  into  the  said  chapel  of  the  said  college,  and  there  aft^ 
service  ana  sermon  made  by  one  of  the  fellows  of  the  said  college,  did 
then  and  there  proceed  to  the  election  of  a  new  v^arden  of  the  said 

of  llie  statutes  of  the  ssud  college  as  shall  concern  the  business  then  to  be  handled,  and 
dial!  to  the  uttermost  of  their  power  take  dilisent  care  that  the  said  statutes  be  tnzlj 
observed  and  kepte,  and  the  warden  of  the  saia  college  shall  at  those  tymes  make  his 
general  accompte  of  all  receipts  and  disbursements  belonging  to  the  said  coll^  by  bim 
had  or  made  for  the  halfe  year  then  last  past,  being  prepaid  and  surveyed  before  by 
Ike  master,  senior  and  junior  fellowes,  at  Oieir  private  sittings,  which  accompts  then  be 
publiquely  reade,  and  the  master,  assistants,  semor  and  junior  fellowes  then  present  shall 
neare  and  examine  as  well  the  same  as  also  the  aooompts  of  other  inferior  oificers  of  the 
■aid  college,  and  at  that  audit  day,  on,  &c.  for  ever,  the  warden  of  the  said  college  shall 
deare  his  accounts  for  the  yeare  past,  and  what  of  the  revenue  or  other  profit  of  the  said 
collece  shall  then  remain  in  his  hands  im«xpended  he  shall  bring  in  at  the  said  auditt, 
and  tne  warden  shall  at  that  audit  make  known  and  declare  what  occasion  there  will  be 
fer  the  use  of  money  for  the  year  then  next  following,  whereupon  the  Master,  warden, 
and  assistants,  senior  and  junior  feUowes  there  present,  or  the  most  part  of  them,  shall 
take,  order  what  money  shall  be  employed  upon  those  occasions,  and  how  and  in  what 
manner  it  shall  be  employed,  &c.  And  the  said  master,  warden,  assistants,  senior  and 
Junior  fellowes  of  the  said  college,  or  some  part  of  them,  shall  yearly,  on,  &c.,  view  aU  the 
Duildinjgs  of  the  said  college,  and  what  decay  or  defect  they  nnd  in  any  of  them  to  give 
order  for  the  repaire  and  amendment  thereof  to  be  done  at  die  chat^  of  the  said  college^ 
before  the  fourth  day  of  September  next  foUowine,  to  see  and  take  view  if  the  same  be 
performed  and  repay  red  accordingly.  And  they  shall  at  either  of  the  said  auditt  days  let 
and  grant  leases  of  the  lands  and  tenements  belon^ng  to  the  said  college,  &c. ;  and  they 
shall  hear  and  determine  all  matters  of  complaint  or  controversy  brought  unto  them 
touching  any  persons  then  resciding  in  the  said  college,  &c.  and  determine  if  they  or  the 
most  pflurt  c^tnem  can  all  other  matters  and  things  which  doe  or  may  m  any  sort  touch 
or  conceme  the  said  college  or  the  good  and  orderly  sovemment  thereof,  &c. 

94.  Item.  ^  I  ordaine  that  at  all  and  every  of  the  said  private  sittings  the  saud  master, 
"warden,  senior  and  junior  fellows  then  present  or  the  most  part  of  them  shall  heare  and 
determine  all  misdemeanors,  &c.  done  or  committed  bjy  any  person  in  the  said  college 
against  the  statutes  and  ordinances  thereof,  and  they  snail  hear,  end,  and  determine  m 
controversyes  which  are  brought  before  them  which  are  raised  or  stirred  up  by  any 
|>er8ons  resciding  in  the  said  college,  and  if  yt  shall  happen  at  anytime  of  these  private 
Bittines  that  any  person  of  the  said  college  shall  be  expelled  from  thence  for  any  offence, 
and  that  such  person  shall  thinck  himself  or  herself  wronged  thereby,  that  then  everie 
•och  ^rKm  may  appeale  to  the  master,  wuden,  assistants,  senior  and  junior  fellowsof 
the  said  college  at  their  next  pnblique  meeting,  where  the  cause  of  his  or  her  expuhMm 
shall  be  at  huge  debated  by  tfie  master,  warden,  fdbwes,  and  aaustants  of  the  said 
eoQegeite. 
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college,  and  that  the  senior  fellow  then  and  there  present  did  then 
and  thore  publicly  and  audibly  read  such  and  so  many  of  the  befc^e- 
recited  ordinances  as  do  express  of  what  condition  and  quality  the 
person  elected  to  the  said  office  of  waxden  ought  to  be,  and  that 
thereupon  the  electors,  to  wit,  the  master,  the  assistants,  and  the  fel- 
lows aforesaid,  then  and  there  proceeded  to  make  the  said  election 
indifferently,  without  partiality,  favor,  or  respect  of  persons,  and  there 
being  then  and  there  above  the  number  of  two,  to  wit,  sixteen  per- 
sons who  stood  to  be  elected  to  the  said  vacant  office  of  warden  of 
the  said  college,  equal  in  blood  and  condition,  thereupon  the  electors 
aforesaid  then  and  there  proceeded  to  elect  by  the  voices  of  them,  the 
said  electors,  two  persons  from  among  the  persons  who  stood  to  be 
elected,  and  the  persons  who  stood  to  be  elected  then  and  there 
passed  by  the  voices  of  the  said  electors  then  and  there  present,  and 
the  said  Richard  William  AUen  and  one  John  Hensleigh  Allen  were 
the  two  persons  who  were  then  and  there  declared  by  the  said  mas- 
ter to  have,  and  who  then  and  there,  in  fact,  had  the  most  voices,  and 
then  and  there  became  and  were,  and  were  so  then  declared  by  the 
said  master  to  be  entitled  to  draw  lots  for  the  said  vacant  place  of 
warden  in  such  manner  and  form  as  in  and  by  the  said  ordinances  is 
expressed  and  provided  in  that  behalf. 

And  that  the  said  R.  W.  Allen  thereupon  then  and  there,  and  bv 
direction  of  said  master  and  fellows  and  assistants  of  the  said  col- 
lege, and  of  the  poor  brethren,  sisters,  and  scholars  thereof,  proceeded 
to  draw  lots  for  the  said  office  of  warden  so  vacant  as  aforesaid,  after 
the  manner  in  and  by  the  said  statutes  and  ordinances  in  that  be- 
half provided,  and  thereupon  two  equal  small  rolls  of  paper  being  in- 
differently made  and  rolled  up  by  the  said  master,  in  one  of  which 
rolls  the  words  "God's  GHft"  were  written,  and  the  other  roll  being 
left  blank,  and  so  put  into  a  box,  the  said  box  was  thrice  shaken  up 
and  down,  and  the  said  R.  W.  Allen  being  the  elder  of  the  two  elected, 
that  is  to  say,  being  older  than  the  said  J.  H.  Allen,  then  and  there 
drew  the  first  lot,  and  the  said  J.  H.  Allen  being  the  younger  person, 
then  and  there  drew  the  second  lot  or  roll  so  made  and  rolled  up  and 
put  into  the  box  as  aforesaid,  and  the  said  R.  W.  Allen  then  and 
there  drew  the  lot  wherein  the  words  *'  God's  Gift"  were  written ;  and 
was  then  and  there  duly  elected  to  the  said  office  or  place  of  warden 
of  the  said  college,  and  then  and  there  became  and  was  entitled  to 
be  admitted  forthwith  into  the  said  place  or  office  of  warden  of  the 
said  college,  and  was  then  and  there  declared  by  the  said  master  of 
the  said  college  to  be  so  elected  and  entitled  as  aforesaid. 

That  the  said  six  assistants  of  the  said  college  have  always  from 
the  time  of  the  foundation  of  the  said  college  hitherto  been  used  and 
accustomed  as  of  right  to  join  in  and  vote  at  the  election  of  warden 
of  the  said  college  from  time  to  time  upon  the  occurring  of  a  vacancy 
therein ;  that  the  said  R.  W.  Allen,  at  the  time  of  the  said  election, 
was  and  still  is  a  person  in  all  respects  duly  qualified  to  be  and  be- 
come warden  of  the  said  college,  and  to  be  admitted  to  fill  the  said 
office  of  warden  so  vacant  as  aforesaid,  and  in  all  respects  a  fit  and 
proper  person  in  that  behalf,  and  was  and  is  by  means  of  the  premises 
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duly  elected  to  the  said  vacant  office  of  warden  of  the  said  college; 
that  the  said  R.  W.  Allen  did  therenpon,  and  within  a  reasonable 
time  in  that  behalf,  tender  and  offer  to  become  bound,  and  was  then 
and  still  is  ready  to  become  bound  in  such  manner  and  for  such  sum 
and  sums  of  money  as  in  and  by  the  statutes  and  injunctions  of  the 
said  college  in  that  behalf  is  required  and  provided,  and  did  on  the 
day  of  the  said  election,  at  his  own  charge,  provide  a  dinner  for  the 
whole  of  the  said  college,  and  was  ready  and  willing,  and  then  ten« 
dered  and  offered  to  ^e  the  oath  in  and  by  the  said  statutes  and 
ordinances  in  that  behalf  prescribed,  and  in  the  manner  in  and  by 
the  said  ordinances  pointed  out,  and  to  receive  the  sacrament  of  the 
Lord's  Supper,  as  by  the  said  ordinances  provided,  and  to  be  con* 
ducted  to  his  seat  in  the  chapel  and  his  lodgings  in  the  college  by  the 
master  and  fellows  then  present,  and  to  be  forthwith  admitted  to  the 
said  place  or  office  of  warden  of  the  said  college  so  vacant  as  afore- 
said ;  and  the  said  R.  W.  Allen  has  always  been  and  still  is  ready  and 
willing  to  be  admitted  into  the  said  place  or  office  of  warden  of  the 
said  college,  and  to  take  upon  himself  the  said  place  or  office  and  the 
duties  thereof,  and  faithfully  and  properly  to  discharge  the  same,  and 
to  do  all  other  necessary  and  proper  acts  in  that  behalf,  of  all  which 
said  several  premises  the  said  defendants,  the  master  and  fellowS| 
have  always  had  notice,  and  have  been  requested  by  the  said  R.  W* 
Allen  to  admit  him  to  the  said  office  of  warden,  and  although  a  rea* 
sonable  and  proper  time  in  that  behalf  hath  elapsed,  yet  they  have 
refused  and  neglected,  and  still  do  refuse  and  neglect  to  adxnit  the 
said  R.  W.  Allen  to  the  said  office  of  warden,  so  vacant  as  aforesaid) 
and  to  which  he  has  been  so  duly  elected  as  aforesaid,  in  contempti 
&C.  The  writ  then  commanded  the  defendants  to  admit  the  said  R 
W.  Allen  into  the  said  place  or  office  of  warden  of  the  said  college* 
The  return,  after  reciting  the  letters  patent  of  the  21st  of  June, 
1619,  set  out  the  deed  of  the  13th  of  September,  1619,  and  the  instru* 
ment  of  the  29th  of  September,  1626,  respectively  executed  by  Edward 
Alleyne,  as  in  the  mandamus  mentioned.  It  then  stated  the  vacancy 
in  the  office  of  the  warden  of  the  said  college,  and  the  proceedings 
preliminary  to  the  election,  as  set  forth  in  the  writ,  except  that  it  is 
stated  that  ^  John  Hensleigh  Allen  and  John  Thomas  Allen  were  the 
two  persons  who  then  and  there  had  the  voices  of  the  said  master  and 
fellows ;  and  that  the  said  Richard  William  Allen,  in  the  said  writ 
mentioned,  then  and  there  had  no  voice  of  the  said  master  and  fel* 
lows,  or  any  of  them,  but  had  the  voices  of  the  said  six  assistants,  and 
each  of  them,  by  reason  of  a  supposed  right  in  the  said  assistants  to 
vote  at  the  said  election,  and  no  other  voice  or  voices,  whereas  no 
such  right  in  the  said  assistants  was  given  in  and  by  the  said  statutesi 
and  the  said  R.  W.  Allen  was  then  and  there  elected  warden  by 
reason  and  in  consequence  of  the  said  voices  of  the  said  assistants  so 
given  as  aforesaid,  and  not  otherwise,  which  is  the  occasion  of,  and 
is  the  said  supposed  election  of  the  said  R.  W.  Allen,  in  the  said  writ 
mentioned ;  and  so  by  reason  of  the  premises  in  this  answer  mentioned 
in  that  behalf,  the  said  R  W.  Allen  did  not  nor  could  become  nor  was 
duly  elected  to  the  said  office  or  place  of  warden,  so  vacant  as  afore* 
said,  as  suggested  and  alleged  in  the  said  writ 
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Demtmrer  and  joindor  in  demnirer. 

Sir  R  Eellepj  for  the  prosecutor.  The  first  objection  raised  is  that 
by  the  statutes  of  the  founder,  the  assistants  have  no  voice  in  the 
election  of  a  warden.  The  deed  of  endowment  shows  that  lands  in 
the  three  parishes  of  St  Saviour's,  Si  Botolph's,  and  Si  Giles  Crip- 
plegate,  were  given  to  the  college,  and  the  8th  statute  constitutes  the 
churchwardens  of  each  of  these  parishes  the  assistants.  It  was,  ther^ 
fore,  plainly  the  object  of  the  founder  to  bring  the  assistants  constant- 
ly into  operation  in  regard  to  the  proceedings  of  the  college.  The 
question  is,  to  what  extent  are  they  empowered  to  take  a  pari  The 
provisions  for  the  election  of  the  warden  are  to  be  found  m  the  14th 
and  following  statutes.  Notice  of  the  intended  election  is  to  be  sent 
to  all  the  assistants.  The  15th  is  the  clause  upon  which  the  present 
question  arises.  It  provides,  that  upon  the  day  of  election  of  warden 
^the  master,  the  assistants,  and  fellows,"  after  all  or  the  most  part 
are  assembled,  shall  go  to  the  chapel,  and  there  proceed  to  the  election 
of  a  new  warden ;  and  it  requires  that  the  senior  fellow  present  shall 
read  a  part  of  the  ordinances ;  ^  and  after  that  the  electors^  shall  make 
the  said  election  indiiferentiy,  without  partiality,  favor,  or  respect  of 
persons."  Now,  here  the  assistants  are  named,  together  with  the 
master  and  fellows,  and  they  are  all  to  proceed  to  the  election.  All 
must,  therefore,  be  equally  included  in  the  word  ^^  electors,"  which 
occurs  afterwards,  as  there  is  nothing  to  raise  any  distinction,  and  no 
other  ordinance  at  all  defining  who  ''  the  electors  "  are  to  be.  The 
20th  ordinance,  which  provides  for  the  event  of  both  offices  of  master 
and  warden  being  vacant  at  one  time,  leads  to  the  same  construction. 
In  that  case,  the  senior  fellow  is  to  ^<  give  notice  to  th^  assistants  to 
make  speedy  repaire  to  the  college,  to  joine  with  the  fellows  in  the 
election  of  a  new  master,"  which  is  to  be  in  all  respects  like  the 
election  of  warden. 

[Lord  Campbell,  C.  J.  Is  there  any  specific  duty  such  as  acting 
as  scrutators  or  holding  the  ballot-box  imposed  upon  the  assbtants  ?  J 

No;  unless  they  are  then  to  teike  part  in  the  election,  they  are 
mere  idle  spectators  of  the  proceedings.  Wherever  the  assistants  are 
not  to  take  part  in  any  election,  no  provision  is  made  for  summoning 
them ;  for  instance,  where  poor  brethren,  sisters,  or  scholars  are 
dected  for  the  parish  of  Camberwell — Ordinance  24.  The  defend- 
ants will  rely  on  the  41st  statute,  defining  ^  the  office  of  the  assistants," 
and  it  will  be  argued  that  as  they  are  to  ''  be  present  at  the  college 
when  the  master  and  warden  shall  be  elected,"  they  are  only  to  be 
present,  and  to  take  no  part  in  the  election  itself.  But  any  such 
mference  cannot  operate  to  restrain  the  dear  meaning  of  the  terms 
used  where  the  mode  of  election  is  prescribed.  The  94th  and  101st 
statutes  show,  that  the  assistants  are  in  some  matters  to  act  equally 
with  the  fellows  in  doing  corporate  acts. 

[CoLERiDOE,  J.    Still,  not  being  corporators  themselves,  they  stand 

1  It  was  agreed  by  both  parties  that  the  woxd  **  elector,"  in  the  15th  ordiiiance,  miisft 
be  read  *'  electors,"  according  to  any  view  of  the  qaestbn. 
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on  a  different  footing.  If  nothing  were  said  abont  who  were  to  elect, 
the  members  of  the  corporation  would  alone  have  the  right  at  com- 
mon law.] 

If  the  implied  right  were  relied  upon,  it  wonld  be  not  only  in  the 
master  and  fellows,  but  in  all  the  members  of  the  college  collectively. 
However  expressum  facit  cessare  tadtum^  and  the  provisions  of  the 
ordinances  must  alone  be  looked  to.  The  invariable  usage,  as  stated 
in  the  writ,  has  been  to  give  the  assistants  a  voice  in  the  election, 
and  that  is  a  very  strong  additional  argument  in  favor  of  the  exist- 
ence of  the  right  Secondly,,  assuming  that  the  statutes  give  the 
assistants  a  voice  at  the  election,  it  is  said  that  the  founder  had  no 
right  to  make  such  a  provision,  and  that  it  is,  therefore,  void.  Now, 
there  is  nothing  inconsistent  in  the  crown  delegating  to  a  private  per- 
son Hie  power  of  appointing  under  a  charter. 

[Lord  Campbell,  C.  J.  That  depends  upon  the  nature  of  the 
powers  delegated.  The  crown  could  not  delegate  the  appointment 
of  magistrates.] 

The  appointment  to  such  an  office  as  that  now  in  question  is  open 
to  no  such  objection :  it  is  merely  an  office  in  a  private  corporation ; 
and  there  are  many  instences  existing  where  strangers  to  a  corpora- 
tion have  the  right  of  appointing  the  members  of  it  Here  the  char- 
ter itself  prescribes  no  mode  of  appointment,  but  provides  that  it  shall 
be  accormng  to  the  will  of  Alleyne. 

[Lord  Campbell,  C.  J.     The  crown  appoints  mediately.] 

In  RuUer  v.  Ohapman^  8  Mee.  &  W.  1 ;  s.  c.  10  Law  J.  Kep.  (n.  s.) 
Exch.  495,  the  majority  of  the  Court  of  Exchequer  Chamber  held 
that  the  crown  might  even  delegate  to  an  individual  the  power  of  ap- 
pointing the  members  of  a  municipal  corporation. 

KLiORD  Campbell,  C.  J.  What  was  tliere  delegated  was  not  the 
^  ^  t  of  nominating  the  corporation,  but  the  duty  of  ascertaining  the 
individuals  who  filled  a  prescribed  character.] 

Upon  this  point,  also,  the  contemporaneous  usage  is  very  import- 
ant, as  showing  the  legality  of  such  a  provision —  Oranfs  Law  of 
Corporations,  p.  27.  He  also  referred  to  77ie  Attorney' General  v. 
JDidunch  CoUege^  before  Lord  King,  where  the  right  of  the  assistants 
to  vote  at  the  election  of  wardens  was  established. 

Greenwood  appeared  for  the  assistants,  who  also  made  a  return  to 
the  writ,  but  he  did  not  add  any  argument 

Sir  F,  Thesiger,  contr^.  The  allegation  of  invariable  usage  is 
quite  immaterial  to  the  present  question ;  the  defendants  are  therefore 
entitied  to  pass  it  over.  The  sole  question  is,  whether  the  prosecutor, 
who  had  not  a  single  vote  of  the  master  or  any  of  the  fellows,  can  be 
said  to  be  duly  elected. 

[Lord  Campbell,  C.  J.  I  confess  I  should  think  the  statement  of 
the  usa^e  was  a  material  allegation,  if  properly  averred.] 

The  nrst  point  raised  is,  that  the  ordinances  do  not  purport  to  give 

1  Cited  in  4  Beav.  261. 
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the  assiBtants  a  voice  in  the  election.  The  charter  does  not  specify 
whence  the  poor  brothers,  sisters,  and  scholars  are  to  be  selected. 
The  ordinances  limit  the  objects  of  the  charity  to  the  inhabitants  of 
certain  parishes.  This,  no  doubt,  the  founder  had  power  to  do,  be« 
cause  he  thereby  leaves  the  corporation  as  it  was  originally  created. 
But  he  had  no  right  to  make  the  assistants  members  of  the  corpora- 
tion, and  he  has  not  aJfected  to  do  so.  No  doubt  he  has  given  them 
some  right  of  interfeience  in  the  afiairs  of  the  college,  and  if  the  ordi- 
nances can  be  so  construed  as  to  make  the  churchwardens  of  these 
three  parishes  the  guardians  of  the  interests  of  the  corporation  by 
watching  over  the  administration  of  the  funds,  (see  121st  Ordinance,) 
it  will  be  a  view  which  the  court  will  adopt  as  more  reasonable  than 
the  very  intimate  connection  with  the  rights  of  the  college  contended 
for  on  the  other  side.  The  2d  ordinance  draws  a  manifest  distinction 
between  the  six  chanters,  who  ^  are  to  be  esteemed  as  junior  fellows, 
every  one  of  them  to  have  his  voice  according  to  the  statutes,  as  the 
four  senior  fellows  have,"  and  the  assistants  who  are  appointed 
^  touching  the  ordering  of  the  said  college^  tmd  ike  rents^  revenues j  and 
profits  thereof  J^  The  41st  Ordinance,  defining  the  office  of  the  assist- 
ants, shows  clearly  that  their  duties  are  connected  with  the  manage- 
ment of  the  revenues  of  the  college,  in  respect  of  which  thev  have  a 
species  of  control  over  the  corporation.  This  is  a  reasonable  provi- 
sion, as  they  are  the  officers  of  the  parishes  in  which  the  college 
property  lies.  The  terms  of  their  oath,  too,  in  the  28th  statute,  favors 
this  view.  They  are  not  to  consent  to  the  breaking  of  any  of  the 
ordinances  or  to  the  alienation  of  any  of  the  lands  or  property  of  the 
corporation,  or  to  any  act  which  may  prejudice  the  college.  Whereas 
the  oath  of  the  master  and  warden  is  directed  against  any  attempt  by 
them  to  alter  the  foundation  or  ordinances,  or  to  disturb  the  coUege 
or  wfiuite  its  property.  The  presence  of  the  assistants,  under  the  13th 
Ordinance,  is  only  required  in  order  that  there  should  be  as  much 
ceremony  as  possible.  On  other  important  occasions  they  are  not 
required  to  be  present  It  is  remarkable  that  they  should  not  equally 
have  a  voice  in  electing  the  fellows,  which  they  have  not,  (21st  Ordi- 
nance.) It  was  to  guard  against  giving  a  voice  to  others  than  mem- 
bers, which  would  be  contrary  to  law,  that  the  founder,  in  the  15th 
Ordinance,  provides  that  ^  the  electors  (not  the  several  persons  before 
named)  shall  make  the  said  election."  The  assistants  would  not  be 
members  properly. 

[Lord  Campbell,  C.  J.  But  what  is  there  to  show  who  are  the 
electors?] 

We  are  not  bound  to  show  who  are  the  electors,  but  only  that  the 
assistants  are  not  electors.  As  far  as  any  intention  is  to  be  gathered, 
it  would  seem  that  the  senior  members  of  the  college  only,  such  as 
the  fellows,  should  have  voices.  Where  the  assistants  are  to  have 
voices,  the  founder  gives  the  right  expressly.  Under  the  20th  Ordi- 
nance, standing  alone,  it  could  hardly,  perhaps,  have  been  objected 
that  the  assistants  had  not  a  right  to  "join  "  in  the  election ;  but  that 
ordinance  is  directed  only  to  the  extraordinary  case  of  a  double  va- 
cancy; and  consistently  with  the  other  ordinances  it  may  be  said 
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that,  even  on  that  occasion,  no  moie  Aan  their  jaeseaee  is  requiied. 
Then,  secondly,  as  to  whether  the  founder  had  power,  by  law,  to  con- 
fer this  right  It  is  not  necessary  to  consider  whether  the  orown  could 
grant  any  snch  power,  as  the  charter  in  thb  case  does  not  confer  the 
power.  The  assistants  are  not  made  memben  of  the  corporation, 
and  it  is  contrary  to  the  common  law  that  strangers  to  a  corporation 
should  be  electors.  Sutter's  case,  10  Rep.  33,  6,  34,  a,  and  the  case 
of  RuUer  ▼.  Chaptnan  are  distinguishable  from  the  present  consistently 
with  that  rale  of  law.  It  is  bIm  contrary  to  the  provisions  of  the  83 
Hen.  8,  c  27,  that  the  assistants  should  be  able  to  join  with  the  mi- 
nority and  overrule  the  voices  of  the  majority.  The  toander  may  limit 
the  number  of  electors —  The  Emg  v.  Birdy  13  East,  367;  but  he  can- 
not  confer  the  right  of  voting  on  a  stranger,  and  thus,  veitfaout  any  au- 
thority given  in  the  charter,  add  to  the  electoral  body.  The  statutes 
are  not  to  have  greater  effect  than  the  by-laws  of  a  corporation,  nor 
can  the  power  to  make  them  be  put  higher  than  the  power  to  make 
by-laws.  What  may  have  been  the  usage  hitherto  cannot  be  taken  as 
warranting  a  practice  which  is  found  to  be  contrary  to  law —  The  Queen 
V.  Kendall,  1  Q.  B.  Rep.  366 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Q.  B.  137. 
The  decree  of  Lord  King,  refmred  to  in  The  Attorney-  Oeneral  v.  ThU- 
wich  College,  declared  that  the  founder  of  this  corporation  could  not 
add  any  person  to  the  corporation  or  make  any  new  person  a  member 
of  the  body  corporate ;  although  he  could  appoint  assistants  to  the 
corporation ;  and  in  the  case  in  which  that  decree  is  referred  to,  it  is 
expressly  held  that  the  founder  had  not  the  power  of  creating  addi- 
tional members.  It  would  be  varying  from  the  powers  of  the  charter 
to  allow  the  assistants  to  vote,  and  therefore  we  mandamus  oug^t 
not  to  go. 

Sir  F.  Kelley,  in  reply.  It  seems  to  be  admitted  tiiat  the  20th 
Ordinance  standing  alone  would  give  the  assistants  a  right  to  vote, 
and  there  is  nothing  in  the  other  ordinances  to  require  a  different  con- 
struction. As  to  the  other  question,  there  is  no  authority  to  show  tiiat 
a  stranger  may  not  vote  in  the  election  of  a  corporate  officer.  A  by- 
law, no  doubt,  cannot  create  a  new  class  of  persons  as  voters ;  but  no 
authority  shows  that  members  of  a  corporation  may  not  be  elected 
by  some  who  are  not  corporators. 

/[Coleridge,  J.    The  Fellows  of  New  CJoUege  elect  the  warden  of 
Winchester.] 

There  are  several  similar  cases ;  and  if  the  Crown  may  grant  the 

S>ower,  it  is  not  against  law,  and  there  is  no  semblance  of  authority 
or  the  proposition  contended  for. 

[Patteson,  J.  Persons  who  elect  boys  to  the  Charter  House  are 
not  members.] 

SutUm^s  case  shov^  that  a  person  not  a  member  may  have  the 
right  to  vote.  Upon  principle,  it  might  be  said  that  in  the  case  of 
municipal  corporations  the  Crown  could  not  delegate  the  power 
which  it  possesses ;  but  a  very  different  principle  would  apply  in  the 
case  of  a  charitable  corporation  founded  for  the  purpose  of  beuic; 
carried  into  effect  through  the  pecuniary  gift  of  the  founder  himselL 
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Theie  is  nothing  unreasonable  in  the  power  here  given  to  the  assist- 
ants.   The  Stat  33  Hen.  8,  c.  27,  oan  have  no  bearing  on  the  question. 

Our*  ado.  vulL 

The  jadges  now  severally  delivered  their  opinion. 

Lord  Cabipbell,  C.  J.  I  am  of  opinion  that  there  should  be  judg« 
ment  for  the  Crown  upon  the  construction  of  these  statutes.  By  the 
second  article  there  are  to  be  six  assbtants  ^  touching  the  ordering  of 
of  the  said  college  and  the  rents,  revenues,  and  profits  thereof,"  and 
the  founder  afterwards  shows  that  these  persons  are  to  be  the  church- 
wardens of  three  specified  parishes.  These  assistants  claim  the  right 
of  voting  at  the  election  of  warden.  We  must,  therefore,  see  what 
provision  be  makes  for  the  election  of  warden.  This  is  provided  for 
by  the  15th  statute,  whereby  he  declares  that  on  the  day  of  election, 
the  master,  fellows,  and  assistants,  thus  classing  them  aU  in  the  same 
category,  ^  after  all  or  the  most  part  of  them  be  assembled,  shall  de« 
cently  and  orderly  go  into  the  chapel,  and  there  after  service  and  ser- 
mon made  by  one  of  the  fellows,  proceed  to  the  election  of  a  new 
warden."  Who  are  to  proceed  ?  Why,  the  master,  the  assistants, 
and  the  fellows.  The  senior  fellow  is  publicly  to  read  such  of  the 
ordinances  as  express  of  what  condition  and  quality  the  person  elected 
ought  to  be,  and  after  that  the  electors  shall  make  the  said  election 
indifierentiy,  &c.  Now,  there  are  no  electors  pointed  out  anywhere 
else,  excepting  in  the  20th  statute,  which  I  shall  afterwards  notice. 
Who  then  are  the  electors  ?  It  is  before  said  that  the  master,  assist- 
ants, and  fellows  shall  proceed  to  the  election,  and  therefore  upon  that 
ordinance  alone  I  should  have  no  doubt  that  the  assistants  have  a 
voice.  We  then  come  to  the  statute  20,  which  provides  **that  if  both 
the  places  of  master  and  warden  shall  happen  to  be  void  at  one  time, 
that  then  the  senior  fellow  then  present  shall  within  twenty-four  hours 

E*ve  notice  thereof  to  the  assistants  to  make  speedy  repair  to  the  col- 
ge  within  three  days  a£to  to  join  with  the  fellows  in  the  election  of 
a  new  master."  Notice  is  to  be  given  to  the  assistants,  but  there  is 
no  need  to  give  it  to  the  fellows  who  are  in-dwellers  of  the  college. 
Here  there  is  an  express  declaration  in  the  most  positive  language 
that  the  assistants  are  to  join  with  the  fellows  in  the  election.  ^  What 
the  fellows  may  do  the  assistants  may  do,  and  the  election  is  to  be 
their  joint  act  It  was  admitted  that  if  the  case  had  stood  on  these: 
two  statutes  alone,  the  language  was  too  clear  to  be  doubted,  but  it. 
is  said  that  we  must  look  to  the  rest  of  the  statutes.  Now,  I  can  dis^ 
cover  nothing  in  them  to  show  that  it  was  the  intention  of  the  founder 
that  the  assistants  should  not  have  a  voice  in  the  election.  It  is  said 
that  it  is  improbable  that  he  should  call  in  the  churchwardens  for  this, 
purpose ;  but  they  belong  to  the  parishes  in  one  of  which  he  was  borni. 
and  in  all  of  which  the  property  given  to  the  college  is  situated,  and 
at  that  period  churchwardens  were  usually  persons  of  note  and  emi- 
nence, and  might  well  assist  the  fellows  in  their  election.  Then,  is 
there  any  thing  in  the  oath  inconsistent  with  the  assistants  having  a 
voice  ?    I  think  not    The  oatii  is  silent  upon  this  point,  but  by^  it  the 
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aadstants  swear  that  they  will  obey  the  statntes  and  will  act  as  is 
provided  thereby.  The  oath  of  the  fellows,  who  it  is  allowed  have 
the  elective  franchise,  is  substantially  to  the  same  effect  We  are 
then  referred  to  the  41st  statute,  defining  the  office  of  the  assistants, 
and  it  certainly  deserves  consideration.  —  [His  Lordship  read  that 
statute.]  — But  this,  instead  of  being  against  the  interpretation  I  have 
put  on  the  other  statutes,  goes  strongly  to  confirm  it  The  assistants 
are  to  be  present  when  the  master  and  warden  are  elected ;  what  are 
they  to  do  ?  If  it  were  provided  that  they  were  to  hold  the  box  con- 
taining the  lots,  it  might  be  supposed  that  they  were  to  be  present  to 
perform  that  duty.  But  they  are  ^' to  join  in  the  election,"  and  there- 
fore it  must  be  intended  that  they  are  to  be  present  for  that  purpose. 
If  there  were  any  doubt  on  the  subject,  the  usage  stated  in  the  writ 
might  be  referred  to  as  aiding  this  construction.  Usage  contrary  to 
the  words  of  a  charter,  ordinances,  or  by-laws  cannot  be  supported ; 
but  it  may  be  if  it  is  consistent  with  them,  and  may  give  an  interpret- 
ation to  the  words  if  they  were  doubtful. 

But  it  has  been  argued,  secondly,  that  if  such  were  the  intention 
of  the  founder,  what  he  has  done  is  contrary  to  law.  The  charter 
being  a  grant  to  William  AUeyne  of  power  to  found  the  college  and 
to  make  statutes,  he  in  the  same  year  (1619)  founds  the  charity  but 
he  does  not  then  make  any  ordinances.  Still  his  power  to  make 
them  remained,  and  he  did  so  in  1626.  This  lapse  of  time  could  not 
affect  the  exercise  of  the  power,  and  the  power  itself  is  such  an  one 
as  the  Crown  might  well  delegate  to  him.  But  it  is  said  that  he  had 
no  power  to  give  the  assistants  a  right  of  voting  for  a  corporate  officer, 
they  not  being  themselves  corporators.  It  is  quite  clear  that  the  foun- 
der, after  having  founded  the  college,  could  not  alter  its  constitution 
as  prescribed  by  the  charter,  which  provides  that  it  shall  consist  of 
one  master,  one  warden,  and  four  fellows ;  but  he  himself  follows  this 
lan^age  of  the  charter  in  his  ordinances,  and  so  cannot  be  supposed 
to  mtend  any  alteration.  But  he  might  do  what  was  necessary  for 
the  maintenance  of  the  charity :  that  power  still  remained  vested  in 
him.  No  authority  has  been  brought  forward  to  show  that  it  is  es- 
sentially necessary  that  on  the  first  foundation  of  such  a  corporation 
no  one  but  the  corporation  itself  can  be  invested  with  right  of  naming 
corporators.  The  King'  v.  Bird  was  relied  on,  but  that  only  shows 
that  where  a  corporation  has  been  once  established  the  introduction 
of  a  non-corporator  vitiates.  I  quite  agree  with  that  case ;  but  here 
until  the  statutes  are  made  the  power  given  by  the  charter  had  not 
been  exercised  by  the  founder,  and  no  mode  of  election  established. 
When  he  makes  the  statutes,  he,  for  the  first  time,  declares  that  the 
assistants  shall  have  a  voice  in  the  elections.  We  are  refeired  to  no 
authority  to  show  that  it  is  not  a  good  exercise  of  the  power ;  and 
we  know,  in  point  of  fact,  that  there  are  many  instances  where  mem- 
bers of  a  corporation  are  nominated  by  those  who  are  not  themselves 
members ;  and  these  statutes  must  be  considered  as  sanctioned  by  the 
charter  under  which  they  were  made,  and  so  the  right  of  voting  con- 
ferred on  the  assistants  is  derived  firom  the  Crown  itself.  The  33 
Hen.  8.  c  27,  was  relied  on,  but  I  am  at  a  loss  to  see  its  application 
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to  this  case.  Then,  there  is  a  dear  distinction  to  be  taken  between 
the  assistants  and  the  chanters,  who  are  added  by  the  second  ordi« 
nance,  the  latter  being  directed  to  be  considered  as  members  of  the 
corporation ;  in  this  respect  the  founder  altered  the  corporation,  which 
he  had  no  power  to  do,  as  the  chanters  were  not  members  of  the  cor« 
poration  before.  This  is  the  view  taken  by  Lord  King  in  the  case 
referred  to,  who  decided  that  the  founder  could  not  add  the  assistants 
to  the  corporation  as  members  of  it,  but  ordered  that  they  should 
be  admitted  to  be  assistants  to  the  corporation,  according  to  the  ordi* 
nances,  and  be  quieted  in  the  possession  thereof.  That  is  a  solemn 
adjudication  that  the  assistants,  as  such,  were  well  created.  It  seems 
to  me,  therefore,  that  both  with  regard  to  the  meaning  of  the  statutes 
and  the  authority  to  make  them,  we  have  the  high  authority  of  Lord 
King  that  the  assistants  have  a  right  to  vote.  1  think,  therefore,  that 
a  peremptory  mandamus  should  be  awarded. 

My  Brother  Wightman,  with  whom  I  have  discussed  this  case,  and 
who  is  absent  at  Guildhall,  authorizes  me  to  say  that  he  entirely  con- 
curs in  the  opinion  arrived  at  by  the  rest  of  the  Court. 

Patteson,  J. — The  first  question  is,  whether  the  founder  has  by 
these  statutes  constituted  the  assistants  electors  for  the  office  of  war* 
den.  The  statutes  which  have  abready  been  referred  to  by  my  Lord 
seem  obviously  to  confer  that  power,  and  I  cannot  find  anv  thing  to 
give  them  a  different  sense,  or  to  show  that  it  was  intendea  that  the 
assistants  should  only  be  present,  whatever  construction  the  statute 
as  to  the  office  of  assistants  might  have  had  if  it  stood  by  itself.  But, 
besides  this,  we  have  a  contemporaneous  and  continuous  exposition 
of  the  statute ;  we  must,  therefore,  take  it  that  the  founder  has  made 
the  assistants  electors.  The  second  question  is,  whether  he  could  do 
so  by  law.  Upon  this  I  have  had  some  doubt,  arising  from  the  fact, 
that  the  statutes  were  not  made  until  a  considerable  time  after  the 
charter  was  granted,  but  I  am  now  satisfied  that  this  makes  no  differ- 
ence, and  that  the  founder  might  medce  them  electors.  The  establish- 
ment of  a  corporation  must  be  the  act  of  the  Crown,  but  it  may  be  dele- 
gated to  an  individual  to  select  who  shall  be  the  members,  what  its 
duties  shall  be,  or  how  the  members  shall  be  elected.  Whether  that 
be  done  at  the  time  of  the  incorporation,  or  by  a  separate  instrument 
is,  I  think,  immaterial.  Therefore,  this  case  is  different  from  The 
King"  V.  Bird^  where  it  was  attempted  by  a  by-law  made  subsequent 
to  the  establishment  of  the  corporation,  to  delegate  the  power  of  elect- 
ing to  a  stranger.  I  cailnot,  therefore,  doubt  that  the  Crown  might 
make  the  assistants  electors,  or  that  the  founder  might  do  so  also. 
The  words  of  the  charter  are  large  enough  to  embrace  all  constitu- 
tions relating  to  the  continuance  of  the  corporation  as  well  as  in  all 
other  respects.  Unless  we  give  them  that  meaning,  the  founder 
would  not  seem  to  have  a  right  of  defining  the  qualifications  of  the 
members.  He  could  not  add  to  or  alter  the  parts  of  the  corporation, 
and  so  it  was  held  by  Lord  King.  If  the  distinction  between  junior 
and  senior  fellows  were  now  to  rise  for  the  first  time,  I  do  not  say 
what  my  opinion  might  be.  But  Lord  King  also  held  that  the  assist- 
ants were  properly  appointed  according  to  the  ordinances,  and  there-^ 
by,  in  effect,  decided  that  this  was  a  good  exercise  of  the  power. 
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CoLBRiDGEi  J.  I  am  of  the  same  opinion,  though  I  have  aniyed  at 
it  more  slowly  than  the  rest  of  the  coi:urt  The  first  question  is  purdy 
one  of  construction:  What  has  the  founder  ordained?  The  second: 
Supposing  that  he  has  made  the  assistants  electors,  could  he  do  so? 
As  to  the  first,  the  most  important  things  to  be  looked  at  are  the 
statutes  themselves*  Looking  to  their  ordinary  meaning  and  lan- 
guage, I  think  it  was  intended  and  so  stated  that  the  assistants  should 
Save  votes  as  electCTs.  Besides,  there  being  an  uninteimpted  usage 
to  this  effect,  I  feel  that  we  cannot  do  otherwise  than  say  that  they 
are  entitled  to  vote.  The  second  statute  is  the  first  place  where  they 
are  mentioned.  If  this  were  re$  uUegrOj  I  should  think  it  extremely 
doubtful  whether  the  chanters  do  not  stand  in  just  the  same  light  as 
the  assistants,  and  that  the  founder  never  intended  to  make  tiiem 
members  of  tiie  corporation.  The  simple  argument  that  he  gives 
the  junior  fellows  votes  does  not  affect  the  question,  for  that  is  the 
question  we  are  now  considering.  But  after  saying  what  the  junior 
fellows  are  to  do,  he  says  that  there  are  to  be  thirty  members.  Now,  if 
you  add  up  the  numbers,  you  will  find  that  with  the  junior  fellows  they 
amount  to  thirty-six ;  therefore  I  do  not  think  that  be  intended  to 
make  them  members.  The  7th  statute  is  important,  as  it  is  not  im- 
material to  see  whether  the  assistants  are  to  take  part  in  the  election 
of  any  other  members  besides  the  warden  and  master.  Now,  as  to 
the  poor  scholars,  selected  from  their  several  parishes,  they  have  by 
that  statute  the  selection  solely  in  themselves.  The  8th  statute 
makes  them  assistants  to  the  master  and  warden  in  the  governing  of 
the  college,  which  is  cMainly  a  very  general  expression.  The  10th 
statute  is  also  material,  because  as  they  had  to  place  the  poor  child- 
ren on  tiie  list  by  the  7th  statute,  so  here  they  have  similar  powers 
in  regard  to  the  poor  brothers  and  sisters,  whom  they  have  to  place 
in  the  almshouse;  and  if  any  of  these  marry  or  misconduct  them- 
selves, the  assistants  alone  can  expel  them.  The  15th  statute  is  the 
one  as  to  the  election  of  the  warden.  No  one  reading  that  statute 
would  have  any  other  impression  than  that  all  the  persons  who  are 
to  go  through  these  preliminaries  are  to  take  a  part  in  the  election. 
The  question  is,  whether  the  words  at  the  end  of  that  statute  raise  a 
reasonable  doubt,  whether  the  electors  are  any  other  than  the  specified 
persons  who  have  been  singled  out  before.  I  own  I  think  there  is  no 
such  doubt  The  20th  statute  is  quite  consistent  with  the  15th. 
We  should  be  doing  violence  to  the  words  if  we  supposed  they  refer- 
red to  any  thing  but  a  taking  part  in  the  election.  If  any  such  doubt 
existed,  it  is  cleared  up  by  what  is  said  at  the  end,  that  the  election 
shall  be  like  that  of  warden.  The  24th  statute  is  worth  regarding. 
There  express  power  is  given  to  the  master  and  warden,  without  the 
assistants,  to  elect  Where  it  is  intended  that  the  assistants  should 
not  interfere,  it  is  expressly  so  stated.  If  the  matter  had  rested  here, 
there  would  have  been  no  doubt  But  a  doubt  is  raised  by  the  form 
of  the  assistants'  oath,  which  is  said  to  be  different  from  that  of  the 
fellows*  That  difference  is  entirely  referable  to  the  fact  of  the  assist- 
ants not  being  members  of  the  corporation  body,  but  a  sort  of  in- 
spectors over  the  rest,  and  having  a  duty  to  see  that  the  others  keep  the 
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Btatates.  The  4l8t  statute  might  at  first  raise  some  slight  doubt  It 
18  said  the  last  words  imply  that  the  assistants  should  only  be  present. 
Even  if  that  were  so,  I  think  it  would  not  be  strong  enough  to  do 
away  with  the  former  provisions.  They  are  to  repcdr  to  see  the  audit, 
and  according  to  the  argument  of  the  defendants,  they  could  take  no 
part  in  it  But  it  is  dear  that  they  are  to  take  a  part ;  and  it  is  con- 
sistent that  they  may  take  a  part  in  the  election.  Looking,  therefore, 
to  the  statutes,  together  with  the  usage  which  has  prevailed,  I  have 
come  to  the  conclusion  that  the  founder  intended  and  has  expressed 
the  intention,  that  the  assistants  should  vote  at  the  election. 

The  second  question  is,  supposing  this  to  be  so,  whether  it  is  ac- 
cording to  law?  and  the  objection  made  is,  that  the  assistants,  not 
being  members  of  the  corpomtion,  cannot  legally  take  part  in  the 
election  of  members ;  and  also  that  the  statutes,  being  made  after  the 
charter,  cannot  affect  it  As  to  the  last  objection,  where  the  Crown 
gives  power  to  a,  founder  to  make  statutes,  these  statutes  must  in 
many  cases  be  posterior  to  the  incorporation,  and  no  such  objection 
appears  ever  yet  to  have  been  raised.  As  to  the  other  point,  the  act 
of  the  founder  must  be  considered  as  the  act  of  the  Crown ;  and  the 
question  is,  whether  the  Crown  had  power  to  make  the  assistants 
electors  ?  In  the  case  of  SuUonfs  Hospital^  in  the  seventh  resolution, 
it  is  said,  where  the  king  by  his  charter  reserves  as  well  the  nomi- 
nation of  the  persons  as  the  name  of  the  incorporation  to  a  common 
person  who  shaU  be  the  founder,  there  he  ought  to  name  the  parties 
and  declare  by  what  name  they  shall  be  incorporated,  and  there  many 
times,  although  it  be  superfluous,  he  uses  tiiese  words /tifufo,  erigo^ 
&C.,  or  such  like,  and  when  the  common  person  has  done  it,  and  de- 
daxed  it  in  writing,  according  to  his  authority,  then  they  are  incorpo- 
rated by  the  king's  letters  patent,  and  not  by  the  common  person,  f(v 
he  is  but  an  ins^ment,  and  the  king  makes  the  corpomtion  in  such 
case  in  the  same  manner  as  if  all  had  been  comprehended  in  the  lelr 
ters  patent  themselves,  for  it  is  true  that  none  but  the  king  alone  can 
create  or  make  a  corporation,  as  it  is  held  in  49  Edw.  3,  4  a,  49  Ass. 
8,  but  "  qui  per  aUmnfacU  per  $e  ipsumfacere  videiur"  As  my  Lord 
has  said,  I  can  find  no  authority  for  the  restriction  contended  for,  and 
we  are  all  aware  of  cases  where  the  members  of  a  corporation  are 
elected  by  stmngers ;  for  instance.  New  College  elects  the  warden  of 
Winchester.  In  like  manner  the  owner  of  Audley  End  nominates  to 
the  mastership  of  Magdalene  College,  Cambridge,  and  the  king  may 
by  charter  in  express  words  grant  to  a  commonalty  or  corporation  to 
make  another  commonalty  or  corporation*  Bro.  Abr.  ^  Prerogative 
le  Roy,"  pL  53.  For  example,  the  Chancellor  of  the  University  of 
Oxford  has  a  right  of  creating  oorpcnrations  in  Oxford.  If  this  be  so, 
why  may  not  the  Crown  empower  its  nominee  to  state  that  some 
other  corporation  or  individuai  may  take  part  in  the  election  of  oop- 
porators  f  Possibly,  there  mif^t  be  some  difficulty  in  the  case  of  an 
individuai  where  there  is  no  succession ;  but  that  difficulty  does  not 
arise  here,  because  these  assistants  are  the  churchwardens  of  certain 
parishes,  and  for  some  purposes  a  corporate  body.  I  am,  tbereliofei 
of  opinion,  that  a  perempt^  mandamus  ought  to  go. 

84*  Judgment  far  ike  Crown. 
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Z^— 1  4*  2  Tvct.  c.  110, 8. 12— Bank  Notes. 

Bank  notes  and  money  seised  under  a^.  /i.  are  subject  to  the  same  rights  and  liabilities  as 
goods  are  when  so  seized,  and  cannot  be  appropria[ted  bj  the  sheriff  under  stat.  1  &  2  Vict 
c  110,  s.  IS,  to  satisfy  ^fi,fa,  against  the  execution  creditor. 

Phips^m  showed  cause  against  a  role  calling  on  the  BherifT  of  Ox- 
fordshire to  show  cause  why  he  should  not  pay  over  to  the  plaintiff 
313/.  175.,  or  why  he  should  not  pay  over  \ZL  17^.,  part  of  the  same. 
It  appeared  from  the  affidavits  that  the  plaintiff  had,  in  June,  1851, 
obtained  judgment  by  default  against  the  defendant  for  300/.  and  had 
issued  an  execution  thereon,  indorsed  to  levy  300/.  debt,  and  13/.  175. 
costs.  The  sheriff,  being  ruled  to  return  the  writ,  returned  that  he  had 
taken  goods  and  chattels  to  the  value  of  313/.  17^.,  consisting  of  notes 
of  the  Bank  of  England  to  the  amount  of  310/.,  and  gold  and  silver  to 
the  amount  of  3/.  17^.,  which  he  had  appropriated  and  paid  over  in 
part  discharge  of  another  writ  of  execution  for  600/.,  lodged  with  him 
shortly  before  the  levy,  in  an  action  against  the  now  plaintiff  at  the 
suit  of  Sir  Henry  Dryden.  It  is  submitted  that  the  sheriff  had  a  right, 
and  was  fully  justified  in  appropriating  this  money,  at  least  to  the 
extent  of  the  bank  notes,  to  the  execution  at  the  suit  of  Sir  Henry 
Dryden.     The  1  &  2  Vict  c  110,  s.  12,  enables  the  sheriff  to  take  in 

1  16  Jar.  18;  21  Law  J.  Bep.  (k.  s.)  €.  P.  99. 
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execution  bank  notes  and  money,  and  directs  him  to  ^^  pay  or  deliver 
to  the  party  suing  out  such  execution  any  money  or  bank  notes  which 
shall  be  so  seized;"  therefore,  the  moment  the  sheriff  has  so  seized 
such  notes,  they  become,  as  between  him  and  the  execution  creditor, 
the  notes  of  such  execution  creditor,  and  may  be  taken  as  such  to 
satisfy  ^JLfa.  against  such  creditor. 

[Maule,  J.  Uould  such  creditor  have  maintained  an  action  of  tro- 
ver for  them  against  the  sheriff?] 

It  is  not  necessary,  it  is  submitted,  to  go  to  that  extent  in  the  argu- 
ment, although  it  is  possible  such  action  might  lie ;  but  following  the 
language  of  the  12th  section  of  the  act,  the  sheriff  may,  if  he  pleases, 

Eay  over  to  the  execution  creditor  the  notes  which  have  been  seized : 
as  he  not,  therefore,  a  right  to  appropriate  the  notes,  so  as  to  vest 
them  in  such  creditor,  and  to  be  applicable  to  any  writ  of  execution 
against  such  creditor  ?  The  case  of  Wood  v.  Wood^  4  Q.  B.  397,  is 
distinguishable  from  the  present  one.  There  there  had  been  no  ap« 
propriation  by  the  sheriff  of  any  specific  money,  and  the  money  in  the 
hands  of  the  sheriff,  being  the  proceeds  of  a  sale,  was  considered  to  be 
only  a  debt  from  him  to  the  execution  creditor.  So  also,  in  like  man- 
ner, the  cases  of  Bxtbinson  v.  Peace^  7  Dowl.  93,  and  Masters  v.  Starir 
ley^  8  Dowl.  169,  differ  from  this  case,  as  here  the  specific  money 
which  had  been  seized  was  appropriated  by  the  sheriff  to  the  second 
execution. 

ChcmneJl,  Seij't,  appeared  for  Sir  Henry  Dryden,  as  notice  of  the 
rule  had  been  given  to  him,  but  being  objected  to,  was  not  allowed  to 
be  heard. 

Hawkins^  in  support  of  the  rule,  was  stopped  by  the  court 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  only  difficulty  arises  from  the  endeavor  to  give  a  limited  construc- 
tion to  the  statute.  The  words  ^  pay  or  deliver  to  the  party  suing  out 
such  execution  any  money  or  bank  notes  which  shall  be  so  seized" 
are  said  to  give  the  property  in  these  notes  to  the  execution  creditor. 
I  think,  however,  that  the  meaning  of  the  act  is  to  put  money  or  bank 
notes  on  the  same  footing  as  ^oods ;  they  could  not  be  seized  in  exe- 
cution except  by  virtue  of  this  statute,  but  by  that  it  is  intended  to 
make  them  seizable,  and  subject  to  the  same  rights  and  liabilities  ap- 
plicable to  goods  seized.  Inasmuch,  therefore,  as  these  notes  repre- 
sent only  the  proceeds  of  goods,  and  such  proceeds  cannot  be  applica- 
ble to  the  debt  of  the  execution  creditor,  these  notes  cannot,  in  my 
opinion,  be  made  applicable  to  an  execution  against  such  execution 
creditor. 

Maule,  J.  I  am  of  the  same  opinion.  The  intention  of  the  act 
was  to  subject  money  or  bank  notes  to  its  operation.  The  ordinary 
rule  is,  that  what  is  seized  under  a^./a.  is  not  the  property  of  the  exe- 
cution creditor  by  the  act  of  the  seizure,  but  that  it  is  the  duty  of  the 
sheriff  to  pay  over  the  proceeds  of  the  same  to  him.    I  think,  that  in 
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ihe  case  of  money  or  bank  notes,  the  intention  was  to  pnt  them  in  the 
same  situation  as  goods  were  before  the  statnte,  but  that,  as  they  wore 
already  money,  it  was  not  necessary  that  they  should  be  sold ;  on  the 
contrary,  they  might  and  should  be  treated  as  money,  and  as  such 
paid  over  to  the  execution  creditor.  So  also  the  execution  creditor 
might,  perhaps,  say  to  the  sheriif,  ^  Instead  of  selling,  pay  over  to  me 
the  money  and  bank  notes  which  you  have  seized;"  but  such  a  right 
does  not  vest  in  him  the  property  which  has  been  so  seized.  I  do  not 
think  it  convenient  to  carry  further  this  kind  of  property,  which  is  now 
by  the  act  made  seizable,  than  could  have  been  done  as  to  property 
anciently  seizable  before  the  act  According  to  the  argument  of  Mr. 
Phipson,  these  notes  might,  whilst  in  the  bands  of  the  sheriff,  have 
been  seized  under  ^  JLfcu  against  the  execution  creditor,  although,  if 
they  had  been  goods  smd  chattels  instead  of  notes,  they  could  not 
have  been  so  seized ;  this,  however,  would  be  holding  that  a  right  of 
action  could  be  seizable  under  the  JL  fa.  I  do  not  think  that  such  is 
either  within  the  words  or  spirit  of  the  act,  which  meant  only  to  put 
money  on  the  ordinary  footing  of  other  things  which  might  be  seized 
under  a  writ  of  execution. 

Williams,  J.  The  words  of  the  section  do  not  expressly  alter  the 
property  in  what  is  seized.  The  only  question  then  is,  whether  it  is 
necessary  to  construe  the  act  thus.  Now,  so  far  from  this  being 
necessary,  much  inconvenience  would  arise  if  it  were  so  construed; 
all  of  which  would  be  avoided  by  holding  that  money  seized  under  a 
ft.  fa.  by  virtue  of  this  act  is  to  be  the  same  as  money  derived  from 
the  proceeds  of  a  sale  of  goods  seized  under  ^JL  fa.  in  the  ordinary 
way.  Rule  absolute. 


COUNTY  COURT  APPEAL. 

Wbdlaxe  &  others  v.  Sarobnt.^ 

December  1,  1851. 

Summons  and  ParHcularSf  Sufficiency  of —  Time  for  taking  Objection 

to  same  — -  Release — Evidence  of  tVa/ud. 

The  snmmoiu  in  the  county  conrt  stated,  that  the  defendant  was  smnmoned  to  answer  a 
claim  of  the  plointiffii  to  recorer  402.  lO*^  and  the  particalan  were— **  To  sinking  a  sbsft 
at''  &C.;  "Cr. — Cash  on  aocoont,  £'*  &c^  makmg  the  halanoe  the  same  as  the  sua 
claimed: — 

Bdd^  that  the  sommons  and  particulars  showed  a  sufficient  ground  of  action,  without  stating 
that  the  shaft  was  sunk  for  the  defendant,  or  further  disaosing  how  he  was  sought  to  be 
made  liable  for  it 

J5eb/,  a2K>,  that  the  objection  was  one  which  Could  not  be  taken  aiWr  the  defendant  had 
pleaded  in  the  oountj  court. 

^e  woik  was  prored  to  hare  been  done  for  the  defendant  by  the  pli^tlfik  Jointly,  bnt  the 
defendant  piodneed  in  eridenoe  a  release  to  him  ttook  ona  of  tite  plaintiA,  a  «»»A*mmi^ 

' 

1 15  Jur.  1134. 
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who  was  prored  to  hare  executed  it  in  the  presence  of  the  clerk  of  the  defendant  a 
attomej  on  die  mominff  of  the  day  of  trial,  without  the  knowledge  of  the  other  plaintiffii. 
The  purport  of  the  deed  was,  however,  proved  to  have  heen  explained  to  the  releasing 
plaintiff,  who  was  said  to  have  told  the  witness  that  he  was  no  party  to  the  present 
action:  — 

Hdd^  that  the  ahove  amounted  to  some  evidence  of  the  release  having  been  given  firand- 
ulently,  and  the  judge  of  the  county  coort  was,  therefore,  not  bound  to  give  e&ct  to  it 

This  was  an  appeal  from  the  county  court  of  Devonshire,  at  East 
Btonehouse,  In  the  case  it  was  stated,  that  the  defendant  was  sum- 
moned '^to  answer  a  claim  of  John  Wedlake,  William  Dunstone, 
William  Holman,  Thomas  Trace,  William  Leigh,  and  James  Rule, 
miners,  to  recover  402.  IO5.''  The  particulars  of  demand  were  as 
follows,  viz.:— 

«'  1846.  £    8.  d. 

^  To  sinking  a  shaft  at  Ivy  Tor  Mine,  in  the  parish  of 

South  Taunton,  three  fathoms, 5000 

To  putting  up  a  machine,        100 

To  cash  paid  for  tuif  for  drying  clothes,     •    •    »    •       0  10  0 

Cr. 
Cash  on  account,       •*.•*••• 
Ditto, 


jesi  10  0 
jes  0  0 

3  0  0 

11 

00 

JE40  10  O'^ 

At  the  hearing  of  the  summons,  on  the  2d  September,  1851,  both 
the  plaintiffs  and  the  defendant  appeared  by  attorney.  The  defendant 
pleaded,  first,  the  general  issue ;  secondly,  payment ;  thirdly,  a  release 
of  all  causes  of  action  by  William  Dunstone,  one  of  the  plaintiffs,  on 
behalf  of  himself  and  ms  co-plaintiffs.  After  making  these  answers, 
the  defendant's  attorney  objected  that  the  summons  and  particulars 
were  insufficient  to  explain  what  was  the  ground  of  action.  The 
judge  ruled,  that,  after  the  pleas  to  the  effect  above  mentioned  had 
been  received,  this  objection  was  too  late,  and  the  hearing  of  the  case 

Eroceeded.  The  plaintiffs  proved  that  work  to  the  amount  claimed 
ad  been  done  by  them  in  a  contract  taken  in  copartnership,  as  is 
usual  with  men  employed  in  the  business  of  miners,  and  under  the 
direction  of  an  agent  for  the  shareholders  in  the  Ivy  Tor  Mine,  of 
which  mine  the  defendant  was  proved  to  be  a  shareholder,  and  to 
have  attended  meetings  in  that  character,  and  taken  an  active  part 
in  the  conduct  of  the  said  mine,  both  before  and  after  the  performance 
of  the  work  by  the  plaintiffs.  The  case  for  the  plaintiffs  being  closed, 
a  witness  was  called  on  behalf  of  the  defendant,  who  produced  a  re- 
lease under  seal,  of  which  a  copy  was  set  out  in  the  case,  and  proved 
its  execution  by  William  Dunstone,  one  of  the  plaintiffs,  who  had 
affixed  his  mark  thereto,  in  the  presence  of  the  said  witness,  on  the 
morning  of  the  day  on  which  the  cause  was  heard  before  the  judge^ 
neither  of  the  other  plaintiffii  or  their  attorneys  having  had  any  know" 
ledge  of  the  existence  of  such  a  document  The  following  is  a  copy 
of  the  release :  — -  ^  Know  all  men  by  these  presents,  that  I,  William 
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Dunstone,  of  Ldskeard,  in  the  county  of  Cornwall,  miner,  having  been 
engaged  in  sinking  a  shaft,  and  performing  other  work,  at  Ivy  Tor 
Mine,  in  the  parish  of  Soath  Taunton,  in  the  county  of  Devon, 
together  with  John  Wedlake,  of  &c,  William  Holman,  of  &c.,  Tho- 
mas Trace,  of  d&c.,  William  Leigh,  of  &c.,  and  James  Rule,  of  &;c.,  in 
the  year  1846,  do  hereby  remise,  release,  and  discharge  Thomas  Sar- 
gent, of  d&c.,  of  and  from  all  claims  and  demands,  past  or  present,  for 
or  on  account  of  any  costs,  charges,  labor,  or  expenses,  actions,  or 
causes  of  action,  already  prosecuted  or  hereafter  to  be  prosecuted, 
either  incurred  by  the  said  Thomas  Sargent  individually,  or  as  a 
shareholder  or  adventurer  in  the  said  Ivy  Tor  Mine,  or  in  any  other 
mine  whatsoever.  Sealed  with  my  seal.  Dated  the  2d  September, 
1851."  The  substance  of  the  evidence  of  Thomas  Milton  was  then 
set  out ;  it  was  as  follows :  —  "I  know  William  Dnnstone, the  plain- 
tiif;  I  saw  him  execute  this  deed  this  morning,  and  attested  it  in  his 
presence."  On  his  cross-examination  the  witness  said,  **  I  am  clerk 
m  the  office  of  Childs  &  Peter,  attorneys,  of  Liskeard.  I  went  to 
look  for  Dunstone ;  he  told  me  he  was  no  party  to  this  action.  I 
explained  the  purport  of  this  deed  to  him,  and  he  executed  it"  No 
evidence  was  called  in  reply  by  the-  plaintiffs  to  contradict  or  impeach 
this.  The  judge  of  the  county  court-reserved  its  judgment  until  the 
16th  September,  and  then  gave  a  judgment  for  the  plaintiffs  for  the 
full  amount  claimed,  remarking  that  the  release  was  evidently  a  trick. 
The  case  stated  that  the  opinion  of  the  court  was  sought,  first,  whether 
the  summons  and  pauiiculars  sufficiently  disclosed  and  explained  the 
ground  of  action  against  the  defendant,  and  if  not,  whether  the  objec- 
tion to  their  sufficiency  ought  to  have  been  allowed  by  the  judge  after 
the  pleas  had  been  received  ;  secondly,  whether  the  judge  was  bound 
to  give  effect  to  the  release  executed  by  William  Dunstone,  one  of  the 
plaintiffs,  as  above  set  out,  or  whether  it  was  open  to  him,  upon  a 
consideration  of  all  the  circumstances  of  the  case,  and  a  general  view 
of  sdl  the  evidence  given  on  the  trial,  to  consider  it,  as  he  did,  fraud- 
ulent, and  to  give  no  effect  to  it 

Collier^  for  the  appellant  The  first  point  is,  whether  the  summons 
and  particulars,  taken  together,  disclose  sufficiently  a  cause  of  action. 
It  is  submitted  that  they  do  not,  for  it  does  not  appear  from  them 
that  the  plaintiffs  sunk  the  shaft  for  the  defendant,  or  in  what  manner 
he  was  sought  to  be  made  liable  for  the  expense  of  sinking  it ;  it 
might  be  that  he  was  charged  with  it  as  a  director  or  a  shareholder  of 
the  mine,  or  upon  a  guaranty  or  other  collateral  engagement 

[Williams,  J.  The  particulars  are  perfectly  good,  and  give  suffi- 
cient information.  The  defendant  is  stated  by  them  to  be  "  a  creditor  " 
in  respect  of  cash  on  account ;  so  that  it  must  plainly  be  understood 
that  in  what  goes  before,  namely,  ^  to  sinking  a  shaft,"  &c,  he  is 
treated  as  a  debtor.] 

But  it  is  not  shown  in  what  capacity  he  is  liable,  nor  that  the  work 
was  done  for  him  at  his  request  Next,  the  objection  was  one  which 
could  be  taken  after  the  defendant  had  pleaded.  Sect  75  of  stat  9 
&  10  Vict  a  95,  provides  that  no  evidence  shall  be  given  on  the  trial, 
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except  Bach  as  is  stated  in  the  summons ;  therefore  objection  may  be 
taken  to  any  evidence  being  given  as  to  the  capacity  in  which  the 
defendant  was  charged  for  the  work. 

[Maule,  J.  The  78th  section  declares,  that  in  cases  not  expressly 
provided  for  by  the  act  or  rules,  the  general  principle  of  practice  in  the 
superior  courts  is  to  apply.  Now,  there  is  a  class  of  objections,  and 
this  is  one  of  them,  which  ought  to  be  taken  as  soon  as  possible. 
This  is  like  an  objection  to  the  form  of  the  declaration,  which  should 
be  taken  by  way  of  demurrer,  and  is  consequently  cured  by  pleading.] 

The  remaining  point  is,  whether  there  was  any  evidence  before  the 
judge  of  the  release  having  been  given  in  fraud  of  the  other  plaintiffs. 
It  is  admitted,  that  if  there  was  any  evidence  of  such  fraud,  the  pre- 
sent objection  cannot  prevail ;  but  here  there  was  no  legal  evidence 
on  which  a  judge  could  have  rightly  directed  a  jury  to  find  the  release 
fraudulent 

[Maule,  J.  It  is  stated  that  the  judge  gave  judgment  for  the 
plaintiffs,  '*  remarking  that  the  release  was  evidently  a  trick."  Now, 
it  is  certainly  no  matter  what  remarks  were  made  by  him ;  we  cannot 
look  at  them,  but  only  at  the  judgment  and  the  evidence.] 

No ;  and  the  evidence  showed  that  the  releasing  plaintiff  never 
wished  to  bring  the  action,  as  he  stated  he  was  no  party  to  it,  and  he 
had  the  purport  of  the  deed  explained  to  him  before  he  executed  it. 

Cox,  contra.  The  question  as  to  the  fraud  is  one  of  fact,  and  there- 
fore cannot  be  inquired  into  by  this  court 

[Maule,  J.  Suppose  there  was  no  evidence  whatever  of  fraud, 
would  not  a  judge  be  bound  to  direct  a  jury  accordingly  ?  Or  a  bill 
of  exceptions  might  be  tendered. 

Williams,  J.     What  is  the  fraud  here  ?  ] 

That  is  not  set  out,  but  may  be  collected  from  the  circumstances 
of  the  case.  There  was  sufficient  evidence,  it  is  Submitted,  from 
which  the  judge  might  have  found  as  he  did. 

Colliery  in  reply. 

[Maule,  J.  It  is  clear  that  this  releasing  plaintiff  had,  with  the 
other  plaintiffs,  a  joint  interest  in  the  cause  oi  action.  Then  he  is  an 
illiterate  person,  unable  to  write,  and  is  sought  out  by  the  clerk  of  the 
defendant's  attorney  to  give  this  release.  There  is  no  reason  why  he 
should  have  given  the  release,  and  I  think  fraud  may  be  therefore 
readily  inferred. 

Talfourd,  J.  It  is  singular  that  the  release  does  not  refer  to  the 
action  that  was  pending.! 

It  is  submitted  that  fraud  ought  to  have  been  clearly  proved,  and 
not  presumed. 

Maule,  J.  It  is  not  necessary  to  say  how  I  should  have  found  on 
these  facts  ;  but  I  cannot  but  say  that  there  was,  I  think,  some  evi- 
dence of  fraud. 

Williams,  J.    I  certainly  think  that  there  was  evidence  from  which 
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the  judge  might  have  found  this  deed  to  have  been  given  fraudulently ; 
and  the  appeal  must,  therefoie,  be  dismissed. 

Talfoubd,  J.  concurred.  Appeal  dismissed^  vrith  catts. 


Clack  v.  SainsburtJ 

Koyember  SO,  1861. 

Uiuru--^ExemfHiom — BUU  at  Three  Monihs — SecwrUy  on  Land-^Stai- 
^8  12  Anj^e  2,  c.  16,  s.  1;  3  4*4  Tfi/2.4,c.  98,«.  7;  2  ^3  VieL  a 
37,  s.  !• 

Tho  stBtate  3  &  4  Will  4,  c.  98,  f .  7,  wliidi  exempted  tnm  tlie  ufOTiaoos  of  the  XTeaiy  Act 
(12  Anne  2,  c.  16,  s.  1,)  bills  of  exchange'  not  having  more  than  three  months  to  ran,  ia 
not  repealed  by  the  statute  2  &  3  Vict.  c.  37,  s.  1,  whidi,  and  the  statutes  continuing  it,  ex- 
empt trom  the  operation  of  the  nsuiy  laws  all  bills  not  haying  more  than  twebre  months 
to  ran  and  all  contracts  above  £10,  provided  there  be  no  secon^  upon  land. 

Therefore,  bills  not  having  more  than  thrae  months  to  ran,  thoogh  for  more  than  £5  per 
cent  interest,  and  t^ngn  there  be  fhither  secniity  on  land,  are  not  void. 

Assumpsit,  on  a  bill  of  exchange  for  AOL  drawn  on  the  15th  of  No- 
vember,  1850,  by  the  defendant  upon  and  accepted  by  Charles  Brom* 
ley,  payable  at  two  months  after  date ;  and  for  money  lent,  and  on 
an  account  stated. 

Plea —  That  heretofore,  to  wit,  on  the  13th  of  September,  1850,  it 
was  corruptly,  and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  C.  Bromley  and  the 
plaintiff,  that  he,  the  plaintiff,  should  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  lend  and  advance  to  the  said  C.  Bromley  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  37/. ;  and  that  the  plaintiff 
should  forbear  and  give  day  of  payment  thereof  to  the  said  C.  Brom- 
ley, from  the  day  and  year  last  aforesaid  until  and  upon  a  certain 
day,  to  wit,  the  l5th  of  November,  1850 ;  and  that  for  the  loan  of  the 
said  sum  of  37/.,  and  for  giving  day  of  payment  thereof  as  aforesaid* 
the  said  C.  Bromley  should  give  and  pay  to  the  plaintiff,  on  the  said 
15th  of  November,  1850,  more  than  lawful  interest  at  and  after  the 
rate  of  5/.  per  cent,  per  annum  on  the  said  sum  of  37/.,  that  is  to  say, 
the  sum  of  3/.,  making,  together  with  the  said  sum  of  37/.  so  to  be 
lent  and  advanced  as  aforesaid,  the  sum  of  402. ;  and  that  for  secur- 
ing such  payment  to  the  plaintiff  of  the  said  sum  of  40/.,  the  said  C. 
Bromley  should  then,  to  wit,  on  the  said  13th  of  September,  1850| 
deliver  to  the  plaintiff  a  certain  bill  of  exchange,  bearing  date  the 
12th  of  September,  1850,  and  to  be  drawn  by  the  defendant  upon  and 
accepted  by  the  said  C.  Bromley,  for  the  payment  to  the  order  of  the 
defendant  of  40/.  two  months  after  the  date  thereof,  and  indorsed  by 

*  21  Iaw  J.  Bep.  (ir.  s.)  C.  P.  41. 
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the  defendant  in  blank.  That  the  plaintiff  in  puranance  of  the  said 
conrupt  and  unlawful  agreement,  did  then,  to  wit,  on  the  13th  of  Sep- 
tember, 1850,  lend  and  advance  the  said  sum  of  37^  to  the  said  C. 
Bromley,  on  the  terms  aforesaid;  and  the  said  C.  Bromley,  in  pursu- 
ance of  the  said  corrupt  and  unlawful  agreement,  and  upon  the  terms 
thereof,  and  for  the  purpose  in  that  behalf  aforesaid,  did  thereupon, 
then,  to  wit,  on  the  13th  of  September,  1850,  deliver  to  the  plaintiff 
such  bill  of  exchange  as  last  aforesaid,  and  thereupon  the  plaintiff 
took  and  received  the  said  last-mentioned  bill  of  exchange  in  pursu- 
ance of  the  said  conrupt  and  unlawful  agreement,  and  on  the  terms 
thereof,  and  for  the  purpose  of  securing  the  said  repayment  to  the 
plaintiff  of  the  said  sum  of  37/.  so  lent  and  advanced  by  him  as 
aforesaid,  and  the  said  payment  of  the  said  sum  of  3/«  for  such  inte- 
rest as  aforesaid,  which  interest  exceeds  the  rate  of  5L  for  the  forbear- 
ing of  100/.  for  a  year,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.  That  afterwards,  and  when  the  said  last- 
mentioned  bill  of  exchange  was  due  and  payable  according  to  the 
tenor  and  effect  thereof,  to  wit,  on  the  15th  of  November,  1850,  it 
was  agreed  by  and  between  and  amongst  the  plaintiff  and  the  de- 
fendant and  the  said  C.  Bromley,  that,  in  consideration  of  a  certain 
sum  of  money,  to  wit,  the  sum  of  3/^  to  be  paid  by  the  said  C.  Brom- 
ley to  the  plaintiff,  further  time  should  be  given  by  the  plaintiff  for 
the  payment  to  him  of  the  said  sum  of  40/.  in  the  said  last-mentioned 
bill  of  exchange  specified,  to  wit,  until  the  l^th  of  January,  1851 ;  and 
that  for  securing  payment  thereof  as  last  aforesaid  the  defendant 
should  make  his  other  bill  of  exchange  in  writing,  directed  to  the  said 
C.  Bromley,  whereby  the  defendant  should  require  the  said  C.  BrcAn- 
ley  to  pay  his,  the  defendant's,  order  the  sum  of  40/.  two  months  after 
date  thereof,  and  that  the  said  C.  Bromley  should  accept  the  said 
last-mentioned  bill  of  exchange,  and  that  the  defendant  should  in- 
dorse and  deliver  the  same  to  the  plaintiff,  and  that  the  said  last- 
mentioned  bill  should  be  taken  and  received  by  the  plaintiff  in  re- 
newal of  and  substitution  for  the  said  bill  of  exchange  in  this  plea 
first  mentioned.  That  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  pursuance  of  the  said  last-mentioned  agreement,  he^  the 
defendant,  did  make  and  the  said  C.  Bromley  did  then  accept  such 
bill  of  exchange  as  in  that  behalf  aforesaid,  and  the  defendant  did 
then  indorse  and  deliver  the  same  to  the  plaintiff,  who  did  thereupon^ 
then  and  in  pursuance  of  the  said  last-mentioned  agreement,  take 
and  receive  the  same  in  renewal  of  and  substitutioi^  for  the  said  bill 
of  exchange  in  this  plea  first  mentioned,  and  for  the  purpose  of  secur- 
ing repayment  to  him,  as  in  that  behalf  aforesaid,  of  the  said  sum  of 
37/.  so  lent  and  advanced  by  him  to  the  said  C.  Bromley,  upon  such 
corrupt  and  unlawful  agreement  as  aforesaid,  and  the  payment  of  the 
said  first-mentioned  sum  of  3/.  for  such  interest  as  aforesaid,  which 
said  bill  of  exchange  in  this  plea  secondly  mentioned  was  and  b  the 
said  bin  of  exchange  in  the  said  first  count  mentioned.  That  there 
never  was  any  other  consideration,  except  as  in  that  behalf  afoiesaid, 
for  the  said  indorsement  and  delivery  by  the  defendant  to  the  plain- 
tiff of  the  said  last-mentioned  bill  of  exohange  or  for  the  plaintiff 
VOL.  VIII.  35 
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being  the  holder  thereof^  and  the  plaintiff  hath  always  held  and  now 
holds  the  same  for  and  upon  snch  consideration,  as  in  that  behalf 
aforesaid,  and  not  for  or  upon  any  other  consideration  whatsoever. 
Verification. 

Beplication.  That  each  of  the  said  contracts  and  bills  of  exchange 
in  the  said  second  plea  mentioned  was  made  and  entered  into,,  drawn 
and  accepted,  and  indorsed  respectively,  and  the  said  several  ma,tteT9 
and  things  therein  mentioned  occurred  and  took  place  as  in  the  said 
plea  respectively  alleged,  after  the  coming  into  operation  of  a  certain 
statute,  made  and  passed  in  a  session  of  parliament  held  in  the  3rd 
and  4th  years  of  William  the  Fourth,  intituled  ^^  An  Act  for  giving 
to  the  Corporation  of  the  Grovernor  and  Company  of  the  Bank  of 
England  certain  privileges  for  a  limited  period,"  and  while  the  pro- 
visions of  the  same  statute  were  and  remained  in  force  and  unre- 
pealed That  the  said  contract  or  agreement  for  the  said  loan  and 
the  said  loan  in  the  said  second  plea  mentioned,  were  made  upon 
security  of  the  said  bill  of  exchange  in  the  said  second  plea  men- 
tioned, which  was  made  payable  within  three  months,  that  is,  two 
months  from  the  date  thereof,  and  not  otherwise.    Verification. 

Rejoinder.  That  each  of  the  said  contracts  and  bills  of  exchange 
in  the  said  second  plea  mentioned,  was  made  and  entered  into,  drawn, 
accepted,  and  indorsed  respectively,  and  the  said  several  matters  and 
things  therein  mentioned  occurred  and  took  place  as  in  the  said  second 
plea  respectively  alleged,  after  the  passing  and  coming  into  operation 
of  a  certain  statute,  made  and  passed  in  the  first  year  of  the  reign  of 
her  present  Majesty  Queen  Victoria,  intituled  ^  An  Act  to  except  cer- 
tain bills  of  exchange  and  promissory  notes  from  the  opemtion  of 
the  laws  relating  to  usury,"  and  after  various  other  acts  (recited  in 
the  rejoinder,)  the  last  being  the  8  &  9  VicL,  which  continued  in  force. 
Verification^ 

Demurrer. 

Phinny  in  support  of  the  demurrer.  The  plea  is  bad,  since  it  sets 
up  a  defence  under  a  repealed  statute.  The  12  Anne  2,  a  16,  s. 
1,  enacts  '^  that  no  person,  upon  any  contract^  take  directiy  or  indi- 
rectiv,  for  loan  of  any  moneys,  wares,  &c.  above  the  value  of  5L  for 
the  forbearance  of  100/.  for  a  year,"  and  avoids  all  bonds  and  securi- 
ties for  such  contract,  and  inflicts  a  penalty  for  entering  into  such  con- 
tract By  the  3  &  4  WilL  4,  c.  98,  s.  7^  all  bills  not  having  more  than 
three  months  to  run,  were  exempted  from  the  provisions  of  the  usurv 
laws.  The  7  AiViU.  4  &  1  Vict  c  80,  extended  the  exemption  to  all 
bills  not  having  more  than  twelve  months  to  run,  and  was  to  con- 
tinue in  force  till  the  first  of  January,  1840.  By  the  2  &  3  Vict  c 
37,  s.  1,  it  was  provided  that  no  bill  or  note  not  having  more  than 
twelve  months  to  run,  nor  any  contract  for  the  loan  or  forbearance  of 
money  above  lOL  shadl,  by  reason  of  any  interest  agreed  on,  &;c.  nor 
shfidl  the  interest  of  any  persons  be  affected  by  the  laws  for  the  pre- 
vention of  usury,  nor  shall  the  parties  be  subject  to  penalties ;  with 
the  proviso,  that  the  enactment  was  not  to  extend  to  any  loan  or  for- 
beamnce  on  the  security  of  lands,  tenements,  or  hereditatneots,  or  any 
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interest  therein.  This  enactment  has  been  continned  hj  several  sta- 
tutes. The  bill  declared  on  in  the  present  case,  wonld  have  been  bad 
tinder  the  statute  of  Anne,  but  is  good  under  the  statute  3  &  4  WiIL 
4,  c.  98.  The  latter  statute  amounts  to  an  unqualified  repeal  of  the 
statute  of  Anne  with  respect  to  bills  of  exchange  not  having  more 
than  three  months  to  run.  The  act  2  &  3  Vict  c.  37,  cannot  be  taken 
as  repealing  the  3  &  4  Will.  4,  but  is  only  a  qualified  repeal  of  the 
statate  of  Anne.  An  affirmative  statute,  such  as  that  of  the  2  &  3 
Vict,  cannot  repeal  a  former  one  unless  it  contains  distinct  language 
showing  the  intention  to  do  so.  K  the  cases  under  the  2  &  3  Vict, 
be  cited  on  the  other  side,  they  are  easily  distinguishable.  In  the 
case  of  Derry  v.  ToU^  5  Exch.  Kep.  741 ;  s.  c  20  £aw  J.  Rep.  (n.  s.) 
Excb.  33 ;  s.  c.  1  Eng.  Rep;  440,  it  was  held  that  in  pleading  usury  it 
is  sufficient  to  bring  the  matter  within  the  statute  of  Anne,  and  the 
plaintiff  must  take  advantage  of  the  statute  2  &  3  Vict  c.  37,  by  way 
of  replication.  But  the  transaction  in  that  case  was  protected  only 
by  the  statute  of  Victoria.  The  Chief  Baron  said  there,  that  the 
statute  of  Anne  remains  in  force  except  as  to  the  transactions  men- 
tioned in  the  statute  of  Victoria.  The  case  of  Derry  v.  Toll  is  founded 
tipon  Washbowm  v.  Burrows^  1  Ibid.  107 ;  s.  c.  16  Law  J.  Rep.  (n.  s.) 
Exch.  266.  There  the  action  was  in  covenant,  on  an  indenture,  and 
the  plea  alleged  that  the  covenant  was  entered  into  in  pursuance  of 
an  usurious  contract  for  the  payment  of  interest  secured  by  a  deed  of 
bargain  and  sale  of  chattels  and  growing  crops.  The  replication  was, 
that  the  covenant  was  entered  into  after  the  2  &  3  Vict  c.  37.  It  was 
held,  that  the  plea  was  good,  and  that  the  replication  should  havB 
been,  that  the  contract  was  after  the  2  &  3  Vict  c.  37,  and  that  the 
security  did  not  relate  to  land.  The  act  of  Victoria  was  held  to  re- 
peal the  statute  of  Anne  in  a  qualified  manner,  and  the  Qourt  thought 
it  was  sufficient  for  the  defendant  to  show  that  the  case  Was  under  the 
statute  of  Anne.  But  the  present  case  is  very  diflieirent,  as  it  depends 
upon  the  statute  3  &  4  Will.  4,  c  98,  which  amounts  to  an  unquali- 
fied repeal  of  the  former  act  as  to  bills  not  having  more  than  three 
months  to  run.  In  FolleU  v.  Moore^  4  Exch.  Rep.  410 ;  s.  c.  19  Law 
J.  Rep.  (n.  s.)  Exch.  6,  the  point  decided  was,  that  the  note  in  ques- 
tion was  not  a  promissory  note  under  the  3  &  4  Will.  4,  c.  98,  s.  7.  A 
query  was  made  in  that  case  whether  if  the  note  had  been  within  that 
statute  it  would  have  been  protected,  as  the  loan  was  further  secured 
by  a  security  on  land.  It  is  not  necessary  in  the  present  case  \o  argue 
that  three  months'  bills  involving  a  security  on  land,  are  still  good 
notwithstanduig  the  proviso  in  the  act  of  Victoria.  The  allegation 
as  to  the  security  on  land  is  one  which  ought  to  come  firom  the  other 
side  —  Doe  d.  Baughion  v.  King^  ll'Mee.  &  W.  333;  s.  c.  12  Law  J. 
Rep.  (v.  s.)  Exch.  320. 

[Maule,  J.  K  the  statute  of  Victoria  does  away  by  absorption 
with  the  statute  of  William,  then  when  usury  is  imputed  under  the 
statute  of  Anne,  the  person  accused  must  confess  and  bring  himself 
within  the  act  of  Victoria.] 

But  if  the  statute  of  Anne  is  repealed  by  that  of  Will.  4,  the  plead- 
ings would  be  in  this  manner.    The  defendant  would  plead  a  plea 
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under  the  statute  of  Anne.  The  plaintiff  would  reply  under  the  3 
and  4  Will.  4,  and  then  the  defendant  might  rejoin  under  the  provr- 
sion  of  the  2  and  3  Vict  The  effect  of  the  statute  of  William  was 
just  as  if  the  statute  of  Anne  had  applied  to  all  contracts  except  on 
bills  which  had  not  three  months  to  run.  The  case  of  Berringion  v. 
Chilis,  6  Bing.  N.  C.  332 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  C.  P.  175,  will 
probably  be  cited  on  the  other  side.  There  a  loan  at  more  than  5/. 
per  cent,  on  the  security  of  the  deposit  of  a  lease,  of  a  warrant  of  at- 
torney and  of  a  promissory  note  payable  on  demand,  was  held  not  to 
be  protected  under  the  3  and  4  Will.  4,  c  98,  s.  7.  The  question  for 
the  court  in  that  case,  raised  on  the  affidavits,  was  whether  the  mo- 
ney was  advanced  on  the  deposit  of  the  lease  or  on  the  note.  In  the 
last  part  of  the  judgment,  it  was  said  that  the  loan  was  not  really 
made  on  the  security  of  the  promissory  note,  and  that  the  discount 
taken  made- the  note  invalid,  and  the  warrant  of  attorney  also. 

Mtmioffue  Smithy  contra.  Whether  the  statute  of  3  and  4  Will.  4^ 
be  repeeded  or  not,  the  plea  is  good,  and  the  replication  is  bad.  It 
must  be  admitted  that  the  plea  is  good  under  the  statute  of  Anne. 
On  a  fair  review  of  the  statutes,  it  would  appear  that  the  act  of  Will. 
4,  is  repealed  by  the  statutes  of  Victoria,  or,  at  all  events,  is  suspend- 
ed during  their  operation.  The  provision  of  the  3  and  4  Will.  4,  does 
not  repecd,  but  only  makes  an  exception  to  the  statute  of  Anne. 
Then  the  act  of  7  Will.  4  and  1  Vict,  which  extends  the  exceptions 
to  bills  not  having  more  than  twelve  months  to  run,  and  contains  no 
proviso,  absorbs  and  repeals  the  3  and  4  Will.'  4 ;  and  the  act  of  2 
Vict  refers  only  to  the  statute  of  Anne  and  the  7  Will.  4  and  1  Vict 
The  legislature  could  not  have  intended  that  the  acts  should  run  to- 
gether. 

[Maule,  J.  When  three  months'  bills  got  a  larger  license  than 
others,  it  was  intended  by  the  legislature  to  give  currency  to  mercan- 
tile bills,  which  are  generally  drawn  at  two  months  from  the  date  and 
not  more  than  three.  Had  the  enactment  spoken  in  terms  of  "  m^- 
cantile  "  bills,  there  would  probably  have  been  a  dispute  in  every  case 
whether  the  bill  was  mercantile  or  not  The  legislature  may  after- 
wards have  entertained  a  strong  opinion  that  bills  at  longer  date 
might  be  mercantile  bills,  and  therefore  provided  that  bills  not  having 
more  than  twelve  months  to  run  should  be  protected  if  there  were  no 
landed  security.  Supposing  the  statute  of  Will.  4  said,  that  all  three 
months  bills  should  be  protected  although  there  should  cdso  be  secu- 
rity on  land,  and  the  statute  of  Victoria  said,  that  all  bills  should  be 
protected  provided  there  were  no  security  on  land,  could  not  the  two 
enactmente  stand  together  ?} 

All  the  statutes  passed  since  that  of  Anne  coming  by  way  of  ex- 
ception, the  plea  is  sufficient,  and  it  lies  upon  the  plaintiff  to  bring 
the  case  within  the  exceptions.  The  issue  which  would  have  been 
raised  by  the  plea  would  not  have  been  whether  there  was  a  loan  at 
more  than  5/.  per  cent,  but  whether  there  was  a  corrupt  agreement 
If  this  was  merelv  a  loan  on  a  note,  then  there  was  not  a  corrupt 
agreement,  but  il  there  was  a  security  on  land  also,  then  the  agree- 
ment was  corrupt    BerrifigUm  v.  CoUis. 
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[Mavlb,  J.  It  18  contended  then,  for  the  defendant,  that  the  plea 
does  not  set  out  the  circumstances  of  the  coirupt  agreement,  but  that 
evidence  might  have  been  given  of  any  corrupt  agreement] 

The  case  of  Woibbcwm  v.  Burrotos  shows  that  the  plea  here  is 
good. 

[Jervis,  C.  J.  Bfit  it  is  contended  for  the  plaintiff  that  the  statute 
of  Anne  does  not  exist  at  all  as  to  three  months'  bills.  In  the  case 
alluded  to,  which  was  on  covenant,  the  plea  was  merely  one  of  a  cor- 
rupt agreement,  and  it  was  held  that  the  replication  should  have 
shown  that  it  was  made  after  the  statute  of  Victoria,  and  that  there 
was  no  security  on  land.  Here,  if  the  plea  be  only  one  of  a  corrupt 
agreement,  the  replication  that  it  was  made  after  the  statute  of  3  and 
4  Will.  4,  and  on  a  three  months'  bill  is  right] 

PAtfin,  in  reply.  The  whole  question  in  the  case  is,  whether  the 
statute  of  3  and  4  Will.  4,  is  repealed  or  not  If  it  is  not  repealed, 
the  plaintiff  is  entitled  to  judgment.  Two  affirmative  statutes  like 
that  of  WilL  4  and  that  of  Victoria  may  well  stand  tc^ther.  In 
Fpster^s  case^  13  Rep.  63,  &,  it  was  held,  that  where  one  statute  im- 
posed a  penalty  of  12ciL,  and  afterwards  another  statute  imposed  a 
penalty  of  20/.  in  respect  of  the  same  matter,  the  two  statutes  stood 
together,  even  though  penal.  It  cannot  be  said  that  the  statute  of 
Yictoria  absorbed  that  of  Will.  4,  for  had  it  been  allowed  to  expire, 
ihe  statute  of  Will.  4  must  have  been  in  force.  As  to  the  plea,  the 
statement  being  that  ^  it  was  corruptly  agreed  there,  dec,"  it  must  be 
taken  as  setting  out  the  agreement  • 

[Maule,  J.  The  plea  here  is  more  in  favor  of  the  plaintiff  than  in 
Derry  v.  Toll  or  Washboume  v.  Burrows^  because  both  of  those  cases 
were  within  the  statute  of  Victoria,  which  repeals  the  statute  of 
Anne  only  sub  modo.  Here  the  statute  of  William  is  an  absolute  re- 
peal of  the  statute  of  Anne,  and  therefore  the  plea  is  bad.] 

If  the  plaintiff  had  traversed  the  corrupt  agreement  as  suggested 
on  the  other  side,  the  defendant  would  only  have  been  put  to  prove 
his  plea  as  laid.  On  the  whole,  therefore,  it  is  submitted  that  the 
statute  of  William  is  still  in  existence,  as  if  the  statute  of  Victoria 
had  never  passed,  and  that  the  defendant  has  not  broujeht  the  case 
within  any  statute  now  in  force.  The  plaintiff  is,  therefore,  entitled 
to  judgment  on  the  demurrer. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court  The  action  is  brought  on  a  bill  of  exchange 
at  less  than  three  months'  date,  and  the  defendant  has  pleaded  in 
substance  that  the  bill  was  given  in  pursuance  of  an  agreement  for 
securing  more  than  52.  per  cent  on  a  loan.  The  replication  alleges 
that  the  transaction,  wMch  took  place  after  the  passing  of  the  3  and 
4  Will.  4,  was  a  loan  which  was  made  on  the  security  of  a  bill,  and 
that  the  bill  was  payable  at  less  than  three  months  after  date.  The 
rejoinder  states  that  the  transaction  took  place  after  the  statutes  of 
Victoria  had  passed,  and  to  that  the  plaintiff  has  demurred.  The 
plaintiff  contends  that  the  operation  of  the  statute  of  3  and  4  WilL 

35* 
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4,  is  not  to  qualify  but  to  repeal  the  statute  of  Anne  as  to  one  class 
of  bills,  but  on  that  point  it  is  unnecessary  to  give  an  opinion,  be- 
cause the  statute  of  William  is  a  qualification  of  the  statute  of 
Anne,  and  an  exemption  of  such  bills  as  that  in  the  present  case, 
even  though  the  statute  of  Anne  be  not  pro  Umto  repealed.  The 
question  then  arises,  whether  the  case  comes  within  the  statute  of 
Victoria,  which  extends  the  exemptions  from  the  statute  of  Anne, 
subject  to  a  certain  proviso ;  and  I  am  of  opinion  that  the  later  sta* 
tute  does  not  absorb  or  get  rid  of  the  statute  of  William,  and  that  the 
two  are  quite  consistent  The  legislature  seems  to  have  thought  that 
the  negotiation  of  bills  at  three  months  should  be  encouraged,  and 
should  therefore  be  exempt  from  the  usury  laws,  and  subsequently  to 
have  been  of  opinion  that  the  exemption  should  be  applicable  to  all 
bills  not  having  more  than  twelve  months  to  run,  provided  there  was 
no  security  on  land.  I  think  that  the  qualification  of  the  statute  of 
Victoria  is  not  applicable  to  the  three  months'  bills  under  the  3  and  4 
Will.  4.  Then,  as  to  the  argument  that  the  plea  set  up  only  a  cor- 
rupt agreement,  and  that  an  agreement  under  or  not  under  the  sta- 
tute of  Anne  might  have  been  proved,  it  is  clear  that  the  replication 
that  it  was  made  after  the  act  of  Will.  4  would  have  been  bad.  But 
I  do  not  think  that  is  the  right  construction  of  the  plea.  I  think  this 
was  an  agreement  for  a  loan,  and  that  there  should  be  more  than  5L 
per  cent  interest,  and  that  a  bill  at  two  months  should  be  given  for 
the  sum.  Immediately,  then,  that  such  an  agreement  is  shown  to 
have  been  made  after  the  statute  of  William,  that  was  a  good  an- 
swer to  the  plea. 

Maule,  J.  I  agree  that  the  statute  of  William  is  in  full  operation. 
The  object  of  that  statute  was  to  enable  bills  of  commercial  character 
to  circulate,  although  they  were  at  a  higher  rate  of  interest  than  5L 
per  cent ;  as  it  was  found  that  more  might  fairly  be  taken.  For  the 
reasons  I  have  before  stated,  it  would  not  have  been  sufficient  to  de- 
scribe the  bills  as  mercantile  bills,  and  the  legislature  therefore  con- 
fined the  provision  of  the  statute  of  William  to  bills  such  as  would 
comprehend  most  mercantile  transactions.  The  statute  of  Victcma 
took  a  step  in  advance  as  to  the  usury  laws,  and  was  not  intended  to 
restrict  the  exemption  before  made,  but  to  allow  more  than  5L  per 
cent  to  be  taken  upon  all  contracts  not  relating  to  land.  Contracts 
of  the  nature  of  the  present  one,  protected  by  the  statute  of  William, 
were  left  as  before,  and  it  was  not  intended  to  deprive  them  of  any 
protection  which  they  had  before  under  the  statute  of  Will.  4.  I  do 
not  think  that  statute  is  repealed,  and  it  may  well  stand  along  with 
that  of  Victoria.  Then,  according  to  the  defendant,  the  plea  means 
that  there  was  a  corrupt  agreement,  and  that  the  bills  were  given  in 
pursuance  of  it  But  that  is  not  the  meaning  of  the  plea  ;•  it  means 
that  it  was  corruptly  agreed  that  37^  should  be  lent  at  more  than  5L 
per  cent  interest,  and  that  the  bill  should  be  given  for  this  money. 
If  it  be  said  that  the  plea  contains  an  implied  averment  that  the 
agreement  was  made  before  the  statute  of  William,  the  replication 
fibowe  that  it  was  after  the  statute  of  William,  and  is  therefore 
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a  good  answer.  Perhaps  the  plea  is  objectionable  for  not  showing 
whether  the  agreement  was  before  or  after  that  statute.  The  state 
of  facts  then,  upon  the  plea  and  replication  is,  that  the  agreement 
was  made  after  the  statute  exempting  from  the  usury  laws  bills 
which  had  not  more  than  three  months  to  run,  and  tiierefore  the 
agreement  has  not  that  quality  of  corruptness  imputed  to  it  by  the 
pka. 

Williams,  J.  It  is  unnecessary  to  decide  that  the  plaintiff  is  right 
to  the  full  extent  of  the  argument  submitted  on  his  behalf,  and  that 
the  statute  of  Anne  was  pro  tanio  repealed  by  that  of  Will.  4.  It  is 
sufficient  to  say  that  the  statute  of  Will.  4  is  in  full  operation  to  qua- 
lify  the  statute  of  Anne,  notwithstanding  the  statute  of  Victoria.  If 
that  be  so,  looking  at  the  statements  in  the  plea  and  the  additional 
fact  in  the  replication,  that  the  transaction  was  after  the  statute  of 
William,  I  tiiink  the  transaction  was  not  wrongful  and  illegal,  but 
legal  and  innocent  I  have  assumed  that  the  dates  in  the  plea  are 
not  material  and  traversable,  but  it  is  not  necessary  to  consider  that 
question. 

Talfourd,  J.,  concurred.  JudgmefHifoT  the  plaintiff. 


Grizewood  v.  Blane.^ 

Kovember  20, 1851. 

Pleading  —  Oaming  under  8  <$•  9  Vict.  c.  109,  s.  18  —  Generality  — 

Differences  on  Sale  of  Shares. 

To  a  declaration  for  differences  on  the  sale  of  railway  shares,  the  defendant  pleaded  gene* 
rally  that  the  contract  was  by  gaining,  (under  8  &  9  Vict  c.  109,  s.  18.) 

On  demnrrer,  the  pleas  were  held  bad  for  vicions  generality. 

Assumpsit.  The  declaration  stated  that  before  the  making  of  the 
agreement  thereinafter  mentioned,  to  wit,  on  the  3d  of  August,  1850, 
the  plaintiff,  at  the  request  of  the  defendant,  bargained  for  and  bought 
of  the  defendant,  and  the  defendant  then  sold  to  the  plaintiff  divers, 
to  wit,  450  shares,  in  divers  railway  companies,  which  said  companies 
had  been  and  were  then  established  and  incorporated  under  and  by 
divers  acts  of  parliament,  at  and  under  certain  prices  in  that  behalf, 
that  is  to  say,  ten  shares  in  a  certain  company  called,  to  wit,  ^'  The 
Great  Western  Railway  Company,"  at  58^  los.  for  each  and  every 
of  such  shares;  and  also  100  shares  in  ^^The  North  Staffordshire 
Railway  Company,"  at  62.  75.  6d.  a  share ;  100  shares  in  "•  The  Lon- 
don and  Brighton  Railway  Company,"  at  40L  a  share ;  and  240  old 

1  21  Law  J.  Bep.  (k.  s.)  C.  P.  49. 
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shares  in  "The  London  and  South-Eastern  Railway  Company,'*  at 
15/.  5s.  a  share ;  the  aggregate  amount  of  the  purchase-money  of  the 
said  several  shares  in  the  said  companies  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  8,885/.,  and  on  the  terms  that  all  such 
several  shares  as  aforesaid  were  to  be  delivered  by  the  defendant  to 
the  plaintiff  at  a  certain  then  future  day  and  time,  to  wit,  on  the  13th 
of  September  then  next  following,  and  were  to  be  then  and  on  such 
delivery  as  aforesaid,  accepted  and  paid  for  by  the  plaintiff.  That  the 
defendant  was  not,  at  the  time  of  the  aforesaid  bargain  and  sale  of 
the  said  shares,  possessed  thereof,  or  of  any  of  them,  and,  for  the  par^ 
pose  of  delivering  the  same  to  the  plaintiff,  must  have  purchased  or 
otherwise  acquired  the  same  on  or  before  the  said  day  appointed  for 
their  delivery  as  aforesaid.  That  during  the  said  interval  between  the 
said  bargain  and  sale  and  the  aforesaid  day  and  time  so  appointed 
for  delivery  of  the  said  shares  as  aforesaid,  the  said  shares  rose  in 
value  in  the  public  market  thereof,  and  greatly  increased  in  price,  and 
were  afterwards,  and  within  a  very  short  time  of  the  day  so  appoint- 
ed in  that  behalf  for  the  delivery  thereof,  to  wit,  within  two  days  of 
such  appointed  future  time,  to  wit,  the  11th  of  September,  1850,  pub-* 
licly  bought  and  sold  in  the  market  thereof,  at  the  respective  enhanced 
and  increased  prices  hereinafter  mentioned,  by  reason  whereof  the 
defendant  would  have  been  unable  to  acquire  the  said  shares  by  pur* 
chase  thereof  in  the  public  market  thereof  so  as  to  deliver  the  same 
on  the  said  future  day  so  appointed  in  that  behalf  as  aforesaid,  except 
by  purchasing  the  same  in  such  public  market  as  aforesaid  for  de- 
livery to  the  plaintiff  at  such  enhanced  and  increased  prices,  which 
the  defendant  then  well  knew,  and  thereupon,  in  consideration  of  the 
premises,  after  such  bargain  and  sale  as  aforesaid,  and  whilst  the 
aforesaid  contract  in  that  behalf  was  open  and  incompletely  perfected 
as  aforesaid  by  the  defendant,  and  before  any  breach  of  the  said  con- 
tract on  either  side,  and  before  the  said  day  so  appointed  for  the 
delivery  of  the  said  shares  as  aforesaid,  and  before  any  delivery  of 
any  or  either  of  them  by  the  defendant  to  the  plaintiff,  and  whilst  the 
said  shares  bore  in  the  market  such  increased  and  higher  prices  and 
value  as  aforesaid,  to  wit,  on  the  11th  of  September,  1850,  it  was 
agreed  by  and  between  the  plaintiff  and  defendant,  at  the  request  of 
the  defendant,  that  the  plaintiff  should  not  call  upon  or  require  the 
defendant,  or  in  any  way  should  hold  him  liable  to  deliver  the  said 
shares  or  any  of  them,  to  the  plaintiff  on  the  said  future  day  so  ap- 
pointed as  aforesaid  in  that  behalf,  and  that  the  defendant  should  not 
call  upon  or  require  the  plaintiff,  or  in  any  way  hold  him  liable  at  any 
time  to  pay  for  the  same  to  the  defendant  the  aforesaid  purchase- 
money,  or  any  part  thereof,  and  that  the  aforesaid  contract  of  bargain 
and  sale  of  the  said  shares  should  be  wholly  rescinded,  annulled,  and 
mad^  void  as  between  the  plaintiff  and  the  defendant,  so  far  as  related 
to  the  said  delivery  of  the  said  shares,  and  that  instead  thereof  the 
plaintiff  should  sell  to  the  defendant  and  the  defendant  buy  of  and 
from  the  plaintiff  an  equivalent  number  of  the  said'  several  shares  in 
the  said  several  companies  aforesaid  respectively,  at  the  then  market 
price  of  such  shares  as  were  contained  ia  the  said  contract  of  bargain 
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and  sale  as  aforesaid,  such  market  prices  then  being  the  increased  and 
enhanced  prices  hereinafter  mentioned,  that  is  to  say,  the  said  ten 
shares  in  the  Great  Western  Railway  Company  at  67/.,  the  said  100 
shares  in  the  London  and  Brighton  Railway  Company  at  42t,  and 
the  said  240  shares  in  the  London  and  Sonth-Eastern  Railway  Com- 
pany at  18L  7s.  6(Ly  the  aggregate*  amount  of  such  enhanced  and 
increased  prices  of  the  said  several  shares  being  and  amounting  to 
the  sum  oi  9,992/.  10^. ;  such  last-mentioned  sum  of  money  being  a 
much  larger  sum  than  the  first-mentioned  purchase-money  and  prices 
thereof,  and  that  the  defendant  should  pay  to  the  plaintiff  the  diifer- 
ence  between  the  two  aforesaid  amounts  of  the  pWchase-money  of 
the  said  several  sets  of  shares,  such  difference  being  and  amounting 
to  a  certain  sum  of  money,  to  wit,  the  sum  of  1,107/L  105.,  within  a  rea* 
sonable  time  in  that  behalf,  after  the  making  and  entering  into  the  last- 
mentioned  agreement,  and  that  neither  of  the  said  shares,  nor  any  of 
them  in  the  said  first-mentioned  contract  specified,  should  be  actually 
delivered  by  the  defendant  to  the  plaintiff,  nor  the  said  shares,  nor 
any  of  them  in  the  last-mentioned  contract  specified,  should  be  actu- 
ally delivered  by  the  plaintiff  to  the  defendant,  but  that  the  said  two 
sets  of  shares  should  be  set  off  against  each  other  so  far  as  related  to 
the  actual  delivery  thereof  respectively,  by  the  respective  parties  to  the 
said  contract,  and  thereupon,  afterwards,  to  wit,  on  the  same  11th  of 
September,  1850,  in  consideration  of  the  premises,  and  that  the  plain- 
tiff, at  the  request  of  the  defendant,  then  promised  the  defendant  to 
Eerform  and  fulfil  the  last-mentioned  agreement  on  his  part  and  be- 
alf,  the  defendant  then  promised  the  plaintiff  to  perform  and  fulfil 
the  same  on  his  part  and  behalf,  and  to  pay  to  the  plaintiff  the  said 
difference  of  1,107/1  10^.  as  aforesaid;  and  the  plaintiff  avers  that 
although  he,  confiding  in  the  said  promise  of  the  defendant,  in  com- 
pliance with  the  said  agreement,  did  not  at  any  time  afterwards  call 
upon  or  require  the  defendant  to  deliver  to  the  plaintiff'  the  said  shares 
in  the  said  contract  firstiy  abovq^  mentioned,  or  any  of  them,  nor  hath 
the  plaintiff  since  held,  nor  doth  he  hold  the  defendant  liable  to  de- 
liver the  same,  or  any  of  them,  to  the  plaintiff  on  the  said  future  day 
so  appointed  in  that  behalf  as  aforesaid,  or  at  any  other  time,  and 
although  the  first-mentioned  contract  of  bargain  and  sale,  so  far  as 
related  to  the  delivery  of  the  said  shares  on  the  said  future  day,  and 
tiie  payment  of  the  price  thereof,  was  then  and  is  wholly  rescinded, 
annulled,  and  made  void,  as  between  the  plaintiff  and  the  defendant 
BO  far  as  relates  to  the  said  delivery  of  the  said  first-mentioned 
shares ;  and  although  instead  thereof  the  plaintiff  did  afterwards,  to 
wit,  on  the  11th  of  September,  1850,  in  further  compliance  with  the 
said  last-mentioned  agreement,  sell  to  the  defendant  the  said  several 
shares  lastiy  above  mentioned,  and  the  defendant  then  bought  the 
same  of  and  from  the  plaintiff  at  such  last-mentioned  enhaneed  and 
increased  market  prices  as  aforesaid,  and  on  the  terms  aforesaid,  and 
although  the  plaintiff  in  all  respects  hath  always  performed  and  ful- 
filled the  said  last^mentioned  agreement  on  his  part  and  behalf  to.  be 
performed  and  fulfilled,  and  although  a  reasonable  time  in  that  behalf 
for  the  payment  of  the  aforesaid  diiOferenoe  between  the  two  aforesaid 
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amounts  of  the  purcbase-moneys  of  the  said  several  sets  of  sbaies, 
si3ch  difference  amounting,  to  wit,  to  the  said  sum  of  1,107/.  10.y.  had 
elapsed  before  the  commencement  of  this  suit,  and  although  the 
plaintiff  hath  always,  from  the  making  and  entering  into  the  last- 
mentioned  agreement,  been  ready  and  lyilling  to  accept  such  dilTtfr- 
ence  and  to  close  and  finally  settle  the  aforesaid  transaction  and 
dealing  in  the  said  shares  as  aforesaid,  whereof  the  defendant  daring 
all  the  time  aforesaid  had  notice,  yet  the  defendant  did  not  nor  would 
pay  to  the  plaintiff  the  said  difference,  &c. 

There  was  also  an  indebitatus  count  for  the  price  of  shares  bar* 
gained  and  sold,  and  sold  and  delivered,  for  money  paid,  money  had 
and  received,  and  an  account  stated. 

Pleas  —  Second,  as  to  the  first  count,  that  the  alleged  contract  was 
and  is  a  contract  made  by  and  between  the  plaintifi  and  the  defend- 
ant, by  way  of  gaming,  contrary  to  the  form  of  the  statute  then  and 
still  in  force  in  such  case  made  and  provided,  and  that  it  was  made 
after  the  year  1847.     Verification. 

Fourth,  to  the  first  count,  that  the  alleged  contract  was  and  is  a 
contract  by  way  of  gaming,  &c.     Verification. 

Seventh,  to  the  first  count,  that  the  alleged  selling  by  the  plaintiff 
to  the  defendant  of  the  shares,  and  the  buving  of  them  by  the  de* 
fendant,  was  a  contract  by  way  of  gaming,  occ.     Verification. 

Eighth,  to  the  Isist  count,  that  the  shares  and  interest  therein  men- 
tioned, were  respectively  bargained  and  sold,  and  sold  and  delivered, 
and  the  said  money  was  paid  and  had  cmd  received,  and  the  said  w> 
count  stated,  by  way  of  gaming  and  wagering,  contrary,  &c. 

Special  demurrer. 

Pearsony  in  support  of  the  demurrer.  It  will  be  said,  on  the  other 
side,  that  the  declaration  and  pleas  taken  together  sufficiently  show 
that  the  transaction  was  by  way  of  gaming,  and  void  under  the  8  & 
9  Vict  c.  109,  s.  18.  But  it  is  subii^itted,  for  the  plaintiff,  that  the 
declaration  is  good  and  shows  no  illegality  on  the  face  of  it,  and  that 
the  pleas  are  bad  for  not  showing  how  the  transactions  were  of  a 
gaming  character.  The  declaration  sets  out  two  contracts.  These 
contracts  are  not  void  in  law.  IBbbletahUe  v.  HTMorine,  5  Mee.  &  W. 
462 ;  8.  c.  8  Law  J.  Bep.  (n.  s.)  Exch.  271,  it  was  held  that  a  contract 
for  the  sale  of  goods,  to  be  delivered  on  a  future  day,  is  not  bad  be- 
cause the  vendor  had  not  the  goods  in  his  possession,  and  had  no 
reasonable  expectation  of  being  possessed  of  them  by  the  day,  other- 
wise than  by  purchasing  them  after  the  contract  The  Stock-Jobbing 
Act  of  7  Greo.  2,  a  8,  does  not  apply  here,  being  applicable  only  to 
securities  existing  when  it  was  passed.  The  pleas  in  this  case  follow 
the  words  of  the  8  &  9  Vict  c.  109,  s.  18,  which  enacts,  "  that  all  con- 
tracts or  agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void."  But  the  pleas  are  no 
further  good  than  other  general  pleas  of  illegality.  Pleas  of  that  kind 
should  state  the  particiuars  of  the  illegality.  In  Hill  v.  Montagu^  2 
M.  &  S.  377,  a  general  plea  of  usury  was  held  bad  on  general  de- 
murrer, Lord  EUenborough  remarking  that  pleas  of  fraud  and  covin 
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were  the  only  exceptions  to  the  rule  requiring  particularity.  The  test 
as  to  variance  between  the  statements  in  a  plea  of  illegaiity  and  the 
proof,  is  laid  down  in.  1  Wms.  Saund.  295,  a  and  b. 

[Maule,  X  The  rule  is,  that  if  you  want  to  set  up  the  defence  of 
illegality,  you  must  show  it^by  proper  pleading.  It  does  not  say  by 
what  pleading.] 

Wherever  gaming  has  been  pleaded  as  a  defence,  it  has  been  done 
with  particularity.  AUport  v.  JVu//,  1  Com.  B.  Rep.  974 ;  s*  c.  14  Law 
J.  Rep.  (n.  s.)  C.  p.  272 ;  Cooke  v.  Straiford,  13  Mee.  &  W.  379 ;  s.  o. 
14  Law  J.  Rep,  (n*  s.)  Exch.  66.  In  the  latter  case,  a  plea  was 
amended  by  substituting  the  game  of  '^  hazard"  for  ^^  vingt-et'tinJ^ 
There  could  have  been  no  necessity  for  the  amendment  if  a  general 
plea  had  been  sufficient ;  yet  the  court  considered  the  propriety  of  the 
amendment  after  verdict. 

[Maule,  J.  That  was  under  the  statute  of  Anne,  in  which  the 
illegal  games  are  specifically  named.] 

Temple  v.  Keibfy  1  Man.  ic  G.  904 ;  Slegg  v.  PhiUipps^  4  Ad.  U  E. 
852;  s.  c.  5  Law  J.  Rep.  (n.  s.)  K.  B.  156 ;  dinA  Rcmsford\.  Copelandf 
6  Ad.  &  E.  482 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  K.  B.  170,  afford  illustra- 
tions of  thp  same  doctrine.  la  the  last-mentioned  case,  where  the 
plea  was,  that  a  company  was  ''  illegally"  associated  contrary  to  the 
privileges  of  the  Bank  of  England,  Lord  Denman  remarked,  <<  There 
is  certainly  great  inconvenience  in  this  general  use  of  the  word  "  ille- 
gally," because,  if  considered  as  involving  some  fact  which  is  to  be 
the  subject  of  proof,  the  defendant  may  avail  himself  of  any  fact 
which  would  render  the  business  illegal." 

Bovill,  contra.  The  pleas  are  good.  There  could  be  no  difficulty 
replying  to  them.  The  declaration  sets  out  a  contract  which  on  the 
face  of  it  may  be  legal  or  illegal.  The  plea  can  only  set  up  the  same 
contract,  but  adding  that  it  was  illegal  It  is  true  that  the  illegality 
must  be  specially  pleaded^  and  that  the  plea  must  give  color.  There- 
fore, the  defendant  does  npt  deny  the  contract,  but  says  that  it  is 
illegal. 

[Jervis,  C.  J.  You  do  not  say  that  the  contract  appears  on  the 
declaration  to  be  a  gaming  one ;  but  in  addition  to  what  is  in  the 
declaration  you  say  something  else,  namely,  that  the  contract  was  by 
way  of  gaming.] 

None  of  the  cases  go  so  far  as  to  show  that  under  this  act  it  is 
necessary  to  set  out  the  particulars.  The  language  of  the  Usury  Act 
and  Gaming  Act  of  9  Anne  and  16  Geo.  2,  b  dmerent  from  that  of 
the  statute  of  Victoria,  and  made  it  necessary  to  specify  the  particu- 
lars of  the  transaction. 

.  [Maule,  J.     The  difficulty  of  pleading  a  special  plea  here  is,  that 
it  would  amount  to  the  general  issue.  • 

Williams,  J.  Is  it  quite  clear  that  it  would  not  be  a  good  plea  to 
say  that  the  contract  was  colorable  and  by  wav  of  gaming? 

Maule,  J.  That  might  be  a  good  plea  although  amounting  to 
the  general  issue.] 
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Pearson,  in  reply,  was  stopped  by  the  court^ 

Jervis,  C.  J.  It  is  said  that  the  defendant,  by  these  pleas,  does 
not  intend  to  vary  the  declaration  at  all,  bnt  that  the  declaration  may 
mean  one  thing  or  the  other.  Then  his  pfeas  put  a  legal  construction 
on  the  declaration.  Though  he  admits  the  declaration  does  not  show 
that  the  contract  was  a  gaming  one,  he  says  that  he  will  put  the 
gaming  on  the  record.  %ut  if  it  was  wished  to  show  gaming,  the 
defendant  ought  to  have  pleaded  the  matter,  in  order  that  the  plain- 
tiff might  have  had  an  opportunity  of  traversing  it.  I,  therefore,  think 
the  judgment  ought  to  be  for  the  plaintiffl 

Maule,  J.  I  think  myself  that  the  contract  stated  in  the  declara- 
tion is  not  a  gaming  contract.  Then  the  allegation  in  the  pleas,  that 
it  was  bv  way  of  gaming,  is  an  allegation  of  matter  of  law  contradict- 
ing the  declaration.  To  plead  this  defence  it  is  not  sufficient  to  follow 
the  language  of  the  statute.  The  same  objection  as  to  particularity 
arises  here  as  in  other  cases  of  illegality.  The  general  convenience 
requires  that  the  defence  should  not  be  by  an  unexplanatory  allega- 
tion ;  but  that  matter  of  fact  should  be  pleaded  to  show  the  court 
that  the  contract  was  a  gaming  one* 

Williams,  J«  I  am  of  the  same  opinion.  If  we  were  to  allow 
these  pleas,  we  should  be  neglecting  the  rule,  which  is  the  foundation 
of  all  the  rules  of  pleading,  that  the  one  party  should  let  the  other 
know  what  he  is  to  rely  upon  at  the  tnaL  Now,  it  is  said  that 
the  object  of  the  pleas  was  to  show  that  the  contract  of  sale  was  colore 
able  and  by  way  of  gaming.  But  if  the  defendant  wishes,  it  is  open 
for  him,  on  those  pleadings,  to  take  the  case  of  Hibblewhite  v.  ilf  itfb- 
rine  into  a  court  of  error. 

Talfourd,  J.  I  am  of  the  same  opinion.  I  think  that  the  pleas 
are  bad  for  vicious  generality.  Judgment  for  the  plaintiff. 


Wickens  v.  Goatley.' 

NoTomber  8, 1851. 

^solvency  —  1  4*  2  VxcU  c.  110  —  Petition  —  Contents  —  Pleading — 

Generality  —  Jurisdiction. 

A  replication  to  a  plea  of  B6t>off  alleged  that  the  defendant  being  in  custody  within  the  waQa 
of  the  Queen's  IVison  at  the  suit  of  B,  ^pUed  according  to  the  proTisions  of  the  1  &  2  Vict 

1  The  fortJier  question  was  discussed,  whether  the  pleas  were  not  bad  for  not  negar 
tiving  the  provisos  in  the  18th  section  of  the  act;  out  on  that  point  no  opinion 
given  by  the  conrL 

>S1  Law  J.  Rep.  (k.  0.)  C.  F.  50 ;  15  Jur.  1198. 
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c  110,  to  the  Lttolreiit  Court,  stating  in  his  petition  that  he  was  veiling  his  personal 
estate  should  be  Tested  in  the  offldal  assignee ;  and  that  an  order  was  made  accordingly :  — 

Bddy  that  the  replication  was  good.  That  it  is  sufficient  in  such  a  pleading  to  say,  that  the 
proceedings  were  according  to  the  act,  without  showing  tliat  the  petition  stated  all  Uie  re- 
quisites of  the  35th  section.  That  the  court  wiU  take  judicial  notice  that  the  Queen's  Pri- 
son is  in  England.  And  that  it  waatoot  necessary  to  allege  in  the  replication  on  what  pro- 
cess the  defendant  was  in  custody. 

C^MBre,  whether  it  is  necessary  that  a  petition  to  the  Insolvent  Court  should  arer  all  the  par- 
ticulars mentioned  in  the  35th  section  of  the  act  in  order  to  ^re  the  court  jurisdiction. 

Assumpsit  on  two  promissory  notes  and  on  the  money  counts. 

Plea.     Selroff 

Replication.  That  the  defendant  being  in  custody  within  the 
walls  of  a  certain  prison,  to  wit,  the  Qneen's  Prison,  at  the  suit  of  B. 
for  debt,  &c,  duly  and  according  to  the  provisions  of  the  act,  1  &  2 
Vict  c.  110,  applied  by  petition  in  a  summary  way  to  the  court  for 
the  relief  of  Insolvent  Debtors,  and  stated  in  his  petition  that  he  was 
willing  that  his  personal  estate  should  be  vested  in  the  provisional 
assignees  according  to  the  provisions  of  the  said  act,  which  said  peti* 
tion  was  duly  subscribed  by  the  defendant,  and  was  filed  of  record  in 
the  said  court  pursuant  to  the  directions  of  the  said  statute ;  and  the 
said  court,  in  pursuance  and  according  to  the  said  statute,  ordered 
that  all  the  estate,  &&,  should  be  vested  in  the  provisional  assignee ; 
and  by  virtue  of  the  said  statute,  the  debts  and  causes  of  set-off  be- 
came vested  in  the  provisional  assignee. 

Special  demurrer. 

/  JSrourn,  for  the  demurrer.     The  replication  is  bad.     In  the  first 

Elace,  it  is  bad  for  not  sufficiently  showing  that  the  Insolvent  Court 
ad  jurisdiction.  It  does  not  show  that  the  defendant  at  the  time  of 
presenting  his  petition  under  the  Insolvent  Act  was  a  prisoner  in 
custody  within  the  walls  of  a  prison  in  England.  The  name  of  the 
prison  is  laid  under  a  videlicet^  and  it  may  not  have  been  a  prison  in 
JSngland,  in  which  case  the  Insolvent  Court  would  have  had  no  juris- 
diction. 

[Jervis,  C.  J.  The  Queen's  Prison  is  the  prison  of  this  court,  and 
this  court  will  take  notice  that  it  is  in  England.] 

The  replication  is  also  insufficient  inasmuch  as  it  does  not  show 
on  what  process  the  defendant  was  in  custody.  It  might  have  been 
on  such  process  sa  outlawry  or  extent,  in  which  case  the  Insolvent 
Court  would  have  had  no  right  to  interfere. 

[Jervis,  C.  J.  Why  shouM  we  make  such  a  supposition  ?  I  think 
the  allegation  is  sufficient] 

Lastly,  the  replication  ought  to  have  shown  that  the  petition  stated 
all  those  particulars  which  under  the  3dth  section  of  the  act  are  essen- 
tial to  give  the  court  jurisdiction.  In  Christie  v.  Unwin^  11  Ad.  &  E. 
753 ;  s.  c.  9  Law  J.  Kep.  (n.  s.)  Q.  B.  47,  the  principle  was  laid  down 
that  an  order  made  in  Bankruptcy  by  the  Lord  Chancellor  under  the  6 
Geo.  4,  c.  16,  s.  18,  must  show  on  the  face  of  it  enough  to  give  jurist 
diction.  There  a  creditor  applied  to  have  his  debt  substituted  for 
that  of  the  petitioning  creditor,  and  it  was  held  that  as  a  creditor  so 
applying  must  show  that  he  had  a  sufficient  debt  before  making  tl|e 
VOL.  VIII.  36 
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application,  it  was  not  enough  to  show  that  the  application  had  been 
made  by  persons  who  were  creditors  of  the  bankrupt  The  doctrine 
laid  down  in  Peacock  v.  Bell,  1  Wms.  Saund.  74,  is,  that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior,  or  within 
the  jurisdiction  of  an  inferior  court  The  cases  of  Everard  v.  PcUersan, 
6  Taunt  645,  and  Williams  v.  Germainey  7  B.  &  C.  468 ;  s.  c.  6  Law 
J.  Rep.  K.  B.  90,  recognize  the  same  principle. 

T.  Jones,  contra,  was  stopped  as  to  the  first  two  objections.  The 
replication  is  sufficiently  certain.  It  appears  on  the  face  of  it  that 
the  court  had  jurisdiction,  for  it  avers  that  the  provisions  of  the  act 
were  complied  with,  and  it  was  unnecessary,  under  the  rule  against 
prolixity,  to  state  all  the  proceedings.  The  point  has  been  substan- 
tially decided  in  the  case  of  Nicol  v.  OrgiU,  12  Jur.  34,  where  it  was 
objected  that  a  plea  of  the  plaintifTs  insolvency  did  not  show  that  he 
had  applied  to  the  court  by  petition  within  fourteen  days  of  the  com- 
mencement of  his  custody,  and  did  not  state  the  contents  of  the  pe- 
tition, and  it  was  held  that  the  plea  was  good.  The  cases  of  Tkicker 
V.  Webstefy  10  Mee.  &  W.  371 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch. 
49,  and  Sayer  v.  Dufaur,  5  Dowl.  &  L.  P.  C.  313 ;  s.  c.  17  Law  J. 
Bep.  (n.  s.)  Q,.  B.  50,  are  also  in  point 

J.  Brown,  in  reply. 

Jervis,  C.  J.  I  am  of  opinion  that  the  replication  is  sufficient 
Two  of  the  objections  taken  to  it  were  dismissed  in  the  course  of  the 
argument,  the  court  taking  judicial  notice  that  the  Queen's  Prison  is 
in  England,  and  thinking  that  the  allegation  as  to  the  custody  of  the 
prisoner  was  sufficient  As  to  the  remaining  objection,  the  case  of 
Nicol  V.  Orgilly  as  far  as  it  goes,  is  in  point  Although  the  decision 
of  Patteson,  J.,  in  that  case  is  not  specifically  in  point,  the  same  objec- 
tion was  taken  as  here,  namely,  that  the  requisitions  to  found  the 
jurisdiction  of  the  insolvent  court  were  not  stated,  and  the  plea  was 
held  to  be  sufficient  The  pleader  took  upon  himself  to  allege  that 
the  petition  did  contain  enough  to  show  that  the  court  had  jurisdic- 
tion. I  apprehend  that  it  is  enough  to  state  that  the  proceedings 
were  under  the  statute.  I  think  it  is  sufficient  that  the  plea  does 
show  that  the  petition  was  firamed  in  pursuance  of  and  according 
to  the  act 

Williams,  J.  I  am  of  the  same  opinion.  I  think  that  the  rules 
of  pleading  are  satisfied  by  the  allegation  that  the  plaintifi*  applied  to 
the  court  according  to  the  provisions  of  the  act ;  and  being  of  that 
opinion,  it  is  unnecessary  for  me  to  decide  whether  it  be  a  condition 
precedent  to  the  jurisdiction  of  the  court  that  the  petition  should  con- 
tain a  statement  of  compliance  with  all  the  particulars  mentioned  in 
the  act  It  would  be  very  inconvenient  to  hold  such  a  proposition  to 
be  good  law,  since  if  the  petition  neglected  to  set  out  any  one  par- 
ticular, the  whole  proceedings  of  the  Insolvent  Court  would  be  a 
nullity. 
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Talfoubd,  J.     I  am  of  the  same  opinion.    I  think  the  allegations 
are  substantially  the  same  as  those  in  Ificol  v.  OrgilL 

Judgment  for  the  plaintiff. 


NicHOLL  V.  Chambers.^ 

Jannarj  23,  185S. 

Vendor  and  Purchaser — Conditions  of  Sale — Description  of  Par* 

eels  —  Identity  — •  Quantity. 

A  contract  of  sale  described  the  property  purchased  as  "  The  cottage  and  paddock  compris- 
ing 1  a.  2  r.  8  p.  situate  at,  &c^  described  in  the  particulars  as  lot  1.'*  The  description  of 
lot  1,  in  the  particulars  was,  "  The  property  comprises  1  a.  2  r.  8  p.  situate,  &c.,  consisting 
of  a  cottage  and  paddock  in  the  occupation  of  Mr.  P.^  By  the  contract  of  sale,  the  title 
and  conveyance  were  to  be  completed  according  to  the  conditions  of  sale.  One  of  these 
was,  "  The  property  comprised  m  the  particulars  is  presumed  to  be  correctly  described,  and 
the  quantity  or  the  land  shall  be  taken  as  stated  whether  more  or  less  (although  the  title> 
deeds  state  such  quantity  to  be  less)  without  any  compensation  on  either  side.  And  no 
other  evidence  of  identity  shall  be  required  than  that  ftunished  by  the  title-deeds,  and  the 
statements  therein  shall  be  deemed  conclusive  evidence  of  the  identity  of  the  property.** 
On  default  of  completion  the  deposit-money  was  to  be  forfeited.  The  vendor  deliyOTed  an 
abstract  of  title  to  3  r.  22  p.  only :  — 

Bdd,  that  the  mere  fiact  of  a  title  to  land  described  as  consisting  of  3  r.  22  p.  being  made  by 
the  vendor,  did  not,  under  the  circumstances,  authorize  the  purehaser  to  contend  that 
the  title  had  not  been  made  according  to  the  conditions  of  sale,  and  that  he  was  bound 
to  complete. 

This  was  a  feigned  issue  directed  under  an  interpleader  order,  in 
an  action  of  Chambers  v.  Winstanlepj  by  Williams,  J.,  to  try  whether 
the  plaintiif  in  the  issue  was  entitled,  as  against  the  defendant  in  the 
issue,  to  a  sum  of  90/.  in  the  hands  of  Winstanley,  an  auctioneer. 

At  the  trial,  before  Alderson,  B.,  at  the  Summer  Assizes,  at  Croy- 
don, in  1851,  it  appeared  that  the  sum  in  question  was  the  deposit 
paid  by  the  defendant  in  respect  of  a  purchase  by  him  at  a  public 
auction,  of  a  property  alleged  to  belong  to  the  plaintiff,  which  pur- 
chase he  refused  to  complete;  and  the  question  was  whether  the 
plaintiff  was  entitied  to  treat  the  deposit  as  forfeited.  The  auction 
took  place  on  the  3rd  of  July,  1850,  and  the  property  then  purchased 
by  the  defendant  was  described  in  the  contract  of  sale  as  '^  The  free- 
hold cottage  and  copyhold  paddock  comprising  1  a.  2  r.  8  p.  situate 
at  Chase  Hill,  near  Southgate,  described  in  the  particulars  attached 
hereto  as  lot  1."  The  description  of  lot  1,  in  the  particulars  was, 
^  The  property  is  freehold  (except  the  paddock  which  is  copyhold)  and 
comprises  1  a.  2  r.  8  p.  situate  near  Southgate  two  miles  from  Enfield, 
consisting  of  a  cottage,  yard,  kitchen-garden,  and  paddock.  In  the 
occupation  of  Mr.  Page."  The  contract  of  sale  contained  a  clause 
that  the  titie  and  conveyance  should  be  completed  according  to  the 
conditions  of  sale.     The  sixth  condition  of  sale  was  in  these  words: 
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^  The  several  properties  comprised  in  the  foregoing  partienlars  are 
presumed  to  be  correctly  described,  and  the  qaantities  of  the  land 
shall  be  taken  as  stated,  whether  more  or  less,  (although  the  title-deeds 
and  court  roUs  state  such  quantities  to  be  less,)  without  any  equiva- 
lent or  compensation  on  either  side.  And  no  other  evidence  of  iden- 
tity shall  be  required  than  that  furnished  by  the  documents  of  title* 
And  the  statements  contained  therein  shall  be  deemed  conclusive 
evidence  of  the  identity  of  the  properties  respectively."  The  seventh 
condition  was :  ^  If  either  of  the  purchasers  shall  fail  or  neglect  to 
comply  with  any  of  the  above  conditions  (one  of  which  was  that  the 
purchase  should  be  completed  within  a  time  which  had  elapsed  when 
the  first  action  was  brought,)  his  deposit  money  shall  be  forfeited/' 
The  abstract  of  title  forwarded  to  the  defendant  described  the  pro- 
perty to  which  it  referred  as  consisting  of  3  r.  22  p.  It  was  con- 
tended, by  the  defendant's  counsel,  that  under  these  circumstances  the 
defendant  was  not  bound  to  complete  the  purchsise,  and  that  he  had 
not  forfeited  his  deposit  The  learned  judge  directed  a  verdict  for  the 
plaintiff,  giving  the  defendant  leave  to  enter  a  verdict  upon  this  and 
upon  other  points  reserved. 

Peacock  had  obtained  a  rule  nisi  to  enter  a  Terdict  upon  the  ground 
that  the  identity  of  the  property  contained  in  the  abstract  of  title  with 
the  property  mentioned  in  the  particulars  was  not  sufficiently  proved, 
and  that  the  plaintiff  had  failed  to  make  a  titie,  (the  rule  upon  the 
other  points  reserved  being  refused.) 

Shee^  Serjt,  and  Lydekker  (January  23,)  showed  cause.  The  only 
ground  upon  which  this  rule  was  granted  was,  that  owing  to  the 
difference  in  quantity  between  the  particulars  and  the  abstract,  the 
identity  of  the  property  was  not  made  out  No  evidence  was  given 
that^  in  point  of^  fact,  the  property  mentioned  in  the  abstract  does  not 
consist  of  1  a.  2  r.  8  p.,  but  it  was  said  that  the  discrepancy  between 
the  particulars  and  the  abstract  showed  that  the  plaintiff  had  not 
made  a  good  titie  to  the  whole  of  the  property,  and  that  he  therefore, 
and  not  the  defendant,  was  in  default  But  the  sixth  condition  is  an 
answer  to  this  argument ;  for  it  expressly  provides  for  the  case  which 
has  occurred :  it  stipulates  ^  That  the  quantities  of  the  land  shall  be 
taken  as  stated,  whether  more  or  less,  (although  the  titie-deeds  state 
such  quantities  to  be  less,)  without  any  equivalent  or  compensation 
on  either  side.  And  no  other  evidence  of  identity  shall  be  required 
than  that  furnished  by  the  documents  of  titie,  and  the  statements 
contained  therein  shall  be  deemed  conclusive  evidence  of  the  identity 
of  the  properties."  Unless,  therefore,  it  can  be  said,  that  an  abstract 
of  title  referring  to  a  property  as  containing  3  r.  22  p.  cannot  apply  to 
a  property  consisting  of  1  a.  2  r.  8  p.  the  sixth  condition  of  sale  meets 
tile  case,  and  the  plaintiff  is  entitled  to  recover,  upon  the  non-comple- 
tion of  the  purchase  by  the  defendant 

Byles^  Serjt,  and  Oarth^  contra.  It  is  assumed,  on  the  other  side, 
that  the  premises  mentioned  in  the  particulars  and  those  contained  in 
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the  abstract  coneapond;  but  there  is  no  evidence  of  this.  The  sixth 
condition  of  sale  does  not  help  the  plaintiff.  It  mentions  the  quanti- 
ties of  the  land  and  the  documents  of  title.  What  land?  what  docu* 
xnents  of  title  ?  It  only  means  that  the  documents  of  title  shall  be 
conclusive  evidence  of  the  identity,  if  they  afford  any  evidence  at  all. 
But  they  furnish  none. 

[Maule,  J.  The  question  is,  what  is  the  description  in  the  particu- 
lars  ?  He  does  not  sell  a  piece  of  land  by  measure,  but  he  sells  a  par^ 
ticular  piece,  which  the  defendant  might  go  and  see ;  the  cottage  and 
land  in  the  occupation  of  Mr.  Page.  He  says  it  is  1  a.  2  r.  8  p.  in  the 
contract  of  sale ;  if  it  turned  out  somewhat  less  it  would  not  signify, 
but  there  is  nothing  to  show  that  the  premises  described  in  the  par- 
ticulars contained  a  bit  more  or  less  than  the  quantities  mentioned  in 
the  title  deeds.] 

In  Flower  v.  Hartopp^  6  Beav.  476 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
Ghana  39,  there  was  a  similar  condition  of  sale ;  yet,  under  circum- 
stances somewhat  like  the  present  further  evidence  of  identity  was 
required.  The  Master  of  the  Rolls  there  said  "  The  instant  you  have 
a  variation  in  the  deeds,  the  description  in  the  deeds  cannot  of  itself 
be  evidence  of  the  description  contained  in  the  particulars,  something 
else  must  be  introduced  to  correct  them.  And,  therefore,  although 
the  purchaser  may  not  be  entitled  to  require  any  further  evidence  of 
the  identity  of  the  parcels  than  what  is  afforded  bv  the  deeds,  yet  he 
i&  entitled  to  have  what  he  has  bought  distingmshed,  and  without 
that  it  cannot  be  said  by  the  vendor  that  he  has  proved  by  the  instru- 
ments the  parcels  described  in  the  particulars." 

[Maule,  J.  In  that  case  there  was  a  description  in  the  deeds 
which  was  not  applicable  to  the  land  as  described  in  the  particulars. 
No  doubt,  if  land  is  described  in  a  will  as  old  pasture-land,  and  the 
particulars  state  arable  land,  the  language  of  the  deeds  could  not  in 
that  case  comprehend  the  land  described  in  the  particulars  without 
some  further  explanation.  But  in  this  case  there  is  nothing  which 
amounts  to  a  description  of  the  quantity  at  alL] 

They  cited  Sugd.  Vend,  and  Purch.  11th  ea.  p.  396,  and  Portman 
V.  Mill,  2  Russ.  671. 

[Jervis,  C.  J.  In  that  case  the  vendor  professed  to  give  about  the 
quantity.     Here  he  professes  not  to  give  any  quantity.] 

Price  V.  NortJi,  2  You.  &  C.  620 ;  s.  c.  7  Law  J.  Kep.  (n.  s.)  Exch. 
Eq.  9,  and  Flight  v.  Booth,  1  Bing.  N.  C.  370 ;  s.  c.  4  Law  J.  Rep. 
(n.  s.)  C.  p.  66,  were  also  cited. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  sixth  condition  gives  distinct  notice  to  the  purchaser  that  the 
title-deeds  might  show  a  less  quantity  than  that  stated  in  the  particu- 
lars, and  that  the  vendor  will  not  be  bound  to  the  exact  quantity ; 
and  that  no  further  evidence  of  identity  must  be  required.  It  amounts 
to  this :  he  says  ^'  I  will  sell  you  this  particular  property.  The  tittle 
deeds  may  show  a  property  described  as  less  in  quantity,  but  you 
must  take  it,  without  fiuther  proof  that  it  is  the  same  property."  I 
think  the  purchaser  cannot  get  rid  of  this  condition  by  requiring  the 
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plaintiff  to  show  a  title  to  the  same  quantity  as  that  mentimied  in 
the  particulais. 

Mavle,  J.,  Cbbsswell,  J.,  and  Williams,  J^  concnnecL 

Rule  discAarg^ed. 


Parker  i;.  The  Great  Western  Bailway  Company.^  « 

Koyember  13,  14,  1851. 

Railway  —  Carriers  —  Charges  —  hooding — Inequality  —  Altowamce 

—  Money  had  and  received —  ScaU'hiU —  Classification  of  Goods 

—  SmaU  Parcels  —  Charge  for  Conveyance  —  Goods  of  like   Nor 
ture. 

By  5  &  6  WilL  4,  c.  107,  the  defendants  were  incorporated  for  the  pnrpoee  of  making  and 
working  the  Great  Western  Bailway. 

By  s.  163,  all  persons  were  empowered  to  use  the  railway,  with  ptopet  carriages,  upon  pa^ 
ment  of  saoi  rates  and  tolls  as  the  act  authorized  to  be  taken. 

By  B.  164,  tolls,  none  of  which  exceeded  S<f.  per  ton  per  mile,  were  allowed  to  be  teken  by 
the  company  for  tonnage  of  articles  to  be  conveyed  on  the  railway. 

By  8. 166,  the  company  were  empowered  to  provide  power  for  drawing  articles  on  the  rail- 
way, and  to  receive  such  snms  for  the  nse  of  such  power  as  they  shonld  think  proper,  in 
addition  to  the  other  rates,  tolls,  or  snms  by  the  act  authorised. 

By  8. 167,  the  company  were  anthorixed  to  use  locomotive  or  other  power,  and  in  caniages 
drawn  thereby  to  convey  goods,  and  to  make  sudi  reasonable  cfaaittes  for  such  conveyance 
as  they  might  determine  upon,  in  addition  to  the  rates  or  tolls  by  uie  act  authorised. 

Bjr  B.  171,  the  company  were  empowered  to  make  sudi  orders  for  fizinff  a  sum  to  be  charged 
in  respect  of  small  parcels  not  exceeding  five  cwt  as  to  them  should  seem  proper;  " |ao- 
vided  that  the  said  provision  shall  not  extend  to  articles  sent  in  large  aggregate  quantities, 
though  made  up  of  separate  parcels,  such  as  bags  of  sugar,  coffiae,  meid,  and  tiie  like,  bat 
only  to  single  parcels  unconnected  with  parcels  of  the  li^e  nature  which  may  be  sent  at  the 
same  time. 

By  8. 175,  it  was  provided,  that  the  rates  and  tolls  to  be  taken  by  virtue  of  that  act  should  be 
charged  equally  and  after  the  same  rate  per  ton  per  mile  in  respect  of  the  same  descriptioa 
of  articles,  and  that  no  reduction  or  advance  in  the  same  should  either  directly  or  indirectlv 
be  made,  partially,  or  in  favor  of  or  against  any  particular  person ;  but  that  eveiy  sncn 
reduction  or  advance  should  extend  to  all  persons  using  |he  railway  or  carrying  the  same 
description  of  articles  thereon. 

By  1  &  2  Yict  c.  92,  8. 44,  the  company  were  empowered  to  receive  a  reasonable  charge  for 
the  loading  and  unloading  or  weighing  any  articles  wfatoh  they  might  be  required  to  load, 
unload,  or  weigh. 

By  7  &  8  Yict  c.  3, 8.  60,  the  company  were  empowered,  whenever  they  should  act  as  car- 
riers or  provide  locomotive  power  or  carriages  for  the  conveyance  of  goods,  to  charge  for 
such  power  and  carriages  such  sum  (not  exceeding  the  sums,  if  any,  limited  by  former 
acts)  as  they  should  think  expedient  Provided  that  such  charges  should  be  made  equally 
to  all  persons  in  r^ipect  of  aU  articles  of  a  like  descr^>tion  and  conveyed  in  a  like  carriage 
over  the  same  portion  of  the  railway  and  under  the  like  circumstances,  and  no  reduction  or 
advance  in  any  of  such  charges  should  be  made  partially,  either  directly  or  indirectly,  in 
favor  of  or  against  any  particular  person. 

The  plaintiff,  a  carrier,  sought  to  recover,  in  an  action  for  money  had  and  teoeired,  tiie 
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amount  of  mnii  alleged  to  hafe  been  orerohaiged  by  the  defendants  for  carriage  of  goods 
by  their  railway. 

1.  In  addition  to  the  rates  fixed  by  the  company  for  the  carriage  of  goods  by  their  scale-bills, 
Uiey  duuged  the  plaintiff  a  sum  for  "loading,  unloading,  ooTering,  and  risk  of  stowage.** 
The  plaixSiir  never  required  the  company  to  load  or  unload :  — 

ffdd,  that  the  rate  fixed  for  *'  conveyance  "  where  the  company  acted  as  carriers  under  s.  167 
of  5  &  6  WilL  4,  c  107,  included  the  above  charges;  and  that 8.44 of  1  &2  A^ct  c.  92,  did 
not  apply  to  the  case  where  the  company  acted  as  carriers  in  conveying  the  goods  of  other 
persons,  out  only  to  cases  in  which  tney  did  not  act  as  carriers,  but  perfom:^  the  duty  of 
loading  and  unloading  for  other  persons  carrying  goods,  being  requested  by  them  to  pei> 
form  it 

S.  Up  to  a  certain  time  the  company  had  made  an  allowance  of  lO^'per  cent  to  the  plaintiff 
an^  other  caniers  for  reqnirmg  them  to  sign  certain  ticking-off  notes  and  declarations 
whenever  they  delivered  g|Oods  to  be  earned  b^  the  company.  In  order  to  make  these, 
some  trouble  was  required  in  weighing  and  classifying  the  goods.  The  allowance  was  dis- 
continued after  the  decision  in  Parker  t.  J%e  Great  natem  Baibocqf  Company.  The  same 
notes  were  not  required  fiiom  persons  not  being  carrien  :•— 

Mdd,  that  the  requiring  such  additional  matter  ficom  caniers  wiAont  anowince,  did  not  en- 
title them  to  an  action  for  money  had  and  received,  as  for  an  overcfaaige  to  them,  as  com- 
pared with  the  rest  of  the  public,  in  Tiolation  of  the  5  &  6  Will.  4,  c.  107,  s.  175 ;  but  that 
It  was  the  subject  of  an  action  for  damages  for  any  injury  sustained  in  consequence. 

3.  The  plaintiff  and  other  earners  were  in  the  habit  of  making  changes  for  booking  psrcels. 
The  company  entered  into  an  agreement  with  £.  S.  to  convey  goo£i  to  and  fipom  their  sta> 
tion  for  lOOOc.,  and  to  relinquish  booking-fees,  which  he  did :  — 

Beld,  that,  assuming  the  practice  of  booking  without  fees  to  be  continued  by  E.  S.,  this  was 
no  violation  of  the  proviso  in  s.  175,  the  plaintiff  not  being  bound  to  cbai^  any  thing  for 
booking,  but  doing  it  merely  for  his  own  oenefit 

4.  The  company  chai^ged  the  plaintiff  and  other  carriers  50  per  cent  more  for  "packed  par* 
oels  "  than  they  chafed  the  public  in  general :  — 

Hddy  that  this  was  a  violation  of  the  proviso  in  the  5  &  6  Will.  4,  c.  107,  s.  175,  and  in  the 
7  &  8  Vict  c.  3,  s.  50,  and  that  the  plaintiff  was  entitled  to  recover,  back  the  sums  so 
paid. 

5.  The  company,  by  a  scale-bill,  in  force  np  to  Jnne,  announced  that  on  miscellaneous  goods, 
not  being  aggr^;ate  of  one  **  land  or  dass,*'  they  would  charge  S</.  extra : — 

MeH  that,  by  hayin{[  need  the  words  "kind"  and  "dass"  as  synonymous,  the^  were  bound 
by  their  own  definition,  and  could  not  charge  goods  of  the  same  class  in  their  scale-bill  as 
goods  unconnected  with  goods  of  a  like  nature,  within  the  meaning  of  tiie  proviso  in  s.  171 
fif  jthe  5  &  6  WilL  4,  c  107. 

By  a  subsequent  scale-bill  the  goods  were  divided  into  **  classes"  without  any  miscellaneous 
class,  and  it  was  announced  that  a  parcel-rate  would  be  chaiged  on  all  parcels  under  one 
cwt  When  several  parcels  in  one  lot  of  goods  of  the  same  dass  but  of  different  kinds, 
eadi  separately  being  under  one  cwt,  but  in  the  aggregate  above  one  cwt,  were  directed  to 
one  consignee  (as  was  generally  the  case  where  the  company  carried  them  for  the  public.) 
the  company  charged  tonnage-rate  on  such  lot  of  parcds ;  but  when  a  similar  lot  of  par^ 
eels  was  dehvered  Dy  carriers,  directed  to  different  consignees,  the  company  charged  each 
separate  parcel  at  tkra  parcel-rate :  -^ 

Heldf  an  unequal  mode  of  diaiging  within  s.  50  of  the  7  &  8  Vict  c.  3,  and  that  the  fact  of 
beinp;  directed  to  the  same  or  different  consignees  does  not  prevent  goods  from  being  goods 
earned  "  under  the  same  drcnmstances  "  within  that  section. 

The  mere  division  of  goods  into  **  classes  "  in  the  scale-bill  would  not  enable  the  plaintiff  to 
treat  all  the  goods  in  a  particular  dass  as  goods  "  of  a  like  nature,"  within  s.  171  of  the  5 
&  6  Will.  4,  a  107,  or  as  goods  of  a  "like  description"  within  s.  50  of  the  7  &  8  Ylct  c. 
3,  (post,  8th  head.) 

6.  Hetd^  that  where  several  parcels  of  goods  of  the  same  kind  were  sent  together  and 
amounted  to  a  greater  weignt  than  fiye  cwt,  (or  the  weight  fixed  upon  by  the  company  as 
the  dividing  point  between  the  tonnage  and  parcels  rates,)  they  could  not  be  charged  an 
additional  sum  as  "  miscellaneous  goods,"  or  at  the  parcel-rate  within  s.  171ofthe5&6 
WilL4,cl07.  ^ 

7.  Held,  tfmt  hi  addition  to  the  toll  of  32.  per  cent  which  the  company  were  empowered  to 
tOe  by  8. 1 64  of  Oo  6  A  6  WilL  4,  c  107,  fyt  tonnage,  they  were  also  entitled  by  s.  1 6  7  to 
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diai^  a  reasonable  sam  for  '*  conYeyanoe  "  of  goods  as  carriers,  inclndfaig  loading,  imlaa^ 
ing,  risk,  &c^  and  were  not  restricted  to  "  sudi  snm  as  the^  should  tUnk  expedient  for 
locomotive  power  and  carriages,"  within  a  50  of  the  7  &  8  Vict  c.  3,  (assmning  that  to  he 
the  true  constraction  of  the  last-mentioned  section.) 

8.  Held,  that  according  to  the  proper  constraction  of  the  5  &  6  WiIL  4,  c.  107,  s.  171,  where 
several  small  parcels  of 'a  like  nature,  being  altogether  less  than  one  cwt,  (the  scale-faill 
fixing  that  as  the  limit,)  were  delivered  in  one  lot  directed  to  different  consignees,  the  com- 
pany were  entitled  to  charge  them  as  on«  "  smaU  parcel  '*  within  that  section  at  the  paroel- 
rate ;  and  where  such  several  smaU  parcels  were  not  of  a  like  nature,  though  in  the  same 
**  class  "  in  the  scale-bill,  tiie  company  were  entitled  to  charge  each  of  them  as  a  separalie 
parcel  at  the  parocl-rate. 

Assumpsit  for  money  had  and  received  by  the  defendants  tm  the 
plaintifTs  use. 

Plea  —  Non  assumpsit     Issue  thereon. 

The  particulars  of  demand  stated  that  the  action  was  brought  to 
recover  a  sum  for  overcharges  made  by  the  defendants  and  paid  to 
them  by  the  plaintiff,  for  the  carriage  of  goods  on  their  railways 
between  the  lOth  of  January  and  tixe  13th  of  September,  1848, 
inclusive. 

At  the  trial,  a  verdict  was  found  for  the  plaintiff,  damages  5000/L, 
subject  to  a  reference  to  an  arbitrator,  to  whom  the  cause  and  ^  all 
matters  in  difference  between  the  parties  relative  to  the  charges  made 
by  the  defendants  upon  the  plaintiff,  and  to  payments  made  by  him'' 
to  them,  were  thereby  referred ;  and  it  was  ordered,  "  that  the  arbitra- 
tor should  state  the  facts  upon  his  award,  which  should  be  brought 
before  the  court  on  a  special  case,  with  the  view  of  the  opinion  of 
the  court  being  taken  on  the  right  of  the  defendants  to  enforce  the 
payments  which  the  plsdntiff  had  made  in  respect  of  certain  items,  of 
which  notice  was  given  to  the  defendants,  and  also  upon  the  right  of 
the  plaintiff  to  recover  in  the  said  action  in  respect  of  such  items." 
The  order  of  reference  also  contained  a  power  to  refer  the  case  back 
to  the  arbitrator  to  assess  what  might  be  due  to  the  plaintiff  upon  the 
principles  laid  down  in  the  judgment  of  the  court  The  arbitrator 
stated  the  following  facts :  — 

Case.  The  plaintiff  was  a  common  carrier,  having  his  principal 
place  of  business  at  the  New  Inn,  London,  and  was  in  the  habit  of 
carrying  goods  for  hire  jQrom  thence  to  places  in  the  west  of  England, 
employing  for  that  purpose  the  defendants,  as  common  carriers,  to 
convey  goods  on  their  railways  so  far  as  was  convenient  to  him,  and 
performing  the  part  of  the  journey  to  and  from  the  company's  stations 
by  bis  own  agents.  All  the  goods  mentioned  in  the  case  were  deli- 
vered by  the  plaintiff  to  the  company  at  one  of  the  stations,  and  carried 
by  them  and  received  by  him  from  them  also,  at  one  of  their  stations, 
and  were  goods  which  he  was  employed  by  his  customers  to  carry  as 
a  common  carrier.  The  defendants,  incorporated  by  5  &  6  Will.  4, 
c  107,  were  common  carriers  of  passengers,  goods,  and  cattle  on  their 
railways  from  and  to  the  various  stations  from  and  to  which  the 
plaintiff  so  sent  goods,  and  have  carried  goods  in  the  same  manner 
for  other  carriers  besides  the  plaintiff,  and  also  have  carried  goods 
sent  to  them  for  carriage  by  persons  not  earners  by  trade ;  and  have 
delivered  such  goods  to  the  consignees  at  their  addressesi  making 
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additional  chains  for  such  delivery.  They  have  also  found  and  con- 
ducted  the  carriages,  trades,  and  ensnes  used  on  the  railway  for  the 
carriage  of  passengers  and  goods.  The  persons  who  act  as  common 
carriers  have  for  some  years  found  it  necessary  for  their  business  to 
employ  the  company  to  carry  for  them  on  their  railways.  On  the 
1st  of  January,  1848,  the  company  issued  a  printed  8cale*bill  marked 
A,  which  continued  in  force  until  the  15th  of  June,  when  another 
sode-bill  marked  B  was  issued,  which  was  replaced  by  another  (C) 
on  the  17th  of  July.  All  these  scale-bills  were  acted  upon  by  the 
company  during  the  time  they  were  in  force.  (The  material  parts 
of  the  scale-bills  are  mentioned  under  the  different  heads  of  claun  to 
which  they  apply.) 

All  the  payments  which  are  sought  to  be  recovered  back  were  made 
by  the  plaintiff  under  protest,  and  in  order  to  prevent  the  loss  of  his 
business  as  a  carrier. 

The  first  claim  is  to  recover  back  from  the  defendants  the  amount, 
paid  by  the  plaintiff  to  them,  of  certain  charges  made  in  addition  to 
their  cairiage-rates  between  the  Idth  of  June,  1848,  and  the  17th  of 
July,  1848,  tor  ^  loading,  unloading,  and  risk  of  stowage,"  and  from 
the  17th  of  July,  1848,  to  the  1st  of  Mav,  1851,  when  the  scale-bJU 
was  again  altered  for  the  'loading,  unloading,  and  covering"  of 
goods. 

By  the  1  Vict  c.  92,  s.  44,  the  defendants  are  empowered  from 
time  to  time,  and  at  all  times  thereafter,  to  demand,  receive,  and 
recover,  a  reasonable  charge  for  the  loading  and  unloading,  or  weigh- 
ing any  articles,  matters,  or  things  which  they  may  be  required  to 
load,  unload,  or  weigh.  No  such  charges  as  those  in  question  were 
made  until  the  15th  of  June,  1848,  when  the  scale-bill  was  published. 
That  scale-bill  contained  the  following  notification  of  charge:-— 
^  Notice.  In  addition  to  the  parcel  and  tonnage  rate,  the  company 
will  make  a  charge  by  parcel  or  weight  on  every  parcel  or  lot  of  goods, 
except  the  undermentioned,  for  the  loading,  unloading,  and  ruk  of 
stowage  of  the  same,  the  particulars  of  which  can  be  obtained  at  any 
of  the  railway  stations."  That  scale-bill  continued  in  force  from  the 
15th  of  June  until  the  17th  of  Julv,  1848,  when  the  bill  C  was  pub- 
lished. The  bill  C  contains  the  foUowing  notice  :—>''  In  addition  to 
the  parcel  and  tonnage  rate,  the  company  will  make  a  charge  by 
parcel  or  weight  on  every  parcel  or  lot  of  goods,  except  the  under- 
mentioned, for  the  loadingy  unloading,  and  covering  of  the  same,  the 
particulars  of  which  can  be  obtained  at  any  of  the  railway  stations." 
At  the  bottom  of  the  particulars  of  additional  charges  referred  to  in 
the  scale-bills,  the  additional  charge  on  the  enumerated  articles  was 
given. 

The  course  of  business  has  been,  for  the  plaintiff's  men  to  bring 
the  goods  to  be  carried  on  the  railways  to  the  company's  stations  in 
his  wagons,  and  to  deliver  them  to  the  companv  on  the  platform, 
and  for  the  company  to  carry  them  across  the  platform  and  load  them 
on  the  trucks ;  and  goods  which  had  been  carried  by  the  company 
were  unloaded  out  of  the  trucks  by  them,  carried  by  them  across  the 
platform,  and  there  delivered  to  the  plaintiff's  servants,  who  loaded 
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them  into  his  wagons,  and  took  them  away.  The  goods  were 
weighed  by  the  plaintiff  before  they  were  brought  to  the  station  of 
the  company,  and  generally  were  not  weighed  by  the  company.  The 
company  were  not  required  by  the  plaintiff  to  load,  unload,  or  weigh 
the  goods. 

The  additional  charges  are  unreasonable. 

The  questions  for  the  opinion  of  the  court  on  this  head  of  claim 
were,  first,  whether  the  plaintiff  was  entitled  to  recover  fixim  the 
defendants  the  whole  of  the  sums  paid  by  him  to  them  as  aforesaid 
for  the  charges  for  loading  and  unloading,  and  risk  of  stowage,  or  for 
loading,  unloading,  and  covering ;  and  if  not,  secondly,  whether  he 
was  entitled  to  recover  any,  and,  if  any,  what  part  of  such  sums. 

The  second  dsdm  is  for  an  allowance  of  10^  per  cent  on  the 
moneys  paid  by  the  plaintiff  to  the  company,  in  order  to  have  his 
goods  carried  or  delivered  by  the  company ;  and  is  claimed  in  respect 
of  the  performance  by  him  of  matters  which  the  company  required  to 
be  done  by  him  and  other  carriers,  and  not  by  the  rest  of  the  public. 

The  company  have  for  some  years  required  the  plaintiff  and  other 
carriers,  whenever  they  brought  goods  to  them  for  carriage  on  the 
railway,  to  fill  up,  sign,  and  deliver  to  the  company's  derk  before  the 

foods  were  received  for  carriage,  a  declaration  and  ticking-off  note. 
a  order  to  fill  up  these  printed  forms  as  required,  it  is  necessary  for 
the  carriers'  servants  to  weigh  and  classify  the  goods  before  bringing 
them  to  the  station.  The  plaintiff,  on  every  occasion  when  the  com* 
pany  carried  goods  for  him  on  the  railway,  was  required  to,  and  did, 
weigh  and  classify  them,  and  made  out,  filled  up,  and  signed  such 
declaration  and  ticking-off  note,  and  delivered  it  to  the  company's 
derk  before  the  goods  were  carried.  At  the  bottom  of  the  tickmg-off 
note  was  the  following :  ''  Carriers'  goods  not  accompanied  by  this 
declaration  and  ticking-off  note,  properly  filled  up  and  signed  by  the 
consignor,  will  not  be  received  for  tmnsmission."  The  forms  of  these 
dedarations  and  ticking-off  notes  are  furnished  by  the  company  to  the 
carriers.  When  persons  not  carriers  brought  goods  to  the  station  to 
be  carried,  they  were  required  to  sign  a  different  dedaration,  not  con- 
taining any  classification  of  the  goods,  and  the  company  generally 
weighed  the  goods.  The  form  of  the  carriers'  ticking-off  note  was  a 
convenient  one,  both  to  the  carriers  and  the  company,  as  relates  to 
the  carriers'  goods,  and  the  carriers  would  require,  for  the  purpose  of 
their  trade,  to  know  and  have  entries  of  the  particulars  and  weights 
of  the  goods  sent.  The  company,  requiring  these  matters  to  be  done 
by  the  carriers,  were  relieved  from  some  of  the  trouble  and  duties 
which  tbev  had  to  perform  in  the  case  of  the  goods  of  parties  not 
carriers.  Before  1844,  the  company  were  in  the  habit  of  making  an 
allowance  to  carriers  of  10/.  per  cent,  on  the  amount  of  the  rates  paid 
by  them  to  the  company  for  the  carriafi;e  of  parcels  and  tonnage 
goods,  and  during  the  time  that  such  aUowance  was  made  the  car^ 
riers  did  the  same  work  as  to  weighing  the  goods,  and  filling  up  and 
furnishing  the  company  with  the  dedarations  and  ticking-off  notes 
as  they  have  done  since  the  10th  of  January,  1848.  The  above 
allowance  has  been  entirely  discontinued  since  the  decision  of  Parieer 
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An  allowance  of  10/.  per  cent  on  the  rates  paid  by  the  earners  to 
the  company  is  more  than  a  reasonable  allowance  for  the  matters 
performed  by  the  carriers. 

The  question  for  the  opinion  of  the  court  on  this  head  was,  whe- 
ther the  plaintiff  was  entitled  to  the  10/.  per  cent,  claimed  by  him ; 
and  if  not,  whether  he  was  entitled  to  a  reasonable  allowance  in  re- 
spect of  the  weighing,  and  making  out  and  delivering  to  the  coi|i- 
pany  the  declarations  and  ticking-off  notes. 

The  third  claim  of  the  plaintiff  arises  out  of  the  arrangement  for 
the  allowance  of  1,000/.  a-year  by  the  company  to  Edward  Sherman, 
as  mentioned  in  the  agreements  stated  in  the  appendix.^ 

Mr.  Sherman,  under  the  said  agreements  and  as  agent  for  the 
company,  receives  and  collects  parcels  in  London,  and  delivers  them 
to  the  defendants  at  their  station  at  Paddington,  who  carry  them  into 
the  country  and  there  deliver  them  to  the  consignees ;  and  the  com- 
pany, having  brought  parcels  from  the  country,  hand  them  over  to 
Mr.  Sherman,  who  delivers  them  to  the  consignees  in  London.  Mr. 
Sherman's  duties  are  confined  to  such  receipt  and  collection  and  de- 
livery in  London.  Previous  to  the  date  of  these  agreements,  Mr. 
Sherman  received  and  collected  goods  for  the  company  in  the  same 
manner  as  he  has  done  under  the  agreements,  but  up  to  that  time  he 
received  for  his  own  use,  and  without  in  any  manner  accounting  for 
the  same  to  the  company,  certain  booking-fees  in  respect  of  each 
parcel  which  in  amount  exceeded  the  sum  of  1,000/.  a-year.  No 
booking-fees  have  been  received  by  Mr.  Sherman  or  the  company 
since  that  date,  and  1,000/L  a-year  was  bona  fide  agreed  to  be  paid  by 
the  defendants  to  Mr.  Sherman,  in  consideration  of  his  relinquishing 
such  fees,  and  Mr.  Sherman  is  employed  by  the  defendants  as  their 
agent  and  servant  for  their  convenience. 

The  question  for  the  opinion  of  the  court  on  this  head  was,  whe* 
ther  the  plaintiff  was  entitied  to  recover  an  allowance  in  respect  of 
his  having  less  advantage  as  to  his  goods  than  is  a£forded  with  re- 
spect to  i£e  goods  so  received,  collected,  and  delivered  by  Mr.  Sher- 
man. 

The  fourth  head  of  claim  relates  to  packages  called  <<  packed  par- 
cels "  in  the  scale-bills.  By  section  171  of  6  and  6  WilL  4,  c.  107,  it 
is  provided  that  the  company  may  fix  the  sum  to  be  charged  in  re- 
spect of  small  parcels,  (not  exceeding  600  lb.  weight,)  with  a  proviso 
that  that  provision  should  not  extend  to  articles,  matters,  or  things 

^  By  these  agreements,  after  recitiog  that  the  company  had  appointed  certain  places 
as  receiving-houses  in  London  for  goods  to  be  conveyed  to  and  from  the  station  at 
Paddington,  Sherman,  in  consideration  of  a  fixed  salary,  agreed  to  act  as  the  agent  of 
the  company  for  receiving  and  conveying,  in  his  own  mgons,  to  and  from  that  station 
all  ^oods,  &c.,  to  be  conveyed  to  and  from  the  station,  from  and  to  the  appointed  re- 
ceiving-houses. And  he  agreed  not  to  take  any  money  for  his  own  use  tor  booking 
the  gcKods,  but  to  pay  to  the  company  aU  sums  he  should  receive  for  such  conveyance, 
and  that  such  sums  should  be  according  to  the  regulations  of  the  company  for  the  time 
being. 
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sent  in  large  aggregate  quantities  altiiongli  made  up  of  aepaiate  and 
distinct  parcels,  snch  as  bags  of  coffee,  sugar,  meal,  and  the  like,  but 
only  to  single  parcels  unconnected  with  parcels  of  a  like  nature 
which  may  be  sent  upon  the  railway  at  the  same  time.  On  the  back 
of  the  several  scale-bms,  at  the  end  of  the  highest  classes  of  goods  in 
those  bills,  is  an  intimation  that  packed  parceb  will  be  charged  by 
the  company  50  per  cent  in  addition  to  their  weight  in  those  clasaeSi. 
Whilst  these  bills  were  respectively  in  force  the  plaintiff  sent  to  the 
company  packages  consisting  of  parcels  packed  together  in  one  pack* 
age  to  be  carried  on  the  railway  and  delivered  to  the  plaintiff's 
agent  after  being  cairied.  The  parcels  contained  in  each  package 
were  collected  by  the  plaintiff  in  the  course  of  his  trade  as  a  carrier 
from  various  consignors,  directed  to  various  consignees,  and  each  of 
such  separate  parcels  sent  by  the  plaintiff  before  the  15th  of  June, 
1848,  was  under  3  cwt,  though  the  package  when  packed  was  more 
than  that  weight,  and  each  of  the  parcels  sent  after  the  15th  of  June, 
1848,  was  under  tiie  weight  of  1  cwt,  though  the  package  exceeded 
that  weight  The  company  charged  and  the  plaintiff  paid  to  the 
company,  on  each  occasion,  the  carriage-rate  for  such  packed  pack« 
age  according  to  its  gross  weight  as  one  entire  package  in  .the  class 
it  came  under,  according  to  the  scale-biU  in  force  at  the  time,  toge- 
ther with  the  additional  charge  of  50  per  cent  imposed  on  such  pack- 
age by  the  company  in  consequence  of  its  consisting  of  packed  par- 
cels. The  pmctice  of  the  company  has  been  to  charge  all  caxrian 
who  sent  packages  containing  packed  parcels  on  the  same  principle* 
During  the  same  period  persons  in  Ijade  not  carriers  have  been  in  the 
habit  when  sending  a  parcel  from  London  to  a  customer  in  the 
country,  or  vice  versd,  of  inclosing  in  such  parcel  other  parcels  direct- 
ed to  other  customers  or  friends  in  the  town  or  place  to  which  the 
parcel  was  being  sent,  and  several  tradesmen  sending  several  parcels 
^  or  lots  of  goods  to  persons  in  the  country  have  sent  all  the  parceb  or 
lots  to  one  party  to  be  made  up  into  one  package  and  sent  in  one 
package  by  the  railway  to  the  party  ordering  the  goods*  The  gene- 
ral existence  of  this  practice  has  been  known  to  the  defendants,  but 
they  have  not  taken  any  measure  to  prevent  such  a  custom  being 
pursued  or  to  discover  individual  instances  of  it,  and  have  not  inter* 
fered  with  it  or  enforced  the  payment  of  the  50  per  cent  charge,  ex- 
cept as  against  carriers.  In  such  cases  the  entire  package  has  ex- 
ceeded the  8  or  1  cwt,  the  limit  within  which  parcel-rate  was  to  be 
paid,  according  to  the  scale-bill  in  totce  for  the  time,  but  the  several 
parcels  have  each  fallen  short  of  such  weight 

Under  this  head  the  question  for  the  opinion  of  the  court  was, 
whether  the  plaintiff  was  entitied  to  recover  the  amount  of  the  said 
extra  charge  of  50  per  cent  so  paid  by  him,  or  any  and  what  portion 
thereof. 

The  fifth  head  of  claim  arises  from  alleged  overcharges  by  the  de- 
fendants beyond  the  accounts  which  ought  to  have  been  charged  by 
them  for  the  carriage  of  the  plaintiff's  goods  according  to  the  proper 
interpretation  of  the  several  modes  of  charge  expressed  in  the  scale- 
bills. 
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The  company  ohaiged  the  plaintiff  for  the  cairiafle  on  the  railway 
of  packages  up  to  3  cwt  down  to  the  15th  of  June,  1848,  and  of 
packages  up  to  1  cwt  after  that  date,  as  parcels  upon  the  parcel* 
scale.  The  several  descriptions  of  tiie  goods  carried  were  divided 
into  several  classes  according  to  the  ^*  classification  of  goods"  which 
will  be  found  on  the  back  of  each  of  the  scale*bills.  These  classifi- 
cations differ  on  each  of  the  bills,  the  goods  being  divided,  according 
to  the  bill  A,  into  five  classes,  the  last  of  which  is  described  as  '*  mis- 
cellaneous," and  bill  B  making  a  division  into  five  classes  without 
any  general  or  miscellaneous  dass,  and  bill  C  only  containing  four 
divisions  and  also  being  without  any  miscellaneous  class.  Accord* 
ing  to  the  first  of  these  scale^biUs  all  packages  of  less  than  3  cwt  are 
to  be  charged  in  their^  respective  class  according  to  the  first  table  of 
charges,  the  parcel-rate ;  and  all  above  that  weight  in  their  respective 
class  according  to  the  second  and  lower  table  of  charge,  the  tonnage- 
rate.  According  to  the  other  two  scale-bills  the  dividing  point  be- 
tween the  pared  and  tonnage  rate  is  fixed  at  1  cwt  The  plaintiff 
and  all  other  carriers  using  the  railway  collect  from  their  customevs 
in  London  or  the  country  the  original  consignors'  parcels  or  packages 
of  various  weight,  and  containing  goods  of  various  classes,  which 
are  to  be  carried  by  the  defendants  and  delivered  by  them  to  the 
plaintiffs  or  other  carriers'  agents,  who  distribute  them  to  the  parties 
the  ultimate  consignees  for  whom  they  are  intended.  The  carriers 
deliver  all  the  goods  so  collected  by  them  to  the  defendants  in  one 
lot  or  wagon-load,  and  receive  them  in  like  manner  in  one  lot  or 
wagon-load  after  they  have  been  carried  by  the  defendants,  but,  as 
already  mentioned,  in  reference  to  the  previous  head  of  claim,  thev 
deliver  with  ihe  goods  the  declaration  and  ticking-off  note,  whi(4 
gives  the  names  of  the  ultimate  consignees  as  well  as  that  of  the  car- 
rier who  sends  and  is  to  receive  the  goods.  The  company  do  not 
treat  the  carrier  as  consignor  and  consignee  of  the  goods  for  the  pur* 
pose  of  calculating  the  charges  to  be  made  for  the  carriage  of  the 
goods,  but  adopt  the  following  system :  When  several  packages  of 
goods  of  different  descriptions  but  of  one  class  appear  to  be  intended 
lor  the  same  i:dtimate  consignee,  all  such  goods  are  lumped  togetiier 
and  charged  at  one  gross  weight  according  to  tonnage-weight,  if  to- 
gether they  amount  to  a  weight  which  would  bring  them  into  the 
tonnage-scale,  although  severcdiy  the  packages  might  be  of  such  a 
weight  as  would  have  brought  them  into  the  parcel-rate ;  but  if  such 
goods,  though  in  the  same  class,  be  not  intended  for  the  same  ulti- 
mate consignee,  each  package  or  lot  of  packages  going  to  each  ultL«* 
mate  consignee  is  charged  separately  and  according  to  the  tonnage 
or  parcel  rate,  according  as  the  weight  is  above  or  below  the  dividing 
point  between  the  parcel  and  tonnage  rates ;  thus,  if  ten  packages  off 
I  cwt  each  of  goods  of  the  same  dass  be  directed  to  one  ultimate 
consimee,  the  whole  would  be  charged  at  tonnage-rate  on  7}  cwt^ 
but  if  such  packages  were  directed  to  ten  different  ultimate  consign^ 
ees  each  package  would  be  charged  at  j  cwt  at  the  parcel-rate.  The 
tonnage  being  lower  than  the  parcel  rate,  a  proportionate  advantage 
is  thus  deriv^  to  the  company. 
VOL.  VIII.  37 
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The  plaintiff  contends  that  the  company  are  entitled  to  charge  him 
tonnage-rate  only  on  the  aggregate  weight  of  all  the  packages  con« 
faining  goods  of  one  class,  whether  such  packages  are  intended  for 
the  same  ultimate  consignee  or  for  seveoral ;  and  on  this  head  the 
question  for  the  court  will  be,  whether  the  plaintiiT  is  entitled  to  re- 
cover from  the  company  the  amount  of  such  alleged  overcharges. 

The  sixth  head  of  claim  arises  on  the  scale-bill  A,  which  remained 
in  force  until  the  15th  of  June,  1848. 

On  some  occasions  when  packages  sent  by  the  plaintiff^  as  before 
mentioned,  contained  goods  of  one  class,  and  each  package  was  of  a 
weight  less  than  3  cwt  and  was  intended  for  different  ultimate  con- 
signees, but  the  several  packages  together  exceeded  3  cwt,  the  com- 
pany charged  the  same  under  the  fifth  class,  as  miscellaneous  goods, 
on  which,  in  addition  to  the  higher  rate  of  charge  a  further  sum  of 
2€L  per  package  is  charged,  as  mentioned  under  the  heading  of  the 
fifth  class  on  the  back  of  the  scale-bill  A ;  as,  for  instence,  three 
packages  of  meal  ^which  is  mentioned  in  class  four)  each  weighing 
1|  cwt,  and  each  directed  to  a  different  ultimate  consignee,  have 
been  charged  4j  cwt.  under  the  fifth  class,  with  an  additional  chai^ 
of  2(L  on  every  package,  and  the  entire  sum  thus  charged  has  been 
less  than  the  sum  which  would  have  been  charged  if  each  package 
had  been  charged  under  the  parcel-rate. 

The  plaintiff  contends  that  the  company  had  no  right  to  charge 
him  under  such  circumstances  as  for  goods  of  a  miscellaneous  de- 
scription, and  were  bound  to  charge  him  only  the  rate  charged  ac- 
cording to  the  tonnage-rate  under  the  class  to  which  the  goods  be- 
long, as  in  the  instence  mentioned  under  the  fourth  class ;  and  on 
this  head  the  questions  will  be  —  first,  whether  the  company  were 
justified  in  charging  such  packages  of  goods  under  the  miscellaneous 
class ;  and  if  not,  secondly,  whether  the  company  would  be  entitied 
to  charge  the  said  packages  under  the  parcel-rate  ? 

The  seventh  head  of  claim  of  the  plaintiff  is  in  respect  of  charges 
made  by  the  company,  which  he  alleges  exceed  the  charges  allowed 
to  be  taken  by  the  company's  act  of  parliament 

In  the  fourth  of  the  three  scale*bills,  as  forming  part  of  the  fourth 
dass,  will  be  found  certein  specified  articles  which  are  to  be  charged 
according  to  such  fourth  class,  and,  in  addition,  a  further  charge  of 
50  per  cent  or  100  per  cent,  as  therein  mentioned,  is  imposed  on 
such  goods.  All  such  specified  articles  are  of  the  class  for  the  ton- 
nage of  which  the  company  are  authorized  by  their  act  of  parliament 
(5  and  6  Will.  4,  c.  107,  s.  164)  to  charge  at  the  mte  of  3dL  per  ton 
per  mile,  and  in  addition  thereto  the  company  are  entitied,  under  the 
oOth  section  of  7  Vict  c.  3,  to  charge  for  locomotive  or  steam  power 
and  for  carriages  such  a  sum  as  they  may  think  expedient :  the  charges 
on  the  sccde-bills  include  both  the  carriage  and  the  tonnage  of  the 
said  goods,  and  the  locomotive  or  steam  power  and  use  of  carriages, 
but  no  specific  charge  conteined  in  the  scale-bills  is  appropriated  to 
either  of  such  modes  of  charge,  the  whole  charge  under  such  scale- 
bills  being  charged  by  the  company,  and  paid  by  the  carrier,  as  the 
consideration  for  the  performance  by  the  company  of  the  entire  of 


COURT  OF  COMMON  PLEAS,  1851-52.         435 

Paitor  V.  The  QteaX  Western  Bailway  Company. 

those  services.  The  charge  under  the  said  fourth  class^  with  the  ad- 
ditional chaj^e  of  50  per  cent  or  100  per  cent,  as  the  case  may  be, 
on  the  said  specified  articles,  exceeds  the  sum  of  3d  per  ton  per 
mile. 

The  questions  for  the  opinion  of  the  court  on  this  head  were,  first, 
whether  the  company  were  entitled  to  charge  and  take  the  said  addi^ 
tional  suras  of  50  and  100  per  cent  respectively  on  the  said  specified 
goods ;  and,  secondly,  whether  they  were  entitled  to  charge  and  take 
so  much  of  the  said  original  charge,  and  to  take  50  or  100  per  cent 
additional,  as  exceeds  the  2d.  per  ton  per  mile,  and  a  reasonable 
amount  to  be  charged  and  taken  by  the  company  for  the  use  of  loco- 
motive or  steam  power  and  carriages. 

The  eighth  head  of  claim  arises  as  follows:  The  plaintiff  con- 
tends that  when  he  has  collected  from  several  original  consignors  se- 
veral parcels  intended  for  several  ultimate  consignees,  the  whole  of 
which  together  do  not  in  weight  exceed  the  dividing-point  between 
parcel  and  tonnage  rates,  according  to  the  scale-bill  from  time  to 
time  in  force,  and  do  not  amount  to  500  lb.  in  weight,  the  company 
are  not  entitied,  under  the  171st  section  of  their  act,  5  &  6  Will.  4, 
c.  107,  or  any  other  enactment,  to  charge  each  of  such  parcels  sepa- 
rately, or  the  whole  of  such  parcels  together  as  parcels  or  a  parcel,  or 
otherwise  than  according  to  the  tonnage-rate.  The  plaintiff  contends 
that  such  several  parcels,  by  his  having  collected  them  together  and 
by  his  delivering  them  to  the  company  in  one  lot,  and  also  receiving 
them  firom  the  company  in  one  lot,  become  connected  together,  so 
that  the  company  are  not  justified  in  charging  them  as  single  parcels 
or  a  parcel ;  and  that  if  they  cannot  be  treated  as  single  parcels,  the 
company  can  only  charge  for  the  same  as  tonnage  goods,  according 
to  their  weight,  under  the  164th  clause  of  their  act,  5  &  6  Will  4,  c 
107,  which  authorizes  a  charge  by  them  of  so  much  per  ton  per  mile. 
.  The  questions  for  the  opinion  of  the  court  on  this  head  were,  first, 
whether  the  company  can  charge  ^uch  parcels  at  the  parcel-rate  pub- 
lished in  pursuance  of  the  said  171st  section  of  the  said  act,  where 
such  parcels  contain  goods  of  the  same  class,  according  to  the  classi- 
fication of  goods ;  and,  secondly,  whether  they  can  charge  the  same 
according  to  such  parcel-rate  where  the  same  contain  goods  of  differ- 
ent classes  in  two  or  more  jpackages  of  each  class. 

November  12,  14.    Peacock^  (Willes  with  him,)  for  the  plaintiff. 

The  first  claim  is  for  the  recovery  of  charges  made  by  the  defend- 
ants for  '^  loading,  unloading,  and  risk  of  stowage,"  under  scale-bill 
B,  and  for  "loading,  unloading,  and  covering,"  under  scale-bill  C. 
Neither  of  these  charges  could  legally  be  made  by  the  company  in 
addition  to  the  carriage  rates.  In  Ourlinff  v.  Loriff^  1  Bos.  &  P.  634, 
it  was  said  correctly  that  all  the  expenses  of  loading  a  vessel  are  in- 
cluded in  the  freight  It  is  clear  that  before  the  1  and  2  Vict.  c.  92, 
the  company  could  not  make  any  extra  charge  for  loading.  By  5 
&  6  WilL  4,  c.  107,  s.  164,^  they  are  empowered  to  take  for  the 
- '  "       ■    ■    '  '  f   . . . . ., 

1  The  following  are  the  clauaes  of  the  company'B  acts  upon  which  the  several  arga- 
ments  turned,  as  far  as  they  are  material :  — 
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tonnage  of  articles  conveyed  along  the  railway  certain  tonnage  rates; 
that  is,  where  people  bring  their  own  trucks  and  carry  their  own 

5  &  6  Win.  4,  c.  107,  8.  163.  That  all  persons  shall  have  free  libertT-  to  pass 
along  and  upon,  and  to  use  and  employ  the  said  railway  irith  carriages  properij  con* 
ttnicted  as  hj  this  act  directed,  upon  payment  only  of  such  rates  and  tolls  as  shall  be 
demanded  by  the  said  company,  not  exceeding  the  respectiye  rates  or  tolls  by  this  act 
authorized,  and  subject  to  the  provisions  of  Uiis  act,  and  to  the  rules  and  regalations 
which  shall  from  time  to  time  be  made  by  the  said  company,  or  by  the  said  mrectors, 
by  yirtue  of  the  powers  to  them  respectively  bf  this  act  granted. 

Sect  164.  That  it  shall  be  lawful  for  the  said  company  to  demand,  receiTe,  and  re* 
cover,  to  and  for  the  use  and  benefit  of  tbe  said  company,  for  the  tonnage  of  all  arti- 
cles, matters,  or  things  which  shall  be  conveyed  upon  or  along  the  said  railway,  any 
rates  or  tolls  not  exceeding  the  following ;  (that  is  to  say),  piere  follow  the  rates  or 
toHs  on  different  enumerated  sets  of  articles,  tiie  highest  tolu  bemg  8d.  per  ton  per  mile.] 

Sect  165.  That  it  shall  be  Uwfiil  for  the  said  company  to  demand,  receive,  and  re- 
cover, to  and  for  the  use  and  benefit  of  the  said  company,  for  or  in  respect  of  passen- 
gers, beasts,  cattle,  and  smimals  conveyed  in  caniaffes  upon  the  said  railway,  any  tolls 
not  exceeduigthe  following,  [then  follow  the  toUs.  J 

Sect.  166.  xhat  it  shall  be  lawful  for  the  said  company,  and  they  are  hereby  em> 
powered  to  provide  locomotive  or  stationary^  engines,  or  oUier  power  for  the  drawing 
or  propelling  of  any  articles,  matters,  or  thmgs,  persons,  cattle,  or  animals,  np<m  the 
said  railway,  and  also  along  and  upon  any  other  railway  communicating  therewith,  and 
to  receive,  demand,  and  recover  such  sums  of  money  for  the  use  of  such  engines  or 
ether  power  as  the  said  company  shall  think  proper,  m  addition  to  the  seveiiu  other 
ntes,  tolls,  or  sums  by  this  act  authorised  to  be  taken. 

Sect  167.  That  it  shall  be  lawful  for  the  said  company  and  ihej  are  hereby  auUior- 
ized,  if  they  shall  think  proper,  to  use  and  employ  locomotive  engines,  or  other  numng 
power,  and  in  carriages  or  wagons  drawn  or  propelled  thereby  to  convey  upon  the 
flftid  railway,  and  also  idonff  ana  upon  any  other  railway  communicating  therewith,  all 
such  passengers,  catde,  and  other  animals,  goods,  wares,  and  merehandi^  articles,  mat- 
ters, and  things,  as  shall  be  ofiered  to  them  fi>r  that  purpose,  and  to  make  tuck  reasofh' 
able  charges  fir  such  conveyance  as  they  may  from  tune  to  time  determine  upon,  in  ad- 
dition to  the  several  rates  or  tolls  by  this  act  authorized  to  be  taken :  Provided  always 
that  it  shall  not  be  lawful  for  the  said  company  or  for  any  person  tising  &ie  said  raHway 
as  carriers f  to  chaxve  for  the  conveyance  of  any  passenger  upon  the  said  railway  any 
greater  sum  iJian  ue  sum  of  HfiL  per  mile,  including  the  toll  or  rate  hereafter  before 
granted. 

Section  171.  That  it  shall  be  lawful  for  the  said  company  from  time  to  time  to  make 
such  orders  for  fixing,  and  by  such  orders  to  fix  the  sum  to  he  charged  by  the  said  com- 
panv  in  respect  of  small  parcels  (not  exceeding  500  pounds  weight  each^  as  to  them 
shall  seem  proper :  Provided  always,  that  the  provision  hereinbefore  contained  shall  not 
extend  to  articles^  matters^  or  things  sent  in  large  aggregate  quantities^Mxavi^  made  up 
of  separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee,  meal,  and  the  like,  but  omy 
to  single  parcels  unconnected  unth  parcels  of  a  like  nature,  which  may  be  sent  upon  the 
railwa^r  at  the  same  time. 

Section  1 74.  That  it  shall  be  lawful  for  the  sud  company  from  time  to  time,  as  they 
shall  think  fit,  to  reduce  all  or  any  of  the  rates  or  tolls  by  ^is  act  authorized  to  be  taken, 
and  to  take  the  reduced  rates,  and  afterwards  from  time  to  time  again  to  raise  the 
same,  or  any  of  them,  and  then  to  take  such  hijgher  rates,  so  that  the  same  respectively 
iiiall  not  at  anytime  exceed  the  amount  by  this  act  authorized. 

Sect.  175.  That  the  aforesaid  rates  and  tolls  to  be  taken  by  virtue  of  this  act  AtSk 
at  all  times  he  chared  equally  and  after  the  same  rate  per  ton  per  mile  throughout  the 
whole  of  the  said  radway  in  respect  of  the  same  description  of  articles,  matters,  or  things, 
and  that  no  reduction  or  advance  in  the  said  rates  ana  toUs  shally  either  directly  or  indi- 
reetlyj  be  made  partially  or  in  favor  of  or  against  any  particrdar  person  or  company^  or 
to  be  confined  to  any  particular  part  of  liie  said  railway,  but  that  every  such  reduction 
or  advance  of  rates  and  tolls  upon  any  particular  kind  or  description  of  articles,  matters^ 
or  things,  shall  extend  to  and  take  place  throughout  the  whole  and  every  part  of  the 
said  railway,  upon  and  in  respect  o/the  same  description  of  articles,  matters  and  things 
so  reduced  or  advanced,  and  shtUl  extend  to  all  persons  whomsoever  using  the  Munc,  or 
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goods  on  the  railway.  Then,  sect  165  gives  the  tolls  allowed  for 
carrying  passengers  or  cattle.  By  sect  166  the  company  are  em* 
powered  to  provide  engines  or  other  locomotive  power,  and  to  receive 
such  sums  as  they  may  think  proper  for  their  use,  in  addition  to  the 
other  rates  and  toUs  mentioned  in  that  act  Then,  by  sect  167  a 
further  power  is  given  to  carry  goods  and  make  reasonable  charges 
for  their  conveyance.  Sect  174  ffives  the  company  power  to  fix  the 
sums  to  be  charged  for  parcels  of  less  than  5  cwt  as  they  think  pro* 
per.  These  are  the  powers  of  the  railway  with  respect  to  charges 
before  the  7  Will.  4  &  1  Vict  c  92.  The  charges  to  be  paid  are 
fixed  by  the  scale-bills  made  firom  time  to  time.  Then  came  that 
act,  and  sect  44  gave  them  a  power  to  charge  for  putting  the  goods 
into  and  taking  them  out  of  the  trucks ;  but  that  is  only  if  they  are 
required  to  do  so. 

[Maule,  J.  That  is,  where  people  carry  their  own  soods  in  their 
own  trucks  on  the  railway ;  then  liie  company  are  employed  by  that 
section  to  make  charges  for  loading  and  unloading  (if  they  do  that 
work)  in  proportion  to  the  weight  of  the  thing  carried.  That  statute 
authorizes  the  company  to  carry  on  a  trade  of  that  kind,  and  is  satis- 
fied by  this  view.  It  seems  absurd  to  say  that  the  company  is  to 
make  an  additional  charge  when  it  carries  goods  in  its  own  carriages 
for  putting  them  into  and  taking  them  out  of  th  carriages.  Load- 
ing and  unloading  the  goods  are  things  which  it  does  for  its  own 
purposes,  and  incident  to  its  own  duty.  It  seems  as  absurd  to  make 
a  charge  for  loading  and  unloading  into  and  out  of  their  own  car- 
riages, as  to  make  a  charge  for  covering  the  goods  with  a  tarpaulin 
while  in  the  middle  of  their  course.  We  think  there  is  no  doubt  at 
all  that  the  rate  they  are  entitled  to  charge  for  carrying  includes  put- 
ting into  the  carriage  and  taking  out  again  and  covering.] 
a , 

carrying  the  same  description  of  articles,,  matters,  and  things  thereon,  any  thing  to  the 
contrarv  thereof  in  any  wise  notwithstanding. 

7  Will  4  &  1  Vict  c.  92, 8.  44.  That  it  shall  be  kwful  for  the  said  company  fram 
time  to  time  and  at  ail  times  hereafter  to  demand,  receive,  and  recover  a  reasonable 
charge  for  the  loading  and  unloading,  or  weighing  any  articles,  matters,  or  things  which 
they  may  he  required  to  load,  unload,  or  weigh ;  and  also  to  demand,  receive,  and  re- 
cover for  the  whar&ge  or  warehousing,  or  the  standing-room  of  all  articles,  matters,  and 
things  loaded,  landed  or  placed  in  or  upon  any  of  the  wharves,  landing  places,  stations, 
or  warehouses  of  the  said  company  the  r^^s,  toUs,  or  duties  following,  &c. 

7  &  8  Vict,  c:  3,  s.  50.  That  it  shall  be  kwful  for  the  said  Great  Western  Railway 
Company,  whenever  they  shail  act  at  carriers,  or  shall  provide  locomotive  or  steam 
power  or  carriages  for  the  conveyance  of  passengers,  animals,  goods,  wares,  mer- 
chandise, articles,  matters,  or  things,  to  charge  for  such  locomotive  or  steam  power  and 
carrii^s  such  sum  (not  exceeding  the  sums  (if  any)  limited  by  the  said  recited  acts  or 
any  of  them),  and  that  either  p^r  ton  or  per  mile,  or  by  bulk,  measure,  number,  or  ad- 
measurement, or  bv  fixed  charges  as  they  shall  think  expedient :  Provided  always,  that 
in  whatever  way  the  said  charges  are  made  thev  shall  be  made  equally  to  idl  passengers 
and  to  all  persons  in  respect  ^aU  animals,  and  of  all  goods,  wares,  merchandise,  arti- 
cles, matters,  and  tidngs  of  a  like  description  and  quality;  and  conveyed  in  or  propelled 
hf  a  like  carriage  or  engme,  passing  only  over  the  same  portion  of  and  over  the  same 
distance  alon^  me  said  railways,  or  either  of  them,  and  under  the  like  circumstances  ; 
and  no  reduction  or  advance  m  any  of  such  chax^ges  shall  be  made  partially,  either 
directly  or  indirectly^  in  fikvor  of  or  against  any  paracolar  company  or  person. 
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The  second  daim  is  pttt  by  the  plaintiff  in  this  way  :>— By  sectioii 
175,  of  5  &  6  Will  4,  c.  107,  it  is  provided  <"  that  all  the  rates  to  be 
taken  by  virtue  of  that  act  shall  be  charged  equally  at  the  same 
rate  per  ton  per  mile,  in  respect  of  the  same  description  of  artiides, 
and  that  no  reduction  or  advance  in  the  said  r^tes  shall,  either  direct* 
ly  or  indirectly,  be  made  partially,  or  in  favor  of  or  against  any  par* 
ticnlar  person  or  company."  The  plaintiff  says  that  he  has  been 
made  to  pay  a  larger  sam  for  the  carriage  of  the  same  goods  than 
other  persons,  not  carriers,  have  paid,  bemuse  he  has  been  required 
to  do  something  of  value  besides  paying  the  carriage-rates  befcnre  his 
goods  were  carried,  which  was  not  requnred  of  the  public 

[Maule,  J.  That  does  not  entitle  you  to  an  action  for  money  had 
and  received.] 

The  principle  of  this  claim  is  the  same  as  that  cf  the  fiist  point 
decided  in  Parker  v.  The  Great  Western  Railway  Company. 

[MAtrjLE,  J.  In  that  case  they  took  a  liquidated  sum  from  A. 
greater  than  from  all  other  carriers.  Suppose  the  company  weie  not 
entitled  to  insist  upon  these  things  being  d(me,  still  we  do  not  think 
it  gives  you  a  right  to  recover  as  for  money  had  and  received.  My 
impression  certainly  is,  that  the  company  had  no  right  to  require  the 
declaration  and  ticking-off  note  to  be  signed,  but  it  would  be  entirely 
the  subject  of  an  action  for  consequential  damages,  and  cannot  be  re- 
covered in  an  action  for  money  had  and  received.] 

It  is  submitted  that  it  is  within  the  terms  of  the  submission  of  refer- 
ence, which  includes  other  matters  in  difference. 

[Talfourd,  J.  It  is  ^  matters  in  difference  relative  to  the  charges 
made  by  the  defendants  upon  the  plaintiff  and  to  payments  made  by 
him  to  them." 

Maule,  J.  That  is  solely  for  the  purpose  of  having  the  accounts 
settled  between  the  parties.] 

If  it  is  within  the  terms  of  the  submission,  the  plaintiff  will  be 
barred  firom  any  remedy  hereafter. 

[Jervis,  C.  J.  The  court  inclines  to  think  that  it  is  not  within  the 
terms  of  the  submission.] 

The  third  head  of  claim  is  for  an  allowance  in  respect  of  the 
agreement  with  Sherman.  By  that  agreement  the  company  in  effect 
nndertook  to  take,  and  have  taken,  a  fess  sum  by  2ci.  for  the  carriage 
of  each  parcel  conveyed  for  persons  who  have  employed  Sherman 
than  they  have  taken  firom  persons  who  have  employed  other  carriers. 
This  is  an  unequal  charge,  and  the  plaintiff  is  entitled  to  recover 
back  the  excess  of  what  he  has  paid  over  what  other  persons  have 
paid  per  parcel.  In  Pickford  v.  The  Grand  Junction  RaUwaiy  Campamy^ 
10  Mee.  06  W.  399,  it  was  held  that  a  charge  of  655.  per  ton  made  to 
all  persons  (except  C.  &  H.)  who  would  be  ready  themselves  to  re- 
ceive their  goods  at  Camden  Town  station,  was  unequal,  the  com- 
pany havinff  agreed  with  C.  &  H.  that  they  should  carry  all  goods 
earried  by  the  railway  from  Camden  Town  to  London,  and  deduct 
IO5.  per  ton  out  of  the  65s.  This  is  a  similar  advantage  to  Sherman, 
and  enables  the  company,  through  him,  to  carry  and  book  (ot  those 
who  employ  him  for  the  same  price  as  tiiey  cany  alone  for  those  em* 
ploying  the  plaintiff 


COURT  OF  COMMON  PLEAS,  1851-52.  439 

Pnrkar  «.  The  Ofeat  Western  Railway  Compaay. 

*fci»i»^-«— — ^■^— ^^-^^        —■■■■■  ^^— ^  ^^-^— — — ^j— ^— — i^ 

[Maule,  J.  There  is  no  statement  that  they  do  book ;  it  is  stated 
that  the  booking  fees  were  reltnqaished  by  Sherman:  he  has  the 
l,000iL  in  lien  of  Doddng  fees,  and  where  a  compensation  is  given  in 
lien  of  fees,  it  generally  happens  that  the  thing  for  which  the  fees 
were  paid  is  abolished ;  at  aU  events,  it  is  not  found  that  they  do 
BOW  book.] 

The  fourth  claim  is  in  respect  of  the  50  per  cent  for  the  carriage 
Jdi  packed  parcels  charged  to  carriers,  and  not  to  the  public.  The 
company  had  no  right  to  make  this  charge  to  carriers  only,  and  the 
plaintiff  is  entitled  to  recover  it  bade.  By  section  171,  of  5  &  6  Will. 
4,  c  107,  the  company  may  fix  the  charge  for  small  parcels  as  to 
them  shall  seem  proper ;  but  this  provision  is  not  to  extend  to  things 
sent  in  large  aggregate  quantities,  but  only  to  single  parcels.  Here 
the  company  have  charged  carriers  one  sum  and  the  public  another 
for  carrying  precisely  similar  parcels.    That  they  cannot  do. 

[Maule,  J.  They  have  no  business  to  open  their  eyes  to  the  fact 
ci  the  carriers  being  carriers.  They  have  no  right  to  favor  them- 
selves as  carriers. 

Jervis,  C.  J.  It  was  not  argued  the  other  day  ^Li  Edwards  v.  T%e 
Oreai  Western  RaUway  Company^  post^  p.  447,)  tnat  if  there  was  an 
inequality  the  company  could  maintain  the  charge.] 

By  his  fifth  claim  the  plaintiff  contends  that  the  company  are  only 
entitled  to  charge  tonnage*rate  upon  the  a^pregate  weight  of  pack- 
ages of  less  aggregate  weight  than  the  dividing  point  in  the  scale-bills 
containing  goods  of  one  class,  but  of  different  descriptions,  whether 
such  packages  are  intended  for  the  same  ultimate  consignee  or  for 
several  The  company  have  no  right  to  charge  the  tonnage-rate 
when  the  packages  consist  of  goods  of  one  class  directed  to  one  con- 
signee, and  the  parcel-mte  for  the  very  same  packages  when  directed 
to  several  consignees,  discovering  the  contents  and  consignees  of  the 
parcels  by  mieans  of  the  ticking-off  notes  which  the  carriers  are  obliged 
to  make  out 

[Jervis,  C.  J.  The  171st  section  of  5  &  6  Will.  4,  c.  107,  expressly 
provides  that  the  power  to  make  charges  for  small  parcels  shall  not 
extend  to  articles  sent  in  large  aggregate  quantities,  though  made  up 
of  separate  parcels,  such  as  sugar,  cofiee,  meal,  and  the  luce,  but  only 
to  single  parcels  unconnected  with  parcels  of  a  like  nature.  We  are 
with  you  upon  this  point  at  present] 

The  sixth  claim  arises  upon  scale-bill  A.  The  company  charge  for 
three  packages  all  consisting  of  meat,  directed  to  different  consignees, 
an  extra  charge,  as  for  miscellaneous  goods,  though  the  whole  together 
amount  to  more  than  3  cwt  Meat  is  one  of  the  articles  mentioned 
in  the  fourth  class  of  the  scale-bill,  and  as  such  ought  only  to  be 
charged  tonnage-rate  when  sent  in  large  aggr^ate  quantities.  Being 
directed  to  separate  consignees  does  not  render  it  liable  to  be  charged 
at  a  higher  rate.    It  is  within  the  proviso  of  section  171,  just  cited. 

Upon  the  seventh  daim  the  fdaintiff  contends  that  Sd.  per  ton  as 
toll,  and  a  reasonable  sum  for  locomotive  power  and  carriages,  is  all 
that  the  company  are  entitied  to  charge.  By  section  50,  of  7  &  8 
Vict  c  3,  the  company  are  empoweredi  **  whenever  they  act  as  car- 
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riers,  to  provide  locomotive  or  steam  power  or  carriages  for  the  coii- 
veyance  of  goods,  to  charge  for  such  locomotive  power  and  caniagea 
such .  sum  as  they  shall  think  expedient,  not  exceeding  the  sums,  if 
any,  limited  by  the  recited  acts,"  either  per  ton  or  per  mile,  provided 
such  charges  shall  be  made  equally.  The  ''sum  limited''  for  tonnage 
of  goods,  such  as  those  in  question,  by  section  164,  of  5  &  6  WilL  4, 
c  107,  is  3dL  per  ton  per  mile.  Then  section  167  of  that  act  shows 
what  is  the  sum  limited  for  the  use  of  locomotive  power  and  carriages. 
It  provides  that ''  the  company  may,  if  they  think  proper,  use  locomo- 
tive engines,  and  in  carriages  drawn  thereby,  canry  ail  snch  goods  as 
shall  be  offered  to  them  for  that  purpose,  and  maike  such  reasonable 
charges  for  such  conveyance  as  they  may  from  time  to  time  determine 
upon,  in  addition  to  the  rates  or  tolls  by  this  act  authorized."  Thus 
all  that  they  are  entitled  to  take  beyond  the  toll  in  section  164,  is  a 
reasonable  sum  for  the  use  of  locomotive  power  and  carrying  in  their 
own  carriages. 

[Maule,  J.  The  question  is,  whether  the  company  can  charge  any 
thing  in  addition  to  the  tolls  for  the  use  of  the  railway  and  a  reasona- 
ble sum  for  the  use  of  the  locomotives  and  carriages.  Section  50,  of 
7  &  8  Vict  c  103,  is  not  restrictive ;  it  leaves  section  167,  of  S  &  6 
Will.  4,  c  107,  untouched.  They  are  still  entitled  to  a  reasonable 
sum  for  conveyance^  that  is,  for  acting  as  carriers,  loading,  unloadingi 
and  risk.  The  proper  answer  to  this  question  will  be  that  they  are 
entitled  to  take  the  additional  sums  of  SOL  and  100^  per  cent  pro- 
vided they  do  not  exceed  a  reasonable  sum  for  conveyance  in  addi- 
tion to  the  charges  for  the  use  of  locomotives  and  carriages.] 

He  also  contended  that  the  charges  for  conveyance  and  for  use  of 
carriages  could  not  be  made  in  one  sum,  but  that  they  should  be 
made  separately. 

[Jervis,  C.  J.  They  may  be  made  in  one  sum  if  they  are  rea- 
sonable.] 

Under  the  eighth  claim  the  question  arises  whether,  where  a  num:* 
ber  of  small  parcels  are  collected  together  by  the  same  carrier  to  be 
delivered  to  separate  consignees,  such  parcels  collectively  amounting 
to  less  than  the  dividing  point  in  the  scale*bills,  the  company,  under 
section  171,  of  5  &  6  Will.  4,  c  107,  are  entitled  to  charge  each  of 
such  parcels  separately,  or  the  whole  together  as  parcels  or  as  a  par- 
cel, or  whether  they  are  bound  to  charge  for  them  at  the  tonnage-rate. 
It  is  submitted  that  they  fall  within  the  proviso  in  section  ^71,  which 
says  that  the  provision  empowering  the  company  to  fix  a  parcel-rate 
^^  shall  not  extend  *to  things  sent  in  large  aggregate  quantities,  though 
made  up  of  separate  and  distinct  parcels,  such  as  bags  of  sugar,  Scc*^ 
but  only  to  single  parcels  unconnected  with  parcels  of  a  like  nature.'' 

[Jervis,  C.  J.  They  cannot  charge  each  separately  as  a  parcel,  if 
they  are  of  a  like  nature ;  but  if  altogether  they  amount  to  less  than 
the  specified  weight,  they  may  charge  the  whole  as  one  parcel  The 
words  << large"  and  <' small,"  in  section  171,  draw  the  distinction 
between  cases  where  the  whole  exceed  5  cwt  and  cases  where  they 
do  not] 

November  14.    Keating^  ( Ckannell^  Serjti  Bog^nSf  and  Oripps^  with 
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him,)  for  the  defendants.  The  first,  second  and  third  claims  may 
be  considered  as  disposed  of  by  the  observations  of  the  court:  the 
first  for  the  plaintiff,  the  others  for  the  defendants.  Upon  the  fonrth 
claim,  if  the  facts  bring  it  within  the  decision  of  Ptirker  v.  The  Great 
Western  Railway  Gompaniy,  it  must  be  admitted  that  the  charge  could 
not  be  sustained,  but  that  the  company  were  merely  not  so  astute  to 
discover  the  practice  in  the  case  ot  other  persons  as  they  were  in  the 
case  of  carriers. 

[Jervis,  C.  J.  They  require  the  carriers  to  disclose  the  number  of 
parcels  in  each  package,  and  the  names  of  the  consignees,  and  charge 
them  60  per  cent  additionaL     This  they  do  not  do  with  the  public 

WiLLiABis,  J.  The  l^:islature  seems  to  have  had  such  a  case  in 
view.  Section  175,  says,  '<no  reduction  or  advance  shall  either 
directly  or  indirectly  be  made  partially  in  favor  of  or  against  any  par- 
ticulEur  person."] 

The  fifth  head  of  claim  is  divided  into  two  periods,  the  one  up  to 
the  15th  of  June,  1848,  under  scale-bill  A,  the  other  subsequently.  In 
scale-bill  A,  the  defendants  give  notice  that  on  miscellaneous  goods 
^  not  being  aggregate  of  one  kind  or  class  "  an  additional  charge  will 
be  made  on  each  package  up  to  2  cwt.  This  is  not  a  question  of 
inequaUty,  but  arises  upon  the  construction  of  the  scale-bilL  Now, 
Bcale-bill  A,  having  treated  ^  kind  "  and  <'  dass  "  as  the  same  thing,  it 
must  be  admitted  that  the  view  taken  by  the  court  in  Edwards  v.  The 
Cheat  Western  Railway  Chmpany^  post^  p.  447,  is  against  the  defend- 
ants as  &r  as  regards  the  charges  made  before  the  15th  of  June,  1848. 
But  after  that  period  scale-bin  B,  came  into  force,  and  the  company 
then  had  the  power  of  charging  parcels  of  goods  of  the  same  clasS| 
but  of  different  kinds,  as  small  parcels  at  the  parcel-rate.  That  scale- 
biU  contains  nothing  to  show  that ''  kind  "  and  ^  dass  "  mean  the  same 
thing.  It  depends  on  section  171,  of  the  5  &  6  Will  4,  c.  107,  and 
the  question  is,  whether  the  company  can,  under  the  circumstances 
stated,  charge  parcels  of  one  class  in  the  scale-bill  as  small  parcels,  or 
not.  The  mere  fact  of  their  being  brought  at  one  time  in  one  wagon 
makes  no  difference ;  nor  does  the  fact  that  they  are  of  one  dass ; 
that  is  not  the  same  thing  as  being  ^  parcels  of  a  like  nature  "  under 
section  171. 

[Maule,  J.  The  word  <<dass"  is  a  creature  of  the  company;  the 
legislature  recognizes  no  such  word.] 

No.  Many  of  the  artides  in  the  same  class  are  as  dissimilar  in  na- 
ture as  possible  The  sixth  claim  will  not  be  further  contested. 
Upon  the  seventh  claim  the  court  ought  to  decide  that  the  company 
are  entitled  to  charge  the  50  and  100  per  cent  additional. 

[Maule,  J. — We  can  only  answer  the  question  hypothetically,  and 
say,  if  the  sum  charged  for  conveyance  does  not  exceed  a  reasonable 
sum  for  conveyance  under  section  167,  of  the  5  &  6  WilL  4,  c.  107, 
they  are  entitled.    We  cannot  assume  that  it  is  reasonable.] 

The  Court  ought  to  assume  it,  inasmuch  as  the  plaintiff  has  to 
make  out  his  right  to  recover. 

[Maule,  J.  —  The  question  put  to  us  is,  whether  the  company  are 
entitled  to  make  the  charge.  We  cannot  telL  We  can  only  say  they 
are  entitled  to.  charge  what  is  reasonable  for  conveyance. 
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Jervis,  C.  J. —  We  answer  it  in  this  way.  Tbey  are  not  bound  to 
charge  a  separate  sum  for  each  matter.  They  may  cbaige  one  lamped 
sum  provided  it  does  not  exceed  the  toll,  and  a  reasonable  sum  as 
carriers  for  conveyance ;  not  to  be  limited  to  the  use  of  the  railway 
or  the  carriages.] 

With  regard  to  the  eighth  claim,  the  plaintiff  contends  that  by 
merely  bringing  a  number  of  parcels  together,  and  delivering  them  to 
the  company  in  one  lot,  the  company  are  prevented  from  treating 
them,  whatever  their  weight,  as  parcels  within  the  meaning  of  section 
171,  and  can  only  charge  the  tonnage  rate  under  section  164. 

[Jervis,  C.  J.  —  Where  the  separate  parcels  differ  in  their  nature 
they  may  be  charged  as  separate  parcels ;  where  they  are  ^  of  like 
nature  "  they  are  to  be  charged  as  one  parcel  if  within  the  weight. 

Maule,  J. — They  are  sepamte  parcels  where  they  differ  in  their 
nature,  except  so  far  as  the  company  may  have  altered  that  by  hold- 
ing  out  to  the  public  that  they  will  make  them  as  ^  class  "  goods.] 

The  classification  is  no  criterion ;  the  criterion  is,  being  aggregate 
of  the  same  kind. 

[Jervis,  C.  J. — By  goods  of  the  same  ^<  class''  the  arbitrator  means 
the  same  classification  in  the  scale-bills.] 

But  the  question  here  raised  is,  whetner  the  fact  of  delivering  the 

i)arcels  in  one  lot,  collecting  them  together,  and  receiving  them  in  one 
ot,  brings  them  within  the  tonnage-rate. 

Peacock^  in  reply.  With  reference  to  the  fifth  question,  the  com* 
pany  have  no  right  to  make  a  distinction  between  cases  where  the 
parceb  are  directed  to  the  same  and  where  they  are  directed  to  differ* 
ent  consignees.  Parker  v.  llie  Great  Western  Railway  Company  de- 
cided that  the  company  were  bound  to  treat  every  carrier  as  consignor 
and  consignee.  They  are  not  doing  that  where  they  charge  them  dif- 
ferently, according  as  the  parcels  are  directed  to  one  or  to  different  con- 
signees. 

[Maule,  J.  —  They  charge  the  public  in  the  same  way.] 

They  would  charge  for  precisely  the  same  goods,  packed  in  the 
same  way,  a  different  sum  to  the  same  carrier,  according  to  the  direc- 
tions of  the  parcels.  That  is  not  an  equal  charge  within  section  175, 
the  words  of  which  are  similar  to  those  of  the  act  of  parliament  dis- 
cussed in  Pickford  v.  Uie  Grand  Junction  Railway  Company. 

[Williams,  J.  This  part  of  your  argument  assumes  that  they  have 
a  right,  if  they  please,  to  treat  them  as  separate  parcels,  and  charge 
the  parcel-rate.] 

Yes. 

[Williams,  J.  —  Then  instead  of  insisting  upon  the  right,  which  it 
is  assumed  they  have,  they  say  they  will  not  enforce  it  in  cases  where 
the  parcels  are  all  consigned  to  one  person.  That  applies  to  the  pub* 
lie,  several  of  whom  combine  to  have  their  goods  consigned  to  one  per* 
son,  though  their  ultimate  destination  be  different.  That  shows  that 
the  .company  have  been  too  indulgent] 

Too  indulgent  to  one  class  of  persons,  and  not  sufficiently  so  to 
another  class.     That  make  the  charges  unequal. 

[Jervis,  C.  J. —  I  think  it  is  an  unequal  charge.    Look  at  the  7  & 
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8  Vict  0.  3,  8.  50.  They  charge  the  same  goods,  that  is,  ^'  goods  of 
a  like  description  and  quantity  passing  over  the  same  distance  and 
under  the  like  circumstances,^'  a  different  sum.  The  difference  of 
consignees  does  not  vary  the  droumstance.] 

Upon  the  last  claim.  It  is  not  contested  that  where  several  parcels 
are  delivered  together  and  do  not  exceed  the  limit  of  the  parcel-rate, 
they  may  be  charged  as  a  parcel ;  and  that  parcels  of  different  classes 
may  be  charged  as  separate  parcels ;  but  where  several  parcels  are  of 
one  class  in  the  scale-bills  they  cannot  be  charged  separately ;  they 
are  "  parcels  of  a  like  nature"  within  the  meaniqg  of  section  171,  of 
the  5  &  6  Will.  4,  c.  107,  and  the  company  themselves  have  said  they 
are  so,  by  classifying  them. 

Jervis,  C.  J.  —  The  course  of  the  argument  and  the  discussion  dur* 
ing  this  case  render  it  unnecessary  to  dwell  at  any  length  upon  it, 
because  the  decision  or  opinion  of  the  Court  has  ahready  been  thrown 
out  upon  each  distinct  head  of  claim,  and  the  argument,  by  adrais* 
Bions,  has  been  narrowed  now,  I  believe,  to  a  very  few  points.  The 
first  claim  is  a  claim  by  the  plaintiff  to  recover  back  from  the  defend- 
ants the  amount  paid  by  him  to  them  of  certain  sums  charged  by  them 
in  addition  to  their  carnage  rates  for  ^'  loading,  unloading,  risk  of  stow- 
age, and  covering."  He  says,  that  as  the  company  are,  by  sect  44,  of 
the  7  Will  4  &  1  Vict  c.  92,  only  entitled  to  charge  for  that  kind 
of  service  when  they  are  required,  and  as  he  does  not  require  it,  but 
they  only  force  it  upon  him,  he  was  not  bound  to  pay  it  The  Court 
dearly  thought  that  section  44,  meant  only  that  the  authority  to 
charge  an  additional  sum  for  loading  and  unloading  was  only  given 
when  that  kind  of  work  was  done  by  the  company  not  as  carriers, 
but  for  other  people  carrying  upon  their  own  account  But  when 
they  act  as  carriers  themselves,  the  charge  they  make  for  carrying  in- 
cludes the  chaj^e  for  loading ;  and  as  they  have  never  been  requested 
to  do  this  work  for  Mr.  Parker,  I  apprehend  it  is  quite  plain  that  this 
daim  must  be  allowed. 

With  respect  to  the  second  claim.  Mr.  Parker  says,  '<  I  am  entitled 
to  an  allowance"  (this  was  the  view  of  the  matter  that  occurred 
to  me  at  the  time)  '<  because  I  have  done  certain  work  which  the 
public  does  not  do,  and  which  you  do  for  the  public;  and  inas- 
much as  formerly  you  did  allow  to  carriers  a  deduction  of  10 
per  cent  in  respect  of  that  and  other  things"  (as  was  established 
m  the  case  of  Pa/rker  v.  3%e  Cheat  Western  Railway  Company^) 
^  I  am  entitled  to  that  allowance  which  you  formerly  made  to  car* 
riers,  although  you  discontinue  it  now."  The  short  answer  is  this, 
whether  that  be  so  or  not,  it  is  unnecessary  to  enter  into  the  inquiry 
whether  he  ought  to  be  allowed  for  it,  or  can  have  any  ground  for 
complaint  It  is  not  an  allowance  in  respect  of  whidi  an  action 
can  be  brought  for  money  had  and  received ;  his  remedy  was  not  by 
an  action  for  money  had  and  received,  but  by  an  action  for  damages 
b^  an  injury  sustained,  which  is  not  within  the  tenns  of  this  discus- 
sion, or  intended  to  be  submitted  to  us. 

The  third  daim  is  founded  upon  this :  the  plaintiff  says,  ^^  It  is 
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clearly  established,  not  only  by  the  act  of  parliament,  but  by  deci- 
sions upon  it,  that  the  charge  for  caiijring  most  be  equal  to  everyhodj. 
Now,  they  are  not  eqnal  between  me  and  those  dealing  with  Au; 
Sherman,  because  you  allow  him  1,000/.  a-year  for  booking  for  the 
public ;  you  chaige  the  public  nothing  for  that,  whereas  I,  as  a  carrier, 
do  the  booking  and  am  paid  SdL  for  it,  and  I  get  no  allowance  in 
respect  of  that ;  therefore,  when  you  charge  the  public  through  Mr. 
Sherman  but  19s.  10^,  you  charge  me  12.,  because  I  have  to  pay  the 
2d.  in  addition  for  booking,  which  the  public  have  to  pay  me."  That 
was  clearlv  answered  during  the  course  of  the  argument ;  it  was  not 
an  inequality  of  charge ;  the  plaintiff  has  no  right  to  say  the  charges 
are  unequal ;  or  that  it  makes  the  company  charge  uneqiudly,  because 
he  superadds  a  charge  for  booking  which  the  company  do  not  require. 
It  cannot  be  sd.id,  because,  the  company  pay  Mr.  Sherman  a  certain 
sum  for  collecting,  that  that  entitles  the  plaintiff  to  a  corresponding 
allowance.  The  booking  is  merely  something  for  his  own  benefit 
That  disposes  of  the  third  claim. 

The  overcharge  sought  to  be  recovered  in  the  fourth  claim  is  ad- 
mitted not  to  be  sustainable  on  behalf  of  the  defendants,  because  it  is 
a  charge  which  they  have  made  of  an  extm  60  per  cent  in  respect  of 
packed  packages,  which,  as  appears  upon  the  facts  found  by  the  arbi- 
trator, is  not  a  charge  made  upon  the  public.  It  is  admitted,  if  that 
be  so,  Mr.  Parker  is  entitled  to  recover,  because  not  only  is  it  neces- 
sary under  the  175th  section  (of  the  old  act  of  parliament,)  but  the 
50th  section  of  the  7  &  8  Vict.  c.  3,  enacts  expressly  that  the  charge 
shall  be  equal  to  all  the  public,  under  the  same  circumstances ;  and 
it  is  admitted  there  is  no  distinction  or  difference,  firom  the  fact  of  Mr. 
Parker  being  a  carrier,  between  him  and  thp  rest  of  the  public ;  thoe- 
fore,  the  charge  being  to  Park«  50  per  cent  more  than  to  the  public, 
he  is  entitled  to  recover  that  overcharge. 

The  fifth  claim  depends  partly  upon  the  construction  of  the  scale- 
bill,  and  partly  upon  the  171st  section  of  the  5  &  6  Will  4,  c.  107. 
It  admitted  that  the  question  is  concluded  by  what  passed  on  a 
former  occasion  in  so  far  as  the  scale-bill  is  concerned,  because 
whether  the  company  would  be  justified  or  not  in  charging  the  mat- 
ters now  in  question  as  parcels,  if  they  profess  by  their  scale-bill  to 
carry  upon  a  particular  contract  for  the  public,  they  must  cany  on 
that  contract ;  and  the  scale-bill  applying  up  to  the  month  of  June, 
1848,  it  is  admitted  that  for  the  charges  up  to  that  time  the  plaintiff 
is  entitled  to  recover.  The  question  as  to  the  time  after  that  depends 
upon  the  construction  of  the  17l8t  section  of  the  5  &  6  Will  4,  c. 
107.  Now,  it  is  said,  thev  are  entitled  to  charge  as  small  parcels, 
parcels  in  the  ag^egate  o{  goods  in  the  same  dass,  because  the  act 
provides  that  small  parcels  not  exceeding  5  cwt  may  be  charged  as 
they  deem  proper ;  and  though  it  provides  that  these  small  parceb 
shall  not  extend  to  articles  sent  in  large  aggregate  quantities  made  up 
of  separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee,  meat, 
and  the  like,  Mr.  Keating  contended,  that  they  were  justified  as  far  as 
the  facts  appeared  to  the  court  in  making  the  charge  the^  did,  be- 
cause, in  order  to  entitle  parties  to  avail  themselves  of  this  jMOviso 
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the  articles  must  be  of  a  like  kind  and  most  be  in  parcels  of  a  like 
natare.  Then  it  was  pointed  out,  by  Mr.  Peacock,  that  although  that 
might  be  the  right  constraction  of  the  act  of  parliament,  yet  that  the 
company  did  not  properly  apply  that  constraction  equally  to  all  peo- 
ple ;  but  that  they  looked,  in  the  application  of  it,  to  the  ultimate 
consignee  of  the  goods,  and  where  one  carrier  sends  a  certain  number 
of  goods  to  one  consignee  they  charge  in  the  aggregate ;  and  where 
another  carrier,  or  the  same,  sends  goods  of  a  similar  kind,  but  to 
different  consignees,  they  charge  them  as  paroels,refusing  to  put  them 
in  the  aggregate. 

Then,  it  is  suggested  that  this  mode  of  charging  is  unequal,  be- 
cause, looking  at  the  50th  section  of  the  7  &  8  Vict  c.  3,  (which  was 
in  force  during  the  time  to  which  this  question  applies,)  they  are 
goods  of  a  like  description  and  quantity  earned  by  a  like  engine,  by 
the  same  carriage,  along  the  same  portion  of  the  railway,  under  the 
same  circumstances;  for,  the  fact  of  the  party  being  a  carrier,  or 
a  different  i:dtimate  consignee,  makes  no  difference  in  the  circum- 
stances ;  and  the  act  of  pariiament  says,  that  being  so,  there  shall 
be  no  variation  or  difference  of  charge.  But  there  is  a  variation 
and  difference  according  to  the  i:dtimate  destination  to  one  or  more 
consignees.  It  is,  therefore,  unequal  pro  tanto  to  the  extent  of 
the  difference  between  what  they  would  charge  when  directed  to 
one  consignee  and  when  directed  to  different  consignees.  I  think 
that  this  being  money  paid  in  excess  of  what  they  had  a  right  to 
charge,  an  action  for  money  had  and  received  will  lie  for  it,  to  that 
extent  We  must  not  enter  into  the  general  question,  whether,  hav- 
ing paid  more  than  he  was  bound  to  do,  he  would  be  entitled  to 
recover  it  back,  because  that  is  a  point  not  now  suggested  as  a  ground 
for  our  decision. 

Upon  the  sixth  claim  it  is  cleaily  admitted  that  the  plaintiff  is  en- 
titled to  recover.  The  sixth  is  for  meat, -^  the  articles  there  are 
articles  all  of  the  same  kind  under  the  scale-bilL  The  company  are 
not  entitled  to  charge  even  that  2d,  per  parcel  under  the  sixth  class, 
because  they  had  no  right  to  put  it  under  the  miscellaneous  class,  ^- 
meat  being  all  of  one  kind,  which  should  come  under  one  or  the  other 
classes,  as  the  case  might  be.  Now,  the  seventh  claim  gives  rise  to 
considerable  difficulty,  not  so  much  upon  the  constraction  of  the  act 
of  parliament  as  with  reference  to  the  question  put  to  the  court  by 
the  learned  arbitrator.  There  was  considerable  oifficulty  in  arriving 
at  a  conclusion  as  to  the  proper  construction  of  the  50th  section ;  but 
that  becomes  unimportant,  because  the  arbitrator  has  put  his  owa 
constraction  upon  it :  he  says  this,  (assuming  that  construction  to  be 
correct,)  —  Can  the  company  charge  50  per  cent  or  100  per  cent  in 
addition  to  the  rate  of  toll ;  and  further,  can  they  charge  in  addition 
to  the  3dL  such  sum  as  is  a  reasonable  amount  to  be  <marged  for  the 
use  of  locomotive  power  and  carriages  f 

Now,  the  question  arises  in  this  way-— the  164th  section  says,  if 

other  people  use  the  Great  Western  Railway,  the  company  may  take 

a  certain  toll ;  the  166th  section  says,  the  Great  Western  Railway 

Company  may  let  out  power  at  such  a  sum  as  they  may  think  fit; 

VOL.  VIII.  38 
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the  167th  section  says,  they  may  carry  goods  in  carriages  and  charge 
snch  a  sum  for  conveyance,  in  addition  to  the  toll,  as  may  be  reasona- 
ble, provided  in  the  case  of  passengers  it  shall  not  exceed  3  l-2dL 
Then  comes  the  50th  section  of  the  7  &  8  Vict  c.  3,  which  (without 
discussing  the  construction  of  the  arbitrator)  says  they  shall  charge 
what  they  may  deem  expedient  for  locomotive  power  and  can^agea. 
I  apprehend  it  is  perfectly  plain  they  are  not  bound  in  that  charge  to 
say  so  much  a  ton  according  to  the  164th  section,  and  so  much  a  mile 
ibr  the  use  of  carriages  and  power,  but  they  are  entitied  to  change 
much  more  than  that,  because  they  are  entitled  to  charge  <^  as  carri- 
ers" in  the  words  of  the  167th  section  for  the  "  conveyance  of  goods." 
The  amount  which  they  are  entitled  to  take  has  to  be  found  as  a 
matter  of  fact  ^- they  are  entitied  to  charge  any  sum  beyond  the  2d^ 
be  it  50  or  100  per  cent,  whatever  sum  it  may  be  which  is  reasonable 
to  be  paid  to  them  as  carriers  for  the  conveyance  of  goods  That  would 
be  a  question  of  fact,  whether  it  is  reasonable  or  not  reasonable ;  if  it 
is  reasonable  it  answers  both  questions.  They  are  entitied  to  recover, 
even  if  it  were  to  the  extent  of  50  or  100  per  cent  according  to  the 
finding  of  the  fact  as  to  its  being  reasonable.  If  it  is  unreasonablci 
then  Mr.  Parker  is  entitied  to  have  the  deduction  of  so  much  as  has 
been  paid  in  excess  of  the  reasonable  charge  beyond  the  toll  as  the 
amount  of  compensation.  The  payment  need  not  be  for  carriages  and 
power  only,  but,  as  carriers,  for  the  conveyance  of  goods,  which  in- 
dudes  loading,  unloading,  and  risk,  and  various  other  matters  in  the 
nature  of  a  carrier's  trade,  which  it  is  not  necessary  to  enter  into. 

Now,  the  eighth  claim  likewise  raises  a  little  difficulty  upon  the 
form  of  the  question.  Mr.  Parker  says,  ^  I  collect  a  number  of  par- 
cels, and  bring  them  to  you  in  the  lump  in  my  own  wagons,  and 
therefore  I  am  entitied  to  be  charged  as  for  tonnage  gooas."  The 
company  say,  ^  No ;  the  fact  of  your  bringing  them  altogether  does 
not  make  the  distinction  and  difierence  mentioned  in  the  171st  sec- 
tion." I  apprehend  the  question  may  be  answered  in  this  way.  If 
the  parcels  are  such  that  the  company  can  charge  them  at  the  parcel- 
rate  to  the  public  in  pursuance  of  the  171st  section  of  the  act  of  par- 
liament, they  would  be  chargeable.  If  they  are  chargeable  under  that 
section  of  the  act,  as  containing  goods  not  of  the  like  nature  or  par- 
cels of  the  like  kin49  they  may  charge  in  the  same  way.  The  fact  of 
their  being  of  the  same  ''class"  under  the  scale-bill  for  a  different 
purpose,  does  not  disentitle  the  company  from  charging  under  those 
circumstances.  When  they  are  of  different  kinds  they  would  be  en- 
titied to  charge  them  as  different  parcels.  I  have  stated  the  opinion 
of  the  court,  and  have  gone  through  the  different  heads^of  claim. 
The  result  will  be,  that  the  matter  whoUy  resolves  itself  into  two  or 
three  disputed  points,  as  we  have  pointed  out  in  the  course  of  the 
argument,  and  the  decision  will  be,  upon  some  heads  for  the  defend- 
ants, and  upon  others  for  the  plaintiff  Jiuigmeni  accordingly. 

The  case  was  referred  back  to  the  arbitrator  to  assess  the  damages 
in  conformity  with  the  decision  of  the  court 
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Edwards  &  another,  assignees  of  Parker,  v.  Ths  Great  Western 

Railway  Company.^ 

November  8,  10,  15,  1851. 

Railway  —  Carriers  —  Equality  of  Charges  —  "  Like  Circumstances  " 
—  Scale  Bills -^  Goods  aggregate  of  "  Class  or  Kind^^  —  Differ* 
ent  Consignees  —  Deductions  —  Allowances  —  Interest 

The  Great  Western  Railway  Company,  before  the  7  &  8  Viet  c.  8,  came  into  operation,  was 
obliged  by  the  2  &  3  Vict  c.  27,  s.  24,  to  charge  for  camaee  to  all  persons  eqnallyi  but 
they  chaiged  P.,  a  carrier,  differently  from  and  more  than  the  public: — 

Held^  in  accordance  with  Parker  y.  Thd  Great  Wettem  BaHway  Company^  that  the  OTercharge 
was  recoverable  as  money  received  to.  the  carrier's  use. 

• 

The  7  &  8  Vict  c.  3,  by  sections  48,  49,  and  50,  repealed  the  2  &  3  Vict  c  27,  s.  24,  and 
re^nacted  it,  with  the  difference  that  in  section  50,  the  words  "  under  like  circumstances  " 
were  introduced.    The  company  oontmned  to  charge  F.  more  than  the  public : — 

Mdd,  that  he  might  recover  the  overcharge,  the  fact  of  his  being  a  carrier  only  not  rendering 
the  circumstances  unlike. 

Under  the  company's  original  act,  5  &  6  WHL  4,  c.  107,  s.  171,  the  company  was  anthorised 
to  fix  the  sums  to  be  charged  for  small  parcels,  provided  iheywerenot  sent  in  large  aggre- 
gate (quantities,  made  up  of  separate  and  distinct  parcels.  The  company  published  scale- 
bills,  m  which  they  specified  divers  classes,  containing  different  kin^  of  goods,  and  one 
class  comprised  miscellaneous  goods,  "  not  being  agmgate  of  one  class  or  kmd,"  whidi 
were  chara;ed  at  a  higher  tonnage  rate,  with  an  extra  ^azge  for  each  parceL  The  company 
charged  P.  under  the  miscellaneous  class  for  aggregate  goods,  whicn,  though  of  different 
kinds,  were  within  the  same  dass  in  the  scale-biUs : — 

Hdd^  that  this  was  an  overcharge,  and  that  the  word  *' class"  must  be  taken  to  mean  some- 
thhig  more  than  *^  kind,"  and  to  apply  to  Uie  classes  mentioned  in  the  scale-bills. 

Hdd^  also,  with  regard  to  all  the  foregoing  overcharces,  that  it  made  no  difference  that  the 
separate  parcels,  which  were  all  to  be  dehvered  to  the  carrier  or  his  agents  at  the  end  of 
the  journey,  were  destined  for  different  ultimate  consignees. 

P.'s  servants  assisted  the  company's  servants  in  loading,  unloading,  and  weighing,  but  not  at 
the  company's  request,  and  the  public  gave  no  such  assistance.  The  company  before  the 
decision  of  Parker  v.  The  Great  Western  Bailwdy  ComjKmvy  had  allowed  carriers  10  per 
cent  for  such  assistance,  and  P.  in  this  case  claimed  a  similar  deduction :  •— 

Heldj  that  P.  was  not  entitled  to  any  deduction  on  this  ground. 

The  company,  before  the  decision  in  Parker  v.  Tha  Great  Wedem  Railway  Company^  had 
entered  into  an  agreement  with  K.  to  allow  him  10  per  cent  discount ;  but  after  that 
decision  thev  refused  to  make  the  allowance.  K.  brought  an  action  and  recovered  a 
verdict  for  tne  10  per  cent.,  which  the  company  paid  accordingly: — P.  claimed  the  10 
per  cent  on  the  ground  that  he  and  K  had  been  charged  unequally,  K  having  been  allowed 
that  amount :  — 

Hdd,  that  this  was  not  an  allowance  which  made  the  charge  unequal 

P.  paid  the  overcharges  under  protest,  and  after  notice  of  action  to  the  company  he  sent  in  a 
claim  in  writing  of  interest  It  was  objected,  that  as  the  notice  of  action  did  not  contain 
a  claim  for  interest  it  could  not  be  recovered ;  but  as  there  was  no  plea  of  want  of  notice  of 
action,  and  as  the  action  and  all  matters  in  difference  had  been  referred  to  an  arbitrator :  -— 

Held,  that  the  arbitrator  might  award  interest  under  the  3  &  4  WiU.  4,  c.  42,  s.  4. 

Debt  by  the  plaintiffs,  assignees  of  R.  Parker,  a  bankrupt,  for 
money  received  by  the  defendants  to  the  use  of  Parker,  and  on  an 
account  stated  between  them  and  him,  before  he  became  a  bankrupt. 

Plea —  Never  indebted,  by  statute. 

1  21  Law  J.  Bep.  (n.  s.)  C.  P.  72.  This  case  was  argued  before  the  case  in  which 
Parker  himself  was  fhe  pUdnlaff,  (ante  p.  426,)  but  as  the  judgment  in  the  other  case 
was  delivered  first,  it  is  deemed  more  conyenient  that  that  case  should  appear  first  in 
the  repOTt 
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The  cause  came  on  to  be  tried,  before  Wilde,  C.  J.,  at  the  Sittings 
for  London  after  Michaelmas  term,  1849,  when  a  verdict  was  entered 
by  consent  for  the  plaintiffs ;  debt  10,000^,  and  damages  2000/.,  sub- 
ject to  a  special  case  to  be  settled  by  an  arbitrator,  to  whom  the  cause 
and  all  matters  in  difference  between  the  parties  were  submitted,  and 
who  was  empowered  to  direct  for  what  amount  the  verdict  should  be 
entered. 

The  particulars  of  demand  stated  that  the  action  was  brought  to 
recover  6,320/.  Is.  7^,  for  moneys  overcharged  by  tiie  defendants  and 
paid  to  them  by  Parker,  and  discounts  due  and  refused  to  be  allowed 
in  respect  of  goods  carried  by  the  defendants  for  Parker  between  May 
1844  and  May  1846,  and  that  the  plaintiffs  would  claim  interest  from 
the  time  when  the  respective  sums  had  been  paid  until  payment. 

The  case  stated  by  the  arbitrator  commenced  with  averments 
similar  to  those  in  the  preceding  case  of  Parker  v.  The  Great  Western 
Railway  Company.  It  then  set  out  sections  163, 166, 167, 171, 174, 
and  175,  of  the  6  &  6  Will.  4,  c.  107,  (an/e,  p.  436,)  the  company's 
act,  the  44th  section  of  7  Will.  4,  and  1  Vict  c.  192,  (ante^  p.  437,)  and 
the  60th  section  of  the  7  &  8  Vict.  c.  3,  (ante,  p.  437.)  It  also  set  out  the 
2  &  3  Vict  c  37,  B.  24,1  andihe  48th  and  49th  sections  of  the  7  &  8 
Vict  c  3.*  Furthermore,  the  case  set  out  the  provisions  of  different 
statutes  relating  to  the  Bristol  and  Exeter  Railway,  the  last  of  which, 
4  &  5  Vict  c.  41,  put  so  much  of  that  railway  as  should  be  under 
lease  to  the  Great  Western  Company  on  the  same  footing  as  to  the 
management  of  traffic  and  wofking  as  the  Great  Western  Company. 
The  case  then  proceeded  to  state  that  the  Great  Western  Company 

1  The  2  &  8  Yict  c.  27,  which  recited  the  above-mentioned  acts,  by  sect.  24,  enacted 
Mtliat  the  charges  by  the  said  acts  or  either  of  them,  authorized  to  be  made  for  the 
carriage  of  any  paasexi^r,  goods,  animals,  or  other  matters  or  things  to  be  conveyed  by 
the  said  company,  or  mr  the  use  of  any  steam  power  or  carriage  to  foe  supplied  by  the 
said  compimy,  should  be  at  all  times  chaiged  equally  to  all  ^rsons,  and  mdr  the  same 
rate  ^r  mile  in  respect  of  all  passengers  and  oxaU  goods,  animals,  or  carriages  of  a  like 
descnption,  and  conveyed  or  propeTled  by  a  Uke  carnage  or  engine  passing  on  the 
nme  portion  of  the  line,  and  no  reduction  or  advance  in  any  charge  for  the  conveyance 
by  the  said  company,  or  for  the  use  of  any  locomotive  power  to  be  supplied  by  them, 
should  be  made  either  directly  or  indirectly  in  &vor  of  or  a^nst  any  particular  com- 
pany or  person  travelling  upon  or  using  the  same  portion  of  uie  said  railway." 

s  The  7  &  8  Tict  c.  8,  which  passed  on  the  10th  of  May,  1844,  by  the  48th  section, 
after  reciting  the  175th  section  of  the  5  &  6  WilL  4,  c.  107,  as  to  charging  the  rates  and 
tolls  equally,  and  the  24th  section  of  2  &  8  Vict  c.  27,  as  to  charging  the  carriage- 
charges  equally,  and  referring  to  certain  sections  on  similar  subjects  in  the  acts  relating 
to  the  Cheltenham  and  Great  Western  Union  Railway  and  the  Oxford  Railway,  and 
further  reciting  that  it  was  expedient  that  such  provisions  as  to  the  Great  Western  and 
the  other  two  railways  should  be  amended,  and  the  provisions  applicable  to  the  three 
should  be  assimilated,  repealed  the  said  provisions. 

Section  49  enacted,  '^  That  sdl  tolls  tor  the  use  of  the  said  Great  Western  Railway 
(comprising  the  said  Cheltenham  and  Great  Western  Union  Railway  and  the  said  Ox- 
ford Railway,  &c.)  shall  be  at  all  times  charged  equally  to  all  persons  and  afler  the 
same  rate,  whether  per  mile  or  per  ton  per  nule,  or  otherwise,  in  re^)ect  of  all  passen- 
gers and  all  goods,  animals,  or  carriages  of  a  like  description,  and  conveyed  or  propelled 
D^  a  Uke  carriage  or  engine,  passing  along  the  same  portion  of  and  over  the  same 
distance  along  the  said  railway  or  either  of  them ;  and  no  reduction  or  advance  ia 
any  such  tolls  shall  be  made,  either  directly  or  indirectly,  in  favor  of  or  against  any 
particular  company  or  person." 
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opened  so  much  of  its  railway  and  branches  as  is  material,  before 
May,  1844,  and  were  common  carriers  thereon,  and  on  the  Bristol 
and  Exeter  Railway  during  the  years  1844, 1845,  and  1846,  and  that 
both  railways  and  branches  were  to  be  treated  as  the  Great  Western 
Railway.  The  Great  Western  Company,  during  the  period  in  ques- 
tion,  were  the  only  carriers  on  the  rculway,  and  if  any  other  carrier 
wanted  goods  carried  he  was  obliged  to  employ  the  company  for  that 
purpose.  From  1841  till  his  bankruptcy,  Peurker  continually  employ* 
ed  the  company,  and  was  the  largest  carrier  on  the  Une.  During  the 
time  to  which  the  case  related,  other  carriers  and  the  public  at  large 
employed  the  defendants,  and  the  dealing  between  them  and  Parker 
was  the  same  as  between  them  and  other  carriers.  The  regulations 
of  the  company  as  to  ticking-off  notes,  and  the  delivery  of  goods  by 
and  to  Parker  or  his  agents  at  the  company's  stations,  were  then 
stated,  as  in  the  former  case.  The  company  treated  Parker  as  con- 
signor and  consignee,  but  required  to  be  informed  by  the  ticking-off 
notes  of  the  names  and  addresses  of  the  ultimate  consignees,  which 
were  generally  written  also  on  the  packages.  Scales  of  charges  fixed 
by  the  company  for  the  carriage  of  goods  were  published  in  printed 
bills  from  time  to  time.  The  scaue-biH  A,  referred  to  in  the  c€ise| 
came  into  operation  at  the  commencement  of  the  time  to  which  the 
case  referred,  and  so  continued  till  the  24th  of  March,  1845,  when 
bill  B  came  into  operation  in  its  stead,  and  remained  in  operation  till 
the  end  of  the  time.  The  first  scale  of  charges  in  each  of  the  bills 
was  commonly  called  the  ^  parcels"  scale ;  the  second,  the  ^'  tonnage" 
scnJe.     In  bill  A,  the  first  scale  was  ''  for  all  goods  or  merchandise 

Packages  up  to  2  cwt.,  exclusive  of  charges  for  collection  or  delivery." 
^he  second  scale  was  "for  goods  above  2  cwt  being  aggregate  of  one 
kind  according  to  the  following  classes,"  &c.  There  were  six  classes 
mentioned,  specifying  diiTerent  kinds  of  goods  in  each.  The  fifth 
class  included,  among  other  things,  "  meat,  fish,  poultry,  fresh  butter," 
&c.,  "  which  will  be  charged  60  per  cent,  on  the  weight''  &c.  The 
sixth  class  consisted  of  "  miscellaneous  goods,  not  bein^r  aggregate  of 
one  kind  or  class^^  for  which,  in  addition  to  the  abov^  scale,  a  charge 
"  of  2(L  on  each  package  or  article  up  to  2  cwt  irill  be  made."  In 
bill  B,  the  first  scale  of  charges  was  '<  for  packages  up  to  3  cwt  in  the 
various  classes,  above  which  weight  the  chaises  will  be  calculated  at 
the  tonnage  rate."  Five  classes  were  thei^^  mentioned.  The  second 
class  contained,  among  other  things,  2)acon  and  lard.  The  fourth, 
which  included  meat  and  fresh  bu^er,  was  chargeable  with  50  per 
cent  additional  on  the  weight  of  the  articles.  In  the  fifth,  which 
consisted  of  <<  miscellaneous  goods,  not  being  aggregate  of  one  kind 
or  class,"  an  additional  charge  was  made  of  2d,  on  each  package  or 
article  up  to  2  cwt  Any  deviation  from  these  bills  was  unauthorized 
by  any  formal  sanction  of  the  directors,  but  they  were  firom  time  to 
time  informed  of  the  charges  of  which  Parker  complained,  and  assent- 
ed to  them.  The  expression  "  aggregate  of  one  kind  or  class"  in  the 
bills,  was  stated  to  have  no  technical  meaning.  During  the  operation 
of  bill  A  for  six  weeks,  from  the  1st  of  May,  1844,  any  one  of  the 
public,  not  a  carrier,  who  sent  several  packages  containing  different 
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kinds  of  goods,  singly  not  exceeding  3  cwt,  but  which  tekea  togeilier 
exceeded  that  weight,  or  wore  accompanied  by  a  large  padcage  of  a 
different  kind,  from  the  same>per8on,  was  charged  for  them  according 
to  the  tonnage  scale  as  miscellaneoas,  or  belonging  to  class  six,  at  the 
highest  tonnage  rate,  wiUi  an  addition  of  2d  a  parcel ;  so,  daring  the 
same  period,  u  one  padcage  not  exceeding  2  cwt.  was  sent,  tc^etber 
with  another  of  a  different  kind  exceeding  that  weight,  the  smaller 
package  was  charged  at  the  miscellaneous  rate.    If  several  packages 
all  of  the  same  Und  sent  togeliier  exceeded  2  cwt,  they  were  all 
charged  as  one  package  at  the  rate  of  the  class  to  wbidi  from  the 
natiure  of  the  goods  they  belonged.     After  the  expiration  of  six  weeks 
from  the  1st  of  May,  lo44,  bill  A  being  still  in  operation,  the  miscd- 
laneous  class  was  not  applied  to  the  public  other  than  carriers,  but 
the  pubUc  were  charged  for  the  whole  of  the  packages  together,  either 
at  the  rate  of  the  dass  to  which  the  whole  or  the  prindpal  part  be- 
longed, or  on  a  rough  average  of  the  dasses.    But  when  Fkrker  or 
any  other  earner  sent  several  packafi^es  ringly,  not  exceeding  2  cwt, 
but  which,  taken  collectivdy,  exceeded  that  weight,  or  were  accom- 
panied by  any  larger  package  sent  by  him,  he  was  charged,  for  them 
according  to  the  tonnage  scale  as  miscellaneous,  or  belonging  to  the 
sixth  class,  without  reference  to  the  nature  of  the  goods  or  the  dass 
to  which  each  individual  package  might  bdong.     If,  however,  two  or 
more  of  the  packages  carried  for  Parker  were  for  the  same  ultimate 
consignee,  then  such  packages  were  chaiged  as  miscellaneous  or 
otherwise,  according  to  the  same  circumstances  as  would  have  regu- 
lated the  charges  had  they  been  carried  for  any  one  of  the  public  mot 
a  carrier,  during  the  six  weeks  when  the  miscellaneous  dass  was 
applied  to  the  public     In  a  similar  way,  while  bill  B  was  in  opera- 
tion, if  any  of  the  public  other  than  a  carrier  sent  at  the  same  time 
sever&t  packages  of  goods  singly,  not  exceeding  3  cwt,  but  which 
accompainied  some  larger  package,  or  which  collectively  exceeded  the 
weight  of  Z  cwt,  such  packages  were  charged  as  belonging  to  one  of 
the  first  four  t^lasses.    But  when  Parker  or  any  other  carrier  sent  such 
packages,  he  w^  charged  for  them  according  to  the  tonnage  scale  as 
miscellaneous,  or  belonging  to  the  fifth  class,  and  this  without  refer- 
ence to  the  nature  of  the  goods.     If,  however,  any  two  or  more  pack- 
ages sent  at  the  same  Uoie  by  Parker  or  any  other  carrier  were  going 
to  the  same  ultimate  coksignee,  and  their  joint  weights  exceeded  3 
«wt,  they  were  not  necessarily  charged  as  of  the  miscellaneous  dass, 
but  as  of  that  dass  to  which  fronci  the  nature  of  the  goods  they  would 
belong,  as  if  they  had  been  sent  by  the  consignee  himself  without  the 
intervention  of  a  carrier.     The  miscelhoieous  class  in  bill  B  was  never 
applied  to  the  public  at  large.     This  mode  of  charging  gave  rise  to 
the  first  and  second  heads  of  daim  after  mentioned  in  the  case.    The 
•charge  of  the  miscellaneous  or  highest  class  rate  for  goods  sent  by 
carriers  was  extended  in  many  cases  to  packages  exceeding  2  cwt  and 
•3  cwt,  but  not  exceeding  500  pounds.    During  the  time  bill  A  was 
in  operation,  such  charge  was  made  on  every  package  which,  taken 
by  itself,  did  not  exceed  the  weight  of  500  pounds,  though  exceeding 
2  cwt,  if  it  was  unaccompanied  by  a  package  of  the  same  kind  going 
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to  the  same  ultimate  consignee.  Hence  arose  the  third  head  of  daim 
afterwards  mentionedL  A  somewhat  similar  distinction  between  the 
public  and  carriers  was  also  made  with  respect  to  goods  falling  within 
the  <<  parcels "  scale,  that  is,  with  respect  to  packages  which  collect- 
ively did  not  exceed  2  cwt  and  3  cwt  respectively  when  bills  A  and 
B  were  respectively  in  operation,  and  which  were  unaccompanied  by 
any  larger  package.  During  the  six  weeks  beginning  the  1st  of  May, 
1844,  any  one  of  the  public  was  simply  charged  on  the  aggregate 
weight  of  the  packages  the  amount  indicated  by  the  '<  parcels"  sosile, 
and  he  was  charged  2d.  a  package  in  addition  if  the  packages  wexe 
of  a  different  kind;  but  with  regard  to  a  carrier,  if  the  packages, 
whether  of  the  same  or  of  different  kinds,  were  going  to  different 
ultimate  consignees,  he  was  charged  the  additional  2d  a  package  as 
well  after  as  during  the  six  weeks  in  question.  This  was  whilst  bill 
A  was  in  operation,  in  which  there  is  no  division  of  the  ^'parcels" 
scale  into  classes ;  but  when  bill  B  came  into  operation,  the  packages 
sent  by  a  carrier,  if  going  to  different  ultimate  consignees,  were,  with- 
out reference  to  the  class  to  which  the  particular  goods  might  belong, 
charged  at  the  rate  of  the  highest  class  in  the  parcels  scale  with  the 
addition  of  2dl  a  package.  The  public,  other  than  carriers,  were  not 
charged  the  2d.  a  package ;  and  the  class  of  their  goods  was  deter- 
mined by  the  nature  of  the  goods ;  and  if  they  belonged  to  different 
classes,  tiiey  were  charged  as  belonging  to  the  dass  of  the  principal 
part,  or  a  rou^h  average  was  taken.  As  Parker's  goods,  when  they  did 
not  collectively  exceed  3  cwt,  during  the  time  bifi  B  was  in  operation, 
generally  belonged  to  the  fourth  ckss  in  the  '^ parcels"  sccde,  the 
dispute  between  the  parties  with  respect  to  goods  falling  under  the 
parcels  scale  was  confined  to  the  charge  of  the  additional  2d.  a  pack- 
age. This  constituted  the  fourth  head  of  claim  afterwards  mentioned. 
When  the  company  carried  several  packages,  (whether  of  the  weight 
in  question,  or  any  other  weight,)  which  belonged  to  or  were  going 
to  several  different  ultimate  consignees,  the  company  was  put  to  no 
more  trouble  and  expense  than  when  the  packages  were  going  to  one 
consignee.  When  tradesmen,  not  carriers,  sent  several  packages  to 
several  customers,  and  paid  the  company's  charges,  the  company 
never  made  any  extra  c^^arge  on  account  of  risk.  But  in  all  cases 
where  the  packages  were  sent  to  several  consignees,  the  tradesmen 
not  paying  the  company's  chains,  such  packages  were  charged  sepa- 
rately, and  not  on  the  aggregate  weight  The  company's  labor  and 
expense  in  carrying  several  packages  for  different  ultimate  consignees 
were  no  greater  with  respect  to  carriers  than  with  respect  to  other 
persons.  The  carriers  were  not  mere  customers,  but  rivals  of  the 
company.  The  carriers  afforded  the  company  in  loading  and  unload- 
ing much  greater  assistance  than  others  not  carriers.  During  the 
period  in  question,  Parker  made  frequent  complaints  of  the  chaises 
being  excessive,  unequal,  and  illegal,  and  paid  them  under  protest, 
demanding  that  they  should  be  charged  in  the  respective  classes  to 
which  they  belonged  at  the  tonnage  r^tte,  and  demanding  a  discount 
of  10  per  cent  Parker  became  a  bankrupit  in  March,  1847,  and  a  fiat 
issued  against  him  on  the  8th,  under  which  the  plaintiffs  were  ap- 
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pointed  assignees  of  his  estate.  One  month  before  this  action  was 
brought,  notice  of  action  was  served  on  the  company  by  the  plaintiffi. 
The  notice  of  action  and  particulars  of  demand  were  sufficient  in 
respect  of  the  alleged  overcharges  set  forth  in  the  first  four  heads  of 
claim,  but  contained  no  claim  of  interest  such  as  was  claimed  under 
the  fifth  head. 

The  case  then  set  out  the  different  heads  of  claim  to  the  following 
effect:  — 

First  head  of  claim  —  1.  On  the  1st  of  May,  1844,  before  the  pass- 
ing of  7  &  8  Vict  c.  3,  bill  A  then  being  in  operation,  and  the  mis- 
cellaneous class  being  applied  to  the  public,  Parker  delivered  to  the 
company  packages  of  goods  weighing  altogether  18  cwt,  3  qrs.  9  lbs., 
accompanied  by  the  usual  ticking-off  note,  which  W3s  as  follows :  — 


Name  of  consignee  and  residence. 

Description  of 
packages,  &c. 

Contents. 

Cwt   qrs.    lb. 

Bonsor,           Newgate  Market, 
Bonsor,                      do. 
Bonsor,                      do. 
Bonsor,                       do. 
Frost  &  Co.,              do. 
Bonsor,                     do. 
Coles,                   liondon, 

1   Hamper, 
1   Hamper, 
1   Hamper, 
1   Hamper, 
1   Hamper, 
1  Hamper, 
Cloth, 

Meat 
Meat 
Meat 
Meat 
Meat 
Meat 

MPAt 

1        3      23 

4  0       15 

0  3        0 
3        15 
SCO 

5  1       10 

1  1       IS 

18        3        9 

The  above  goods  were  delivered  at  the  same  time  to  be  carried 
together  by  the  company,  and  to  be  delivered  to  Parker.  The  com- 
pany received  and  carried  such  goods  accordingly,  and  charged  Par- 
ker 2L  5s,  lld,^  which  he  paid  under  protest,  and  was  obliged  to  pay 
in  order  to  procure  the  carriage  and  delivery. 

The  plaintiffs  contended  that  Parker  was  entitied  to  have  the  above 
goods  charged  at  the  aggregate  weight,  the  rate  of  the  fifth  class  of 
goods  in  the  tonnage  scale  of  bill  A,  in  which  class  meat  is  specified, 
and  which  rate  for  the  journey  was  485.  a  ton,  and  the  amount  would 
then  have  been  2L  5s.  2d.,  and  the  plaintiffs  alleged  the  difference  be- 
tween that  sum  and  2L  5s.  lid.  to  he  an  overcharge.  The  company 
contended  that  they  were  not  bound  tx>  charge  these  goods  on  the 
aggregate  weight,  owing  to  the  character  of  the  goods  themselves ; 
and,  independentiy  of  other  objections  to  such  obligation,  they  alleged 
that,  except  where  the  weight  of  several  packages  of  the  same  kind 
of  goods,  going  to  some  one  ultimate  consignee,  exceeded  2  cwt.,  the 
goods  being  sent  by  a  carrier  were  to  be  charged  in  the  miscellaneous 
class,  and  accordingly  that  the  company  had  a  right  to  charge  as  they 
had  charged,  21.  5s.  lid.,  which  was  made  up  thus :  — 


Meat  (including  all  that  was  going  to  Bonsor,)  15  cwt  1  qr.  25  lbs.  at  tiie 

iifkh  class  rate,  or  48«.  a  ton, 

Misoellaneons,  3  cwt  1  qr.  12  lb.  at  sixth  class  rate,  or  52«.  a  ton,     . 
Two  parcels  at  2d.  each,      .       .       ,' 


£,  8.  d, 

1  17  4 

0    8  3 

0    0  4 

£2    5  II 
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2.  On  the  2nd  of  January,  1846,  after  the  passing  of  the  7  &  8 
Vict  c.  3,  bill  A  beins  then  in  operation,  and  the  miscellaneous  class 
not  being  applied  to  tDe  public  other  than  carriers,  Parker  delivered  to 
the  company  in  a  similar  way  exactly  similar  goods,  for  which  he 
paid  similar  charges  under  protest  The  plaintiffs  claimed  to  recover 
the  overcharge  as  on  the  former  occasion.  The  company  justified 
their  charge  as  before,  and  further  oontended  that  they  were  not 
limited  as  to  the  charge  made  to  Parker  or  other  carriers  by  the 
charges  made  to  tradesmen  or  persons  not  carriers,  as  they  alleged 
that  the  goods  were  not  in  such  cases  carried  under  the  like  circum^ 
stances. 

3.  On  the  6th  of  May,  1844,  before  the  passing  of  the  7  &  8  Vict 
c.  3,  bill  A  then  being  in  operation,  and  the  miscellaneous  class  being 
applied  to  the  public,  Parker  delivered  to  the  company  packages  of 
goods  weighing  altogether  3  cwt  2  qrs.  4  lb.,  accompanied  with  the 
usual  note,  as  loUows :— 


Name  and  address. 

Description. 

Contents. 

Cwt    qrs.    lb. 

Wilcox,       Newgate  Market, 
Jennings,                 do. 
Worley,                  da 

1   Hamper, 
1   Hamper, 
1  Flat, 

Meat, 
Meat, 
Batter,  fresh, 

1        3      10 
1         0      22 
0        2        0 

8        2        4 

The  company  charged  Parker  for  carriage  45.  9e{.,  which  he  paid. 

The  plaintiiis  contended  that  Parker  was  entitled  to  be  charged  in 
the  aggregate  weight  at  the  rate  of  the  fifth  class  in  the  tonnage  scale 
of  bill  A,  in  which  class  both  meat  and  firesh  butter  are  specified,  and 
which  rate  for  the  distance  was  I85.  a  ton,  at  which. mte  the  charge 
for  the  carriage  of  the  goods  would  have  been  35.  2cL  The  com- 
pany contended  that  they  were  not  bound  to  charge  these  goods 
on  their  aggregate  weight,  both  from  the  nature  of  the  goods  and 
as  they  were  not  of  the  same  kindj  and  that,  except  when  the 
weight  of  several  packages  of  the  same  kind  of  goods  going  to 
some  one  ultimate  consignee  exceeded  2  cwt,  the  goods  being  sent 
by  a  carrier  were  to  be  charged  in  the  miscellaneous  class,  and  ac- 
cordingly that  the  company  had  a  right  to  charge,  as  they  had  charged, 
45.  9(2.,  which  was  made  up  thus  — 

s.  d 

4    3 

0     6 

4     9 

The  company  further  contended,  that,  at  all  events,  they  were  en- 
titled to  charge  as  much  as  35.  Sd,  which  would  have  been  the 
amount  charged  to  any  tradesman  or  other  person  not  a  carrier,  had 
he  sent  the  same  goods  on  the  same  occasion  to  be  carried  by  the 
company  on  the  same  journey,  since  the  miscellaneous  class  was  in 
May,  1844,  applied  to  the  public,  who  consequently  would  have  been 
charged  thus — 


Miscellaneons,  3  cwt  2  qrs.  4  lb.  at  slztli  class  or  18s.  a  ton, 
Three  parcels  at  2d.  eacn, 
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Meat,  3  cwt.  2  qrs.  4  lb.  at  fifth  class  or  18f.  a  ton, 2    9 

MIscellaneons.  2  qrs.  at  sixth  dass  or  24«.  a  ton,     ......        0    8 

3     5 

4.  On  the  16th  of  May,  1844,  after  the  passing  of  the  7  &  S  Vict 
c  3,  bill  A  being  then  in  operation,  and  the  miscellaneous  class  being 
applied  to  the  public,  Parker  delivered  similar  goods,  and  the  com- 
pany charged  him  the  same.  The  company  justified  their  charge  as 
before,  and  further  contended,  that  they  were  not  limited,  as  to  the 
charge  made  to  Parker  or  other  carriers,  by  the  charge  made  to  trades- 
men or  persons  not  carriers,  as  they  alleged  that  the  goods  were  not 
in  such  cases  carried  under  the  like  circumstances. 

5.  On  the  Ist  of  July,  1844,  after  the  passing  of  the  7  &  8  Vict  a 
3,  bill  A  then  being  in  operation,  and  the  miscellaneous  class  not 
being  applied  to  the  public  other  than  carriers,  Parker  delivered  such 
goods  to  the  company,  who  charged  him  the  same  sum  as  on  former 
occasions,  which  he  paid.  The  company  justified  their  charge  upon 
the  same  grounds  as  on  the  last  previous  occasion,  except  the  partial 
justification  arising  out  of  the  miscellaneous  class  being  applied  to 
the  public  at  large. 

During  the  whole  of  the  time  in  which  bill  A  was  in  operation,  the 
company  were  constantly  employed  by  tradesmen  and  other  persons, 
not  carriers,  to  carry  goods  for  them  on  all  parts  of  their  railway.  If 
on  any  of  the  occasions  mentioned  under  this  first  head  of  claim,  or 
any  other  similar  occasion,  the  company  had  carried  the  same  pack- 
ages of  goods  as  those  respectively  specified  under  this  first  head  of 
claim,  on  the  same  journey  for  a  tradesman  or  other  person  not  a  car- 
rier, the  respective  charges  for  so  doing,  instead  of  2/.  5s.  llcL,  2Z.  5^. 
llc^,  4^.  9(il,  45.  9d.  and  4^.  9e^  (the  respective  sums  charged  to  and 
paid  by  Parker,)  would  have  been  respectively  2/.  55.  2rf.,  2L  5s.  2d^ 
3s.  5d.y  35.  5d.  and  35.  2d.  only.  And  in  such  case,  it  would  have 
made  no  difference  whether  in  each  instance  the  several  packages 
were  to  be  delivered  to  one  consignee  or  to  several  consignees,  pro- 
vided such  tradesmen  or  other  person  not  a  carrier  had  been  the  party 
charged  with  the  carriage,  but  any  other  carrier  would  have  been 
charged  the  same  as  Parker.  The  goods,  whether  carried  for  Parker 
or  a  tradesman  or  other  person  not  a  carrier,  would  have  been  con- 
veyed in  and  propelled  by  a  like  carriage  and  engine,  and  would  have 
passed  only  over  the  same  portion  of  and  over  the  same  distance 
along  the  railway,  and  tmder  the  like  circumstances^  unless. the  fact  of 
Parker  being  such  carrier,  and  so  carrying  on  his  business  as  herein- 
after mentioned,  renders  the  circumstances  unlike.  The  charges  and 
mode  of  charge  contended  for  by  the  plaintiff,  under  this  first  head  of 
claim,  were  fair  and  reasonable  when  considered  by  themselves,  and 
without  reference  to  the  charges  and  mode  of  charge  adopted  towards 
persons  not  carriers;  and  the  charges  and  mode  of  charge  adopted 
towards  Parker  were  fair  and  reasonable,  unless  from  the  circum- 
stances stated  in  this  cEise  they  appear  to  have  been  otherwise.  Each 
of  the  several  alleged  overcharges  stated  under  this  first  head  of  claim 
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was  an  instance  of  a  numerous  class,  out  of  which  it  was  selected  for 
the  purpose  of  ascertaining  the  opinion  of  the  court 

The  first  question  for  the  opinion  of  the  court  was,  whether  the 
company  were  justified  in  charging  Parker  in  the  mode  above  stated, 
in  the  instances  above  stated,  and  if  not,  whether  the  mode  of  charge 
contended  for  by  the  plaintiffs,  or  what  other  mode  of  charge  was  the 
proper  one,  and  whether  the  plaintiffs  were  entitled  to  receive  the 
amounts  above  claimed  as  overcharges,  or  any,  and,  if  any,  what  part 
thereof,  and  if  they  were  so  entitled,  whether  the  same  could  be 
recovered  in  this  action. 

Second  head  of  claim  —  1.  On  the  24th  of  June,  1845,  bill  B  being 
then  in  operation,  Parker  delivered  goods  to  the  company  weighing 
altogether  11  cwt.,  accompanied  by  the  usual  ticking-off  note,  which 
was  as  follows : — 


Najnes  of  Consignees  and  Residence. 

Description  of 
Packages. 

Contents. 

Cwt    qrs.   lb. 

Raymond 
Barringer 
Ray 

S  Bales 

1  Bale 

2  Bales 

Bacon 
Do. 
Do. 

4        1        0 
2      *0        0 
4        3        0 

11        0        0 

The  company  charged  Parker  10*.,  which  he  paid  under  protest. 
The  plaintiffs  contended  that  Parker  was  entitled  to  have  the  goods 
charged  on  the  aggregate  weight  of  11  cwt,  at  the  rate  of  the  second 
class  of  goods  in  the  tonnage  scale  of  bill  B,  in  which  class  bacon  was 
specified,  and  which  rate  for  the  journey  in  question  was  16s.  a  ton, 
and  at  which  rate  the  charge  for  the  carriage  of  the  goods  would  have 
been  8s.  lOd. ;  and  the  plaintiffs  alleged  the  difference  between  that 
sum  and  10s.  to  be  an  overcharge  which  they  claimed  to  recover.  Oil 
the  other  hand,  the  company  contended  that  they  were  not  bound  to 
charge  these  goods  on  the  aggregate  weight,  and  that,  except  where 
the  weight  of  the  same  kind  oi  goods,  going  to  some  one  ultimate 
consignee,  exceeded  3  cwt.,  the  goods  being  sent  by  a  carrier  were  to 
be  charged  in  the  miscellaneous  or  fifth  class,  and  accordingly  that 
the  company  had  a  right  to  charge,  as  they  had  charged,  IO5.,  which 
was  made  up  thus :  — 


Bacon,  9  cwt  at  second  dass  or  16s.  a  ton    . 
Miscellaneoos,  2  cwt  at  fifth  class  or  28s.  a  ton 


s.    d. 

7    2 
a  10 

10    0 


The  company  also  contended  that  they  were  not  limited  as  to  the 
charge  to  carriers  by  the  charge  made  to  other  persons  not  carriers,  as 
they  alleged  that  the  goods  were  not  in  such  cases  carried  under  the 
Hke  circumstances. 

2.  On  the  *22d  of  June,  1845,  bill  B  being  then  in  operation,  Parker 
delivered  goods  weighing  altogether  6  cwt  1  qr.  26  lb.,  accompanied 
by  this  note:—* 
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Kame  of  Consignee  and  Besidence. 

De8crq>tion  of 
Packages,  &c 

Contents. 

Cwt>  ^pv.  Ihm 

Fawlej              IiondoA 
Bonsor                  Do. 
Bonsor                  Do. 
Channing             Dob 

iKeg 
1  Hamper 
1  Hamper 
I  Basket 

Freeh  Batter 

Meat 

Do. 
freflh  Batter 

0        S      14 
2        3      24 
2        3        8 
0        0        8 

6        1       26 

The  company  charged  Parker  145.  3d.  The  plaintifis  contended 
that  Parker  was  entiued  to  have  the  above  goods  chaised  on  the 
aggregate  weight  of  6  cwt  1  qr.  26  lb.,  at  the  rate  of  the  fourth  daas 
of  goods  in  the  tonnage  scale  of  the  bill  B,  in  which  class  meat  and 
fresh  butter  are  both  specified,  and  which  rate  for  the  journey  was  Als. 
a  ton,  at  which  rate  the  charfi;e  for  the  carriage  of  the  goods  would 
have  been  135.  4(2.,  and  the  plaintif&  alleged  the  difierence  between 
that  sum  and  145.  3d  to  be  an  overcharee.  The  company  contended 
that  the  goods  were  not  of  the  same  kind ;  and  that,  except  where  the 
weight  of  the  same  kind  of  goods,  going  to  the  same  one  ultimate  con- 
signee, "exceeded  3  cwt.,  the  goods  bemg  sent  by  a  carrier  were  to  be 
charged  in  the  miscellaneoiis  or  fifth  class,  and  accordingly  that  the 
company  had  a  right  to  charge,  as  they  have  charged,  145.  3dL,  which 
was  made  up  thus :  — 

«.    dL 

Meat  (going  to  Bonsor)  5  cwt.  13  qrs.  4  lb.  at  fonrth  class  or  41s.  a  ton      •      12    0 

Miscellaneons,  2  qrs.  22  lb.  at  fif&  daas  or  48ff.  a  ton Ill 

Two  parcels,  at  2a.  each         ,.       •       •       •       •       •       •       •       .        04 

14    3 

The  company  also  contended  that  the  goods  were  not  in  such  cases 
carried  under  the  like  circumstances,  as  when  sent  by  the  public. 

During  the  whole  of  the  time  in  which  bill  B  was  in  operation,  the 
company  were  employed  by  others  than  carriers  to  carry  goofis.  If 
on  any  of  the  occasions  mentioned  under  this  second  head  of  cicum, 
or  on  any  other  occasion  whilst  the  bill  B  was  in  operation,  the  com- 
pany had  carried  the  same  packages  of  goods  as  those  repectively 
specified  under  the  second  head  of  claim  in  the  journey  for  a  person 
not  a  carrier,  the  respective  charges  for  so  doing,  instead  of  IO5.  and 
145.  3e^,  (the  respective  sums  charged  to  and  paid  by  Parker,}  would 
have  been  respectively  8s.  lOd.  and  135.  4d,  only ;  and  in  such  cases 
it  would  have  made  no  difference  whether,  in  each  instance,  the 
several  packages  were  to  be  delivered  to  one  consignee  or  several  con- 
signees, provided  such  petson,  not  a  carrier,  had  been  the  party  charged 
with  the  carriage.  But  any  other  carrier  would  have  been  charged 
the  same  as  Parker.  The  goods,  whether  carried  for  Parker  or  a 
person  not  a  carrier,  would  have  been  conveyed  in  a  like  carriage  and 
under  like  circumstances,  unless  the  fact  of  Parker  being  such  carrier, 
and  so  carrying  on  his  business  as  hereinafter  mentioned,  rendered 
the  circumstances  unlike.  The  charges  and  the  mode  of  charge  con- 
tended for  by  the  pledntlffs,  under  this  second  head  of  claim,  were  fair 
and  reasonable,  unless  from  the  circumstances  stated  in  this  case  they 
appear  to  have  been  otherwise. 
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The  second  question  for  the  opinion  of  the  court  was,  whether  the 
company  were  justified  in  charging  Parker  in  the  mode  under  the 
second  head  of  claim  above  stated. 

Third  head.  On  the  22d  of  July,  1844,  bill  A  then  being  in  opera- 
tion, Parker  delivered  goods  weighing  altogether  15  cwt  1  qr.  4  lb., 
as  follows:  — 


Name  of  Consignee 

and  Residence. 

Description  of 
Packages,  &c. 

Contents. 

Cwt 

qrs.   lb. 

Baymond 
Marriott 
Marshall 
Read  &  Son 
Brewer 

London 
do. 
do. 
do. 
do. 

3  Bales 

4  Bales 
1  Bale 
1  Bale 
iBale 

Bacon 
Bacon 
Bacon 
Bacon 
Bacon 

5 
2 
2 
2 
2 

3        0 

1  6 

2  12 
1       14 
1         0 

15 

1         4 

The  company  charged  Parker  IL  2$.  Sd.  The  plaintif&  contended 
that  Parker  was  entiued  to  have  the  above  goods  charged  the  aggre- 
gate weight,  at  the  rate  of  the  third  class  of  goods  in  the  tonnage 
scale  of  the  bill  A,  in  which  class  bacon  is  specified,  and  which  rate 
was  2is.  a  ton,  and  the  charge  for  the  carriage  would  have  been  16s. 
7(L  The  company  contended  that,  except  where  the  weight,  going 
to  some  one  ultimate  consignee,  exceeded  500  lb.,  the  company  were 
at  liberty  to  charge  the  goods  in  the  miscellaneous  or  sixth  class,  and 
that  the  circumstances  were  not  alike,  and  accordingly  the  company 
had  a  right  to  charge,  as  they  have  charged,  IL  2s,  8cL^  which  was 
made  up  thus:  — 

£.   t.  d. 

Bacon  (the  3  bales  going  to  Rajmond,  exceeding  500  lb.,  5  cwt  3  qrs.  at 

third  class  rate,  or  20s.  per  ton)  0    6    0 

Miscellaneous  9  cwt  2  qrs.  4  lb.  at  sixth  dass,  or  35s.  per  ton    .  .     0  16    8 

£12    8 

2.  On  the  26th  of  November,  1844,  bill  A  being  then  in  operation, 
Parker  delivered  to  the  company  a  cask  of  lard,  weighing  4  cwt,  with 
other  goods  weighing  upwards  of  500  lb.,  to  be  carried  on  the  rail- 
way from  C.  to  P.  The  company  charged  Parker  for  csirrying  the 
cask  of  lard  (the  charges  for  the  other  goods  being  unimportant  with 
reference  to  this  head)  7*.,  which  he  paid  under  protest. 

The  plaintiffs  contended  that  Parker  was  entitled  to  have  the  lard 
charged  at  the  rate  of  the  third  class  of  goods  in  the  tonnage  scale-bill 
A,  in  which  class  lard  was  specified,  which  rate  for  the  journey  in 
question  was  2l5.  a  ton,  and  at  which  rate  the  charge  for  the  carriage 
of  the  lard  would  have  been  45.  3<L  The  company  contended  that 
the  weight  of  the  package  being  under  500  lb.,  they  had  a  right  to 
include  it  among  the  miscdlaneous  goods,  and  to  charge  it,  at  the 
rate  of  the  sixth  class,  75.,  and  that  the  goods  were  not  carried  under 
like  circumstances. 

3.  On  the  26th  of  December,  1844,  the  bill  A  then  being  in  opera- 
tion, Parker  delivered  to  the  company  a  single  hamper  of  meat,  weigh- 
ing 4  cwt  0  qrs.  22  lb.,  as  follows :  — 

VOL.  VIII.  39 
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Description  of 
Name  of  Consignee  and  Residence.     Packages,  &c 

Contents. 

Cwt   qn.   lb. 

Matthews       Newgate  Ifaiket 

1   Hamper 

Meat 

4        0     22 

The  company  charged  Parker  10s.  7(L  The  plaintiffs  contended 
that  Parker  was  entitled  to  have  the  hamper  of  meat  charged  at  the 
rate  of  the  fifth  class  of  goods  in  the  tonnage  scale,  which  rate  for  the 
journey  in  question  was  455.  a  ton,  and  at  which  rate  the  charge  for 
the  carriage  would  have  been  9s,  7(L  The  company  contended  that 
the  weight  of  this  package  being  500  lb.,  they  had  a  right  to  charge 
it  at  the  rate  of  the  sixth  class,  according  to  which  the  charge  was 
IO5.  7{2.,  which  they  had  charged,  and  that  they  were  not  carried 
under  the  like  circumstances. 

During  the  whole  of  the  time  in  which  bill  A  was  in  operation,  the 
company  were  employed  by  others  than  carriers  to  carry  goods.  If 
on  the  occasions  mentioned  under  this  third  head  of  claim,  or  on  any 
other  similar  occasions  whilst  bill  A  was  in  operation,  the  company 
had  carried  the  same  goods  on  the  same  journeys  for  a  person  not  a 
carrier,  the  charge  for  so  carrying  the  packages  first  specified  under 
this  head  of  claim,  instead  of  1/.  2s.  8dL,  would  have  been  I65.  7d. 
only ;  and  the  charge  for  so  carrying  the  lard  would,  instead  of  75., 
(the  sum  charged  to  and  paid  by  Parker,)  have  been  45.  2(L  only,  and 
in  such  case,  provided  a  person  not  a  carrier  was  the  party  charged 
with  the  carriage,  it  would  have  made  no  difference  whether  in  each 
instance  the  packages  were  to  be  delivered  to  the  same  consignee  or 
to  different  consignees ;  the  charge  for  the  hamper  of  meat,  instead 
of  IO5.  7dL,  (the  sum  paid  by  Parker,)  would  have  been  95.  7d.  only. 
Any  other  carrier  would  have  been  charged  the  same  as  Parker.  The 
goods,  whether  carried  for  any  other  person  or  for  Parker,  would  have 
been  conveyed  in  a  Hke  carriage  and  under  the  like  circumstances, 
unless  the  lact  of  Parker  being  such  cairier  and  so  carrying  on  his 
business  as  herein  mentioned  rendered  the  circumstances  unlike.  The 
charges  and  the  mode  of  charge  contended  for  by  the  plaintiffs  under 
this  third  head  of  claim  were  fair  and  reasonable  considered  by  them- 
selves, without  reference  to  the  charges  and  statements  contained  in 
the  bill  A,  and  to  the  charges  towards  persons  who  were  not  carriers; 
and  the  charges  made  and  contended  for  by  the  company,  as  stated 
under  this  third  head  of  claim,  were  fair  and  reasonable,  unless  from 
the  circumstances  stated  in  this  case  they  appear  to  have  been  other- 
wise. Each  of  the  alleged  overcharges  under  this  head  of  claim  was 
selected  for  the  purpose  of  ascertaining  the  opinion  of  this  court 

The  third  question  for  the  opinion  of  this  court  was,  whether  the 
company  were  justified  in  the  instances  stated  under  this  third  head 
of  claim  in  charging  Parker  in  the  above  mode. 

Fourth  head  of  claim  —  1.  On  the  14th  of  May,  1844,  bill  A  then 
being  in  operation,  Parker  delivered  goods  weighing  1  cwt.  2  qrs.  14  lb. 
as  follows: — 
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Kame  and  address. 

Description  and  Contents. 

Cwt  qrs. 

lb. 

Johnson  &  Co. 
H  Goppin 
Courtney 

1  Paper 
1  Box 
1  Basket 

0        0 
0        3 
0        2 

14 

8 

20 

1        2 

14 

The  company  charged  Parker  5$.  lid.,  which  he  paid  under  pro* 
test  The  charge  was  composed  of  58, 5(L,  being  the  amount  payable 
upon  the  aggregate  weight  of  1  cwt  2  qrs.  14  lb.  according  to  the 
parcels  scale  in  bill  A,  with  the  addition  of  2d.  for  each  of  tne  three 
packages.  The  plaintifb  contended  that  bill  A  does  not  warrant  any 
charge  beyond  the  sums  stated  in  the  parcels  scale,  and  that  the  addi- 
tional 2(L  for  each  package  was  an  overcharge.  On  the  other  hand, 
the  company  contended  that  they  were  at  liberty  to  charge  the  55.  lldL, 
because  they  alleged  (as  was  the  fact)  that  it  amounted  to  less  than 
the  charge  stated  in  the  parcels  scale  would  amount  to  if  each  pack- 
age were  charged  separately  by  that  scale,  without  any  additional 
charge  for  such  package ;  and  also,  that  as  the  packages  were  of 
different  kinds,  and  were  going  to  different  consignees,  the  company 
had  a  right  to  treat  them  as  miscellaneous  goods,  and  to  charge  2dL  a 
package  over  and  above  the  charge  stated  in  the  parcels  scale,  espe- 
cially as  the  goods  were  of  different  kinds ;  the  same  charge  would  at 
the  time  have  been  made  to  persons  not  carriers. 

2.  On  the  27th  of  June,  1844,  bill  A  being  then  in  operation,  Parker 
delivered  to  the  company  packages  of  goods.  The  company  charged 
him  the  same  sum  as  on  the  last  occasion,  which  he  paid,  as  then, 
under  protest  The  plaintifis  claimed  to  recover  the  same  overcharges, 
&c.  The  company  justified  the  charge  as  on  the  former  occasion, 
except  so  far  as  the  justification  was  founded  on  the  charge  being  the 
same  to  persons  not  carriers,  and  that  they  were  not  limited  as  to  the 
charge  made  to  carriers  by  the  charge  made  to  other  persons,  as  they 
alleged  that  the  goods  were  not  in  such  cases  carried  under  the  like 
circumstances. 

3.  On  the  11th  of  July,  1845,  the  bill  B  being  then  in  operation, 
Parker  delivered  goods  weighing  1  cwt  2  qrs.  20  lb.,  as  follows :  — 


Name  of  Consignee  and  Besidence. 

Description  of 
Packages,  &c. 

Contents. 

Cwt.  qrs.  lb. 

Hawkes           Beading 
Dawes                 do. 
Tanner                do. 

1  Basket 
1  Box 
1  Tmss 

0       1     10 
0        2     24 
0        2      14 

1         2      20 

The  company  charged  Parker  Is.  9d.<,  which  he  paid  under  protest 
The  charge  was  composed  of  I5.  3(i.,  being  the  amount  payable  upon 
the  aggregate  weight  of  1  cwt  2  qrs.  20  lb.,  according  to  the  highest 
clas^  of  the  parcels  scale  in  the  bill  B,  with  the  addition  of  2d.  for 
each  of  the  three  parcels. 
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The  plaintifis  contended  that  bill  B  did  not  warrant  any  charge 
beyond  the  sums  stated  in  the  parcels  scale,  and  that  the  additional 
3(2.  for  each  package  was  an  overcharge.  On  the  other  hand,  the 
company  contended  that  they  were  at  liberty  to  charge  Is.  9rf*,  be- 
cause they  alleged  (as  was  the  fact)  that  it  was  a  less  sum  than  that 
to  which  the  charges  stated  in  the  parcels  scale  would  amount  if  each 
package  were  charged  separately  by  that  scale,  without  any  addi- 
tional chaise  for  each  package,  and  that  as  the  packages  were  going 
to  different  consignees,  the  company  had  a  right  to  treat  them  as 
miscellaneous,  and  to  charge  id.  a  package  over  and  above  the  charge 
stated  in  the  parcels  scale.  The  parcels  scale  in  both  bills  were  so 
constructed,  that  in  the  great  majority  of  cases  the  charge  if  made  on 
each  package  separately  according  to  those  scales,  without  any  addi- 
tion, would  exceed  the  amount  of  charge  made  according  to  those 
scales  on  the  aggregate  weight  of  the  packages.  But  the  company, 
whilst  bills  A  and  B  were  in  operation,  chained  all  persons  upon  the 
aggregate  weight  of  their  packages  falling  within  the  parcels  scale, 
and  not  upon  each  package  separately.  During  the  whole  time  bills 
A  and  B  were  in  operation,  the  company  were  employed  by  persons 
not  carriers  to  carry  goods  for  them ;  if  the  company  had  carried 
packages  of  goods  such  as  those  specified  under  this  fourth  head  of 
claim  on  the  same  journeys  for  a  person  not  a  carrier,  the  charge  for 
so  doing  would  have  been  the  same  as  that  charged  to  Parker,  the 
charge  for  miscellaneous  goods  being  applied  to  the  public  at  large  as 
well  as  to  carriers  during  May,  1844 ;  but  the  charges  for  the  carriage 
of  such  packages  in  the  other  instances  under  this  head  would  have 
been  less  than  the  sums  charged  to  and  paid  by  Parker  by  the 
amounts  of  2d.  a  package  so  claimed  by  the  plaintiffs  as  overcharges^ 
which  charge  would  not  have  been  made  to  persons  other  than  car- 
riers. And  in  such  cases  it  would  have  made  no  difference  whether 
the  packages  were  to  be  delivered  to  one  consignee  or  to  several,  pro- 
vided such  person  not  a  carrier  had  been  the  party  charged  with  the 
carriage ;  but  any  other  carrier  would  have  been  charged  the  same  as 
Parker.  The  goods,  whether  carried  for  Parker  or  for  any  other  per- 
son not  a  carrier,  would  have  been  conveyed  by  a  like  carriage,  and 
under  the  like  circumstances,  unless  the  fact  of  Parker  being  such  car- 
rier and  so  carrying  on  his  business  rendered  the  circumstances  unlike. 
The  charge  and  mode  of  charge  contended  for  by  the  plaintiffs  under 
this  fourth  head  of  claim  were  fair  and  reasonable  considered  by 
themselves,  unless  from  the  circumstances  stated  they  appear  to  have 
been  otherwise*  Sach  of  the  alleged  overcharges  was  of  a  class 
selected  for  the  opinion  of  the  court 

The  fourth  question  for  the  opinion  of  the  court  was,  whether  the 
company  were  justified  in  charging  Parker  the  sums  of  2d.  a  pack- 
c^e;  and  if  not,  whether  the  same  could  be  recovered  in  this  ac- 
tion. 

The  fifth  head  of  claim  was  for  a  deduction  from  the  company's 
charges,  as  a  compensation  for  the  weighing,  loading,  and  unloading, 
or  for  so  much  thereof  as  was  performed  by  Parker's  men  between 
the  1st  of  May,  1844,  and  the  end  of  May,  1846.    For  some  time 


COURT  OP  COMMON  PLEAS,  1861-62.  461 

Edwards  v.  The  Great  Weateni  Hallway  Company. 

previous  to  1844,  the  company  were  in  the  habit  of  allowing  to  the 
generality  of  carriers  who  employed  them  a  discount  of  10  per  cent 
off  the  amount  of  the  company's  printed  charges,  in  considerationi 
among  other  things,  of  labor  saved  to  the  company  by  the  services 
of  the  carriers'  men  in  loading  and  unloading. 

This  course  of  business  continued  until  about  the  time  when  the 
judgment  was  given  in  the  case  of  Barker  v.  Uie  Ghreat  W^^tem  Eail^ 
way  Compam/  in  February,  1844.  That  judgment  having  decided 
that  certain  charges  made  by  the  company  to  carriers  were  iUegal,  the 
company  altered  their  system  of  dealing  with  the  carriers.  They 
withdrew  entirely  the  allowance  of  10  per  cent,  forbade  the  carriers' 
men  to  do  any  part  of  the  loading  or  unloading,  and  reviewed  their 
scale  of  charges,  reducing  the  rates,  on  an  average,  upwards  of  10  per 
cent,  except  for  packages  not  exceeding  600  lb.,  charged  as  miscel* 
laneous,  in  the  manner  before  stated,  the  miscellaneous  class  being 
then  first  introduced.  This  reduction  was  not  confined  to  carriers, 
but  extended  to  the  public  at  large,  to  whom  no  discount  had  been 
allowed.  These  alterations  came  into  operation  on  the  Ist  of  May, 
1844.  The  company  had  never,  since  the  30th  of  April,  1844,  allowed 
the  10  per  cent,  or  any  discount  to  any  carrier.  They  bad  in  the  pre- 
ceding January  entered  into  a  special  agreement  with  a  carrier  named 
Kent,  which  was  to  continue  in  force  for  a  vear ;  and  by  one  of  the 
terms  of  this  agreement  they  were  to  make  Kent  an  allowance  of  10 
per  cent,  upon  their  charges  to  him ;  but  the  company  refused  to  act 
on  this  agreement  i^r  the  30th  of  April,  1844.  Kent  brought  an 
action  against  the  company  for  this  refusal,  and  recovered  201L  10s. 
damages  for  the  non-payment  of  the  allowance  from  the  1st  of  May, 
1844,  to  the  1st  of  January,  1846,  which,  together  with  the  costs,  the 
company  paid  under  legal  compulsion :  and  after  Kent  had  brought  a 
second  action  for  subsequent  breaches,  the  company  paid  him  a  con- 
siderable sum  to  be  entirely  released  from  the  agreement  and  all 
claims  under  it  The  company  never,  after  the  30th  of  April,  1844, 
made  any  other  payment  or  aUowance  which  could  in  any  way  be 
regarded  as  the  payment  or  allowance  of  the  carriers'  discount  of  10 
per  cent  From  the  1st  of  May,  1844,  until  after  May,  1846,  the  car- 
riers in  general,  and  Parker  among  others,  filled  up  the  ticking-oiF 
notes  as  described  in  the  early  part  of  this  case,  and  delivered  them 
with  the  goods.  Parker's  men  (as  did  those  of  other  carriers^  attend- 
ed at  the  station  at  the  times  of  departures  and  arrivals  of  the  goods 
trains,  but  their  services  were  usuaUy  confined  to  unloading  Parker's 
.  wagons,  and  delivering  the  goods  to  the  company's  men,  and  receiv- 
ing the  goods  from  the  company's  men  and  loading  them  on  Parker's 
wagons.  The  company  never  sanctioned  any  deviations  from  this 
course,  except  on  certain  occasions  when  meat  used  to  arrive  at  the 
Paddington  station  in  large  quantities  from  the  country  for  the  car- 
riers, and  especially  for  Parker,  whose  business  was  particularly  exten- 
sive in  the  meat  department  On  those  occasions,  which  were 
termed  *-the  meat  mornings,"  (being  the  mornings  of  Friday  and 
Saturday  in  each  week,)  Parker's  men  used,  in  addition  to  their  other 
work,  to  enter  the  railway  trucks  and  do  the  priudpal  part  of  the  un« 

39* 
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loading  the  meat  from  those  tracks  and  the  caiiying  it  to  Parkei's 
carts,  and  several  extra  men  in  Parker's  employ  attended  for  this  pur- 
pose on  the  ^  meat  mornings,"  This  was  done  with  the  sanction  of 
the  company,  who,  without  such  assistance,  would  not  have  been  able 
to  deliver  the  meat  within  a  reasonable  time.  The  attendance  and 
services  of  Parker's  and  the  carriers'  men  at  the  station  was  a  matter 
of  mutual  convenience  to  the  company  and  the  carriers.  It  was 
essential  to  the  success  of  the  carriers'  business  that  they  should 
always  have  their  goods  delivered  earlier  than  could  be  reasonably 
required  of  the  company,  without  a  far  greater  degree  of  assistance 
from  the  carriers  than  the  company  were  in  ihe  habit  of  receiving 
firom  ihe  rest  of  the  public.  On  the  other  hand,  those  services  tended 
on  all  occasions  to  the  general  despatch  of  the  company's  business, 
and  on  ''meat  mornings"  enabled  them  to  sustain  the  extra  pressure 
without  an  increase  of  hands.  The  company  were,  during  tike  time 
in  question,  saved  considerable  labor  and  expense  from  the  weights 
being  filled  up  in  the  ticking-off  notes.  But  the  fiUing-up  of  these 
notes  imposed  upon  Parker's  men  no  appreciable  increase  of  labor  or 
expense,  as  he  must,  for  the  purposes  of  his  own  business,  have 
weighed  the  goods  and  taken  an  account  of  the  particulars  of  the 
several  packages.  It  was  taken  by  Parker  and  the  carriers  as  a 
general  rule  that  the  weights  must  be  filled  up  in  order  to  secure  the 
carriage  of  the  goods.  When  any  of  the  goods  have  been  weighed 
at  the  stations,  such  weighing  has  always  been  done  by  the  com- 
pany's servants.  Parker  was  ready  and  willing  during  the  whole 
time  in  question,  and  the  company  had  notice  of  such  readiness  and 
willingness,  to  do  the  whole  of  the  loading  and  unloading  as  above 
defined.  He  never  refused  to  have  his  men  in  attendance,  or  required 
the  company  to  do  the  work  done  by  his  men,  or  demanded  of  the 
company  to  do  any  of  the  loading,  unloading,  or  weighing.  No  re- 
quest was  ever  made  on  the  part  of  the  company  that  Parker's  men 
should  attend  or  do  the  work  done  by  them,  but  their  services  were 
rendered  and  accepted  without  objection  on  the  one  side,  and  with- 
out solicitation  on  the  other.  The  company  made  no  separate 
charges  to  anv  person  during  the  period  in  question  for  weighing, 
loading,  or  unloading;  the  charges  for  carriage  being  considered  by 
them  sufficient  to  provide  for  any  ordinarv  trouble  or  expense  to 
which*  they  might  be  put  in  weighing,  loading,  and  unloading. 
Parker  paid  all  the  charges  for  the  carriage  of  goods  carried  for  him 
by  the  company  during  the  period  in  question  under  a  protest.  He 
was  obliged  to  pay  such  charges  in  ord^  to  procure  the  carriage  and 
delivery  of  the  goods.  The  plaintifis  contended  that  they  were  en- 
titled to  recover  as  overcharges  so  much  of  10  per  cent,  on  the  said 
charges  for  carriage  as  was  equal  to  the  expenses  incurred  by  Parker, 
or,  at  all  events,  to  such  as  were  incurred  by  him  on  ''  meat  morn- 
ings" in  doing  the  work  which  properly  belonged  to  the  company's 
men* 

The  fifth  question  for  the  opinion  of  the  court  was,  whether  the 
plaintifiis  were  entitled  to  recover,  and  if  they  were  entitled  to  do  so 
m  this  action. 
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Last  head  of  claim.  On  the  10th  of  Febraary,  1848,  and  before 
the  commencement  of  this  present  action,  but  after  the  notice  thereof, 
the  plaintiffs  served  on  the  company  a  demand  in  writing  bearing 
date  the  8th  of  Febraary,  1848,  whereby  they  demanded  payment  of 
the  money  alleged  in  the  notice  of  action  to  be  due  to  them,  and 
claimed  interest  thereon  from  the  date  of  that  demand  until  pay- 
ment. 

The  plaintiff  now  contended  that  they  were  entitled  to  recover 
such  interest,  not  exceeding  the  rate  of  5L  per  cent,  per  annum,  from 
the  10th  of  February,  1848,  as  the  arbitrator  might  think  [uroper  to 
allow  on  all  such  sums  as  are  recoverable  by  them  under  the  forego- 
ing heads  of  claim.  The  company  contended  that  the  plaintifis' 
claims,  if  recoverable  at  all,  were  not  such  debts  or  sums  certain  as  to 
wanrant  a  jury  or  the  arbitrator  in  giving  interest  on  them,  and  also 
that  interest  was  not  recoverable,  because  not  included  in  the  notice 
of  action.  The  last  question  for  the  court  was,  whether,  in  addition 
to  other  sums  the  plaintifis  were  entitled  to  recover  interest  thereon, 
if  the  arbitrator  should  think  the  case  a  proper  one  for  giving  in- 
terest. 

The  court  was  to  be  at  liberty  throughout  the  case  to  draw  infer- 
ences of  fact,  and  after  its  decision  the  arbitrator  was  to  ascertain  the 
amount 

Bylesj  SefjLj  (with  whom  was  X  Brownj)  for  the  plaintifis.^  [He 
went  through  the  different  branches  of  the  claims  seriaiim.]  With 
regard  to  those  branches  of  claim  in  the  first  four  heads  of  claim 
referring  to  transactions  which  took  place  before  the  act  of  7  &  8  Vict 
c.  3,  it  is  submitted  that  as  the  arbitrator  has  found  in  the  case  that 
the  public  would  have  been  charged  less  than  Parker  was,  he  is  en- 
titled to  recover  the  overcharge  in  this  action,  according  to  the  deci- 
sion in  Parker  v.  Hie  Great  Western  Railway  Company^  7  Man.  &  G. 
253 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  C.  P.  105.  That  case  referred  to 
similar  transactions  before  the  passing  of  the  7  &  8  Vict  c.  3,  and 
Tindal,  C.  J.,  in  giving  judgment  there  said, ''  From  these  several 
enactments,  it  appears  dearly  to  have  been  the  intention  of  the  legis- 
lature that  the  parties  incorporated  (the  defendants)  should  be  em- 
powered to  construct  the  railway,  and  hold  it  as  their  property  and 
derive  certain  profits  firom  it,  but  that  every  member  of  the  commu- 
nity should  have  an  equal  right  to  use  it  on  the  terms  prescribed  in 
the  act;  and  that  the  payment  to  be  made  for  such  uses,  whether 
under  the  denomination  of  rates  or  tolls  or  charges  fixed  by  the  com- 
pany, should  be  reasonable  and  equal  to  all  persons,  without  refer- 
ence to  the  particular  advantage  to  be  derived  by  any  individual,  or 
class  of  individuals,  from  such  use."  Again,  the  Lord  Chief  Justice 
said,  ^  It  appears  to  us  that  the  company  are  obliged  to  treat  the 
plaintiff  as  consignor  and  consignee  for  all  purposes,  including  the 
mode  of  charging  in  the  aggregate ;  and  that  they  have  no  right  to 

'  1  Korember  8,  before  Jebvis,  C.  J.)  Mauub,  J.,  Williams,  J.,  and  Tal- 

VOUBD,  J. 
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make  a  distinction  in  that  respect  between  him  and  any  other  indi- 
vidual member  of  the  public."  With  regard  to  the  branches  of  claim 
under  the  first  four  heads,  which  arose  aiter  the  7  &  8  Vict,  a  3,  tlie 
defendants  will  contend  that  a  change  took  place  with  respect  to  the 
relation  of  the  railway  company  and  carriers,  inasmuch  as  the  50th 
section  of  that  act,  after  repealing  the  24th  section  of  the  2  &  3  Vid 
c  27,  which  compelled  the  company  to  charge  equally  to  all  persons, 
enacted  that  the  company  might  charge  such  sum  (not  exceeding 
certain  limits)  as  they  should  think  expedient,  provided  that  the 
charges  shoula  be  made  equally  to  all  passengers  and  to  all  persons 
in  respect  of  goods,  &c,  of  a  like  description  and  quantity,  and  con- 
veyed  by  a  like  carriage  over  the  same  portion  of  railway,  and  the 
same  distance,  under  the  Wee  circumstcmces.  It  will  be  said  that 
Parker  v.  The  Great  Western  Railway  Company  having  been  decided 
on  the  2  &  3  Vict.  c.  27,  does  not  apply  to  this  portion  of  the  daims, 
and  that  the  carriers  and  the  public  are  not  under  the  like  circum' 
stances^  within  the  7  &  8  Vict  c.  3 ;  but  it  is  submitted  that  the  un- 
like circumstances  alluded  to  must  be  such  as  bear  on  the  risk,  trou- 
ble, and  expense  incurred  by  the  company,  and  not  merely  on  a  dif- 
ference of  the  persons  who  send  the  goods.  This  view  is  strength- 
ened by  the  concluding  clause  of  the  60th  section  of  the  act  of  the  7 
&  8  Vict.  c.  3,  which  provides  that  no  reduction  or  advance  on  any 
charges  should  be  made  partially,  either  directly  or  indirectly,  in  favor 
of  or  against  any  particular  company  or  person.  As  to  certain  claims 
under  the  first  two  heads,  the  company  contend  they  have  a  right  to 
place  under  the  classes  in  the  respective  scale-bills,  which  contain 
miscellaneous  packages,  not  being  aggregate  of  one  kind  or  class, 
goods  which  are  of  different  ^^ kinds"  but  of  the  same  <' class"  in  the 
bills ;  but  it  is  submitted  that  the  words  mean  goods  either  of  one  kind 
or  of  one  class,  and  whether  the  goods  be  of  one  kind  or  not,  yet  if 
they  are  of  one  class  in  the  scale-bills,  they  ought  to  be  excluded  from 
the  miscellaneous  class  for  which  a  higher  rate  is  charged.  With  re- 
spect to  the  fifth  head  of  claim,  Pai^er  was  entitled  to  a  deduction 
for  the  assistance  which  his  servants  lent  to  the  company  on  ^'  meat 
mornings,"  as  they  thereby  enabled  the  company  to  do  what  other- 
wise they  could  not  have  done.  In  Pickforaw,  The  Ground  Junction 
Canal  CJompany^  10  Mee.  &  W.  416,  Alderson,  B.,  speaking  of 
the  two  carriers  charged  differently,  asks,  ^<  Can  it  said  .that  Pickford 
&  Co.  and  Mr.  Home  are  charged  equally  when  they  are  charged  the 
same  sum  in  one  case  for  carriage  plus  porterage,  and  in  the  other 
case  for  carriage  alone  ? "  By  the  7  Will.  4  &  1  Vict  c.  92,  s.  44, 
the  company  is  entitled  to  a  reasonable  charge  for  loading,  imload- 
ing,  and  weighing.  Again,  under  the  fifth  head,  Parker  was  enti- 
tled to  the  same  discoimt  of  10  per  cent  as  Kent  was,  to  whom  a 
jury  awarded  the  full  amount  of  his  claim  under  his  agreement  with 
the  company.  That  was  in  fact  an  allowance  of  10  per  cent  which 
Parker,  having  a  right  to  be  charged  equally  with  Kent,  was  entitled 
to  claim. '  Had  the  jury  given  Kent  less  than  tiie  10  per  cent,  then 
Parker  would  have  been  entitled  to  the  same  proportion  as  Kent  re- 
covered.   The  last  head  of  claim  is  for  interest    The  question  there 
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is,  whether  the  case  comes  within  the  3  &  4  Will.  4,  c.  42,  ss.  3  and 
4,  as  the  debt  would  certainly  not  bear  interest  without  the  aid  of 
that  statute.  All  that  is  necessary  to  bring  the  case  within  the  statute 
is,  that  the  debt  should  be  certain,  and  that  a  demand  of  interest 
should  be  made  in  writing.  Now  each  overcharge  constituted  a  cer- 
tain debt,  for  which  an  indebitatus  action  might  have  been  brought, 
and  there  has  been  a  sufficient  demand  of  interest  under  the  act.  For 
these  reasons,  the  plaintiff  are  entitled  to  the  judgment  of  the  court. 

Keaiing^  ( OianneU^  Serjt^  Hoggins^  and  Oripps  were  with  him,)  for 
the  defendants. 

[The  court  intimated  that  he  need  not  discuss  the  fifth  head  of 
claim ;  and  he  admitted  as  to  those  branches  of  the  first  four  heads 
which  occurred  before  the  statute  7  &  8  Vict  c.  3,  that  the  arbitrator 
having  found  that  a  distinction  had  been  made  between  Parker  and 
the  company,  the  defendants  were  bound  on  those  branches  by  the 
decision  in  Parker  v.  The  Great  Western  Railway  Company,\ 

After  the  passing  of  the  7  &  8  Vict  c.  3,  the  relation  of  the  company 
to  carriers  using  their  railway  was  altered.  After  the  decision  of  the 
first  case,  the  company,  conceiving  that  it  was  a  hardship  on  them, 
if  rival  carriers  could  insist  upon  twenty  packages  assigned  to  twenty 
different  persons  being  carried  together  in  the  lump,  went  to  the  le- 
gislature and  got  the  48th,  49th,  and  50th  sections  of  the  7  &  8  Vict 
c  3,  enacted,  for  repealing  the  former  provisions  as  to  the  mode  of 
charging,  and  reenacting  them,  with  the  difierence,  that  in  the  50th 
section  the  new  words  "  and  under  like  circumstances "  were  intro- 
duced. Now  the  company  contend  that  the  fact  of  goods  being  sent 
by  carriers  carrying  on  their  line  for  profit,  renders  their  case  different 
from  that  of  the  public,  and  prevents  the  circumstances  of  the  two 
from  being  alike  under  the  meaning  of  the  act 

[Jervis,  C.  J.  The  only  difference  that  appears  on  the  special 
case  between  carriers  and  the  public  is,  that  the  carriers  do  not  require 
the  company  to  do  so  much  as  to  loading,  &c.  as  the  public] 

With  respect  to  the  claims  for  overcharges  arising  from  putting 
goods  of  different  kinds  within  the  miscellaneous  classes,  which  are 
charged  extra,  the  words  of  the  scale-bills  must  be  construed  in  con- 
juction  with  the  171st  section  of  the  5  &  6  Will.  4,  c.  107,  which, 
authorizing  the  company  to  fix  the  charges  for  small  parcels,  excepts 
goods  sent  in  large  aggregate  quantities,  although  made  up  of  sepa- 
rate parcels,  such  as  bags  of  sugar,  coffee,  meal,  and  the  like.  It  must 
be  taken  that  the  words  ^  aggregate  of  one  kind  or  class,"  mean  such 
Aggf ^g^tes  as  are  mentioned  in  the  statute,  and  therefore  that  "  kind 
or  class  "  really  meant  "  kind." 

[Maule,  J.  The  company  say  they  meant  to  charge  extra  where 
things  were  put  in  the  aggregate,  which  they  would  not  have  done 
but  for  the  purpose  of  preventing  as  much  as  possible  such  things  as 
a  man  putting  in  drapery  and  meat  and  metals  together.  Suppose  a 
man  made  up  a  hamper  of  hardware,  consisting  of  various  different  arti- 
cles, or  suppose  a  wholesale  dealer  in  drugs  sent  to  a  retail  one  in  the 
country  a  hamper  or  package  containing  twenty  different  kinds  of  drugs, 
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that  would  be  an  aggregate  of  different  kinds  of  goods  ;  and  suppose 
such  goods  mixed  with  a  draper's  goods,  the  question  is,  what  is  the 
meaning  of  the  company  ?  If  they  wish  to  impose  an  extm  payment  in 
respect  of  any  particular  character  of  goods,  they  ought  to  express  it  dis- 
tinctly, and  I  doubt  much  whether  they  have  done  so ;  because  in  orda 
to  say  that  they  have,  it  is  necessary  to  throw  overboard  the  word  "  class." 

Jervis,  C.  J.  The  company  construe  the  words  in  one  way  with 
respect  to  caniers,  and  in  another  way  with  respect  to  the  public 

Maule,  J.  The  company  may  have  some  reason  for  what  they 
do.  Is  it  not  done  for  the  purpose  of  sieving  a  great  deal  of  trouble 
in  conveying  the  parcels,  as  well  as  in  receiving  and  weighing  them  ? 
There  is  also  the  delivering  of  the  parcels,  and  there  is  perhaps  some 
increase  of  trouble  in  that  But  the  increase  is  mainly  where  they 
have  to  weigh  them  separately.  It  is  more  convenient  that  they 
should  charge  by  the  ton ;  but  when  they  charge  differently,  if  twice 
the  time  is  occupied  in  weighing,  that  time  must  be  paid  for.  That 
being  the  principle,  will  it  not  satisfy  the  words  and  the  reason  of  the 
thing  to  hold  that  when  things  are  of  the  same  class  in  respect  of 
what  is  very  material,  that  is,  if  there  is  a  quantity  of  things  which 
pay  the  same  rate  of  tonnage  that  are  to  be  weighed  togeti^er,  then 
they  should  not  be  charged  an  additional  sum,  but  if  they  are  things 
which  are  not  of  the  same  class  or  kind  in  that  respect  which  is  inte- 
resting to  carriers,  namely,  the  rate  at  which  they  are  to  pay  —  if  they 
axe  things  which  would  not  necessarily  be  weighed  together — then 
they  are  to  be  taken  to  be  within  the  sixth  class,  and  inasmuch  as 
tiiere  is  additional  trouble  about  them,  the  company  are  to  charge  a 
certain  sum,  that  is,  2(L  a  parcel,  in  addition  ?] 

X  Brown^  in  reply. 

The  court  before  giving  judgment  in  this  case,  heard  the  argument 
and  gave  judgment  in  the  preceding  case  of  Pturker  v.  The  Great 
Western  Railway  Company. 

November,  15th.  The  court  being  about  to  give  judgment  in  this 
case  — 

J.  Brown  called  attention  to  the  fact  that,  as  in  this  case  all  mat- 
ters in  difference  were  submitted,  the  ten  per  cent  claimed  under  the 
fifth  head  might  be  given  to  the  plaintif&,  even  although  it  could  not 
be  recovered  in  an  action  for  money  received,  if  it  could  be  recovered 
in  any  other  form  of  action.  , 

Jervis,  C.  J.,  then  delivered  the  judgment  of  the  court — There  are 
only  six  heads  of  claim  in  this  case ;  each  of  the  first  four  branching 
out  into  various  different  claims  partaking  of  certain  distinctions. 
But  in  substance  the  claims  upon  the  first  four  heads  are  reduced  to 
three.  The  first  branch  is  of  claims  made  for  a  period  before  the 
coming  into  operation  of  the  act  of  the  7  &  8  Vict  c.  3,  and  that  is 
disposed  of,  as  was  admitted  in  the  course  of  the  argument,  by  the 
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finding  of  the  arbitrators  because  he  finds  that  in  respect  of  the  various 
claims  or  heads  of  claim  under  the  first  four  claims,  that  certain  scale- 
bills  were  in  operation  before'  the  passing  of  the  act  of  the  7  &  8 
Vict.  c.  3,  and  that  the  same  class  of  goods  would  have  been  taken 
for  the  public  for  less  than  they  were  taken  for  Mr.  Parker ;  that  they 
were  taken  for  the  public  for  the  price  which  Mr.  Parker  contends  he 
ought  to  have  paid;  and  that  he  paid  the  balance  under  protest. 
Now  that  beinfi;  so,  it  was  conceded  in  the  course  of  the  argument 
that  that  woula  bring  the  whole  of  these  four  cases  under  the  distinct 
decision  and  the  very  language  of  Parker  v.  The  Great  Western  Rail^ 
way  Company^  which  is  binding  on  this  court,  being  prior  to  the  act 
of  parliament ;  and,  therefore,  the  plaintiff  on  this  part  of  the  case  is 
entitled  to  the  judgment  of  the  court  ' 

The  second  branch,  which  disposes  also  of  the  remainder  of  the 
heads  with  one  single  exception,  — the  first  four  heads  of  the  different 
branches  arising  ai'ter  the  7  &  8  Vict,  c  3,  s.  50,  are  all  the  same  as 
those  prior  to  the  act  of  parliament,  with  the  single  exception  that 
that  act  of  parliament  in  that  section  says  this :  the  company  shall 
have  authority  to  charge  such  sum  as  they  shall  think  expedient,  pro- 
vided  they  charge  all  persons  equally  in  respect  of  all  goods  carried 
under  the  like  circumstances.  The  arbitrator  finds  that  the  only  dif- 
ference of  circumstances  is  the  circumstance  that  Mr.  Parker  is  a  car- 
rier, which  the  public  are  not,  and  that  if  the  same  goods  under  the 
same  circumstances  had  been  tendered  by  Mr.  Parker,  not  being  a 
carrier,  the  company  would  have  carried  them  for  a  less  sum,  which 
is  the  sum  Parker  contends  he  ought  to  have  paid,  and  he  says  that 
he  ought  not  to  have  been  charged  the  extra  sum.  The  question, 
therefore,  is  whether  the  fact  of  Mr.  Parker  being  a  carrier  is  a  differ- 
ent circumstance,  or  whether  the  goods  are  unaer  different  circum- 
stances when  they  are  carried  for  anybodv  else  ?  Now,  looking  to 
the  words  of  the  50th  section,  they  are  goods  carried  of  the  like  quan- 
tity over  the  same  portion  of  the  railway,  by  the  same  power,  and  at 
the  same  time,  and  subject  to  the  same  liability ;  but  because  Mr. 
Parker  is  a  carrier  in  London,  the  defendants  say,  ^  These  are  different 
circumstances,  and,  therefore,  we  are  entitled  to  cha^  more."  In 
the  case  of  Pickford  v.  The  Cfrand  Junction  Canal  Company^  it  was 
decided  that  the  fact  of  a  person  being  a  carrier  makes  no  (tifference 
in  the  circumstances.  The  words  of  the  act  of  parliament  in  that 
case  were,  ^  under  the  same  circumstances,"  here  they  are  ''  under  the 
like  circumstances,"  and  I  think  the  decision  of  Pickford  v.  3%«  Grand 
Junction  Canal  Company  is  binding  in  this  case. 
,  But  under  the  first  two  claims  there  is  another  point  which  arises. 
Under  the  sixth  class  the  company  have  classed  their  goods  by  ton- 
.nage.  Goods  of  a  certain  class,  coming  under  the  first,  second,  third, 
fourth,  and  fifth  classes,  may  be  goods  composed  of  different  kinds, 
but  coming  under  any  of  those  classes,  and  which,  though  they  might 
have  been  charged  as  parcels,  are  charged  by  the  first  scale-bill  as 
miscellaneous  goods  under  the  sixth  class,  which  is  a  higher  tonnas^e ; 
and  the  company  have  by  their  construction  of  that  cJass  excluded 
the  carriers,  thereby  making  a  difference  between  them  and  the  pub- 
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lie,  and,  therefore,  clearly  under  that  head  Mr.  Parker  would  be  enti- 
tled to  recover.  To  do  this,  the  company  say,  "  ^  kind  and  class'  in 
their  scale-bill  mean  the  same  thing,  and,  therefore,  in  charging  the 
public,  we  will  put  into  the  sixth  dass  goods  which  are  not  goods  of 
the  same  kind,  though  of  the  same  class."  In  the  course  of  the  argor 
ment,  it  was  pointed  out  by  my  Brother  Maule  what  was  the  reason 
for  the  distinction  —  that  they  had  the  weighing  and  the  trouble. 
^  If  they  are  all  goods  of  one  kind,  we  put  them  into  one  scale —  if  of 
different  classes,  then  we  will  not  weigh  them  separatdy,  but  weigh 
them  altogether,  and  put  them  under  the  sixth  class."  Therefore,  the 
word  <<  class  "  is  larger  than  the  word  ^  kind,"  and  the  company  hav- 
ing  restricted  it  to  the  more  limited  meaning  of  the  word  ^^  kind," 
were  wrong  in  charging  at  the  rate  of  Ss.  6^,  which  is  more  than 
what  they  charged  the  public  They  should  have  charged  3s.  2dL, 
which  the  plaintiff  contends  ought  to  be  charged,  and  we  think  he 
was  right  in  that  contention.  I  think  those  observations  dispose  of 
all  the  different  branches  or  heads  of  the  four  first  claims. 

There  is  a  fifth  claim  in  which  Mr.  Parker  says  he  is  entitled  to  be 
allowed  10  per  cent,  or  something  less  than  10  per  cent,  for  the  load- 
ing and  unloading  afforded  by  him  during  the  ^meat  mornings." 
He  puts  that  on  two  grounds.  First,  he  savs,  ^  I  have  done  work 
for  you  which  the  public  did  not  do,  and  you  did  for  the  public,  there- 
fore I  must  charge  you  for  it"  The  court  are  of  opinion  that  he  is 
not  entitled  to  this  claim,  as  was  expressed  in  the  former  case.  But 
further  he  says,  <'  I  am  entitled  to  a  reduction  on  the  ground  of  ine- 
quality, because  you  entered  into  a  contract  with  Mr.  Kent  to  make 
him  an  allowance  of  10  per  cent  prior  to  the  decision  of  Parker  v. 
T7ie  Great  Western  Railway  Company,  and  because  you  would  not 
carry  that  into  effect  you  paid  him  damages  in  the  action  amounting 
to  500/.  In  truth,  you  have  been  making  him,  through  the  interven- 
tion of  a  jury,  an  allowance,  and,  therefore,  upon  the  principle  of  Par^ 
ker  V.  The  Great  Western  Railway  Company  you  ought  make  me  an 
allowance."  The  answer  to  that  is,  that  the  company  have  paid  Mr. 
Kent  damages  for  not  doing  what  they  agreed.  They  have  not  made 
Mr.  Kent  an  allowance,  but  they  have  paid  him  damages  for  a  breach 
of  contract  How  then  can  Mr.  Parker  say,  when  they  have  not  made 
the  allowance  to  Mr.  Kent,  but  have  broken  their  contract  because 
they  would  not  be  unequal,  that  therefore  they  are  bound  to  make 
him  the  same  allowance  ?  It  is  in  truth  an  action  for  not  doing  the 
very  thing  which  Mr.  Parker  says  they  did  do. 

Then  the  only  remaining  question  is  this :  is  the  arbitrator  author- 
ized if  he  thinks  fit  (which  does  not  enter  into  the  question  whether 
he  ought  or  ought  not  to  do  so)  to  give  interest?  That  depends 
upon  the  construction  of  the  recent  statute.  Mr.  Parker  contends 
that  he  has  been  paying  from  the  commencement  a  sum  certain  in 
excess  upon  everv  charge.  There  is  a  demand  in  writing  of  the  debt, 
and  a  demand  of  interest  under  the  act  of  parliament,  and,  th^efore, 
there  is  a  sum  certain  with  respect  to  which  the  demand  has  been 
made  for  principal  and  interest,  and  the  arbitrator  may,  if  he  thinks 
fit,  give  interest    But  it  is  said  he  cannot  do  tiiat  here,  because  the 
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act  of  parliament  entitles  the  company  to  have  notice  of  action,  and 
the  notice  of  action  does  not  demand  interest,  and,  therefore,  he  can- 
not give  it  There  are  two  answers  to  this,  —  one  answer  is,  that 
there  is  no  plea  of  want  of  notice  of  action,  there  being  only  a  plea 
of  "  never  indebted  by  statute,"  which  is  repealed  by  Sir  Frederick 
PbUock's  act  They  have  no  right  to  plead  a  general  plea.  They 
must  plead  specially  ^  no  notice  of  action."  The  further  answer 
would  be  that  this  is  a  submission  not  only  of  the  action  but  of  the 
matters  in  difference,  whether  there  was  a  demand  of  interest  in  the 
notice  of  action  or  not  If  the  arbitrator  could  give  it,  he  might  give 
it  in  that  way  notwithstanding.  On  these  grounds  we  are  of  opinion 
that  this  case  may  be  shortly  disposed  of,  for  it  being  admitted  in  the 
course  of  the  argument  that  the  matter  turns  on  the  distinction  I  have 
pointed  out,  we  are  precluded  from  any  further  argument  by  the  find- 
ing  of  the  arbitrator  upon  the  different  heads. 

Judgment  accordingly. 


Harrison  &  others  v.  The  Great  Northern  Railway 

Company.^ 

OovenanL — Contract  of  Campang — Discretion  of  Engineer — Pleads 

ifig — Readiness  and  WiUingness. 

Hie  defendants,  a  railway  company,  by  a  deed  containing  several  stipulations,  covenanted  to 
pay  the  plaintiifs,  contractors,  "  for  and  in  respect  of  the  said  sleepers  hereinbefore  con- 
tracted to  be  supplied,  at  the  rate  of  48.  3d.  per  sleeper."  The  preceding  part  of  the  deed, 
after  reciting  that  the  defendants  were  desirous  or  being  supplied  with  850,000  sleepers, 
and  that  die  plaintiffs  were  willing  to  supply  the  said  350,000  sleepers  mentioned  in  the 
specification  annexed,  contained  a  covenant  bv  the  plaintiffs  withm  the  time  and  at  the 
place  mentioned  in  the  specification,  as  and  where,  and  in  such  quantities,  and  in  such 
manner  as  one  of  the  en^neers  of  the  company  should  from  time  to  time  or  at  any  time 
within  the  period  lixoited  Dvthe  specification  Te(|nire  or  direct,  to  supply  the  said  company 
with  350,000  sleepers  of  the  description  mentioned  in  the  specification.  ^  The  deed  also 
contained  certain  provisions  giving  the  engineers  of  the  company  a  discretion  to  alter  the 
shape  of  the  sleepers  at  any  tune  Imore  tiie  complete  execution  of  the  contract  by  delivery 
of  tne  whole  350,000,  and  to  |^e  notice  when  and  in  what  number  the  sleepers  were  to  be 
delivered,  and  to  reject  defective  sleepers.  The  specification  referred  to  in  the  deed,  men- 
tioned that  the  number  required  was  350,000  one  half  to  be  supplied  in  1847,  the  other 
before  midsummer  1848,  and  that  the  port  of  delivery  was  Gkxue.  The  company  were 
empowered  to  retain  in  their  hands  the  sum  of  2,000/.  out  of  the  payments  which  were  to 
be  certified  as  due  by  the  engineers,  as  a  guaranty  for  the  completion  of  the  contract, 
until  the  whole  350,000  should  have  been  supplied :  — 

Ifddj  that  this  was  a  positive  contract  to  take  and  pay  for  350,000  sleepers,  notwithstanding 
the  discretion  vestea  in  the  engineers  to  decide  when  and  in  what  quantities  the  sleepers 
were  to  be  delivered. 

Bddj  also,  that  before  tiiey  were  bound  to  deliver  any  of  the  sleepers,  the  plaintiffs  were  en- 
titled to  notice  when  and  in  what  quantities  they  were  to  be  dehvered ;  and  that  a  dedans 
tion,  which  stated  that  the  plaintiff  were  always  ready  and  willing  to  deliver  the  sleepers^ 

I  21  Law  J.  B^  (V.  &)  a  P  89. 
▼OL.   Till.  40 
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according  to  the  specification,  when  and  in  such  quantities  as  anj  of  the  en^neen  of  the 
company  should  requirc,  but  that  the  company's  engineers  gave  no  requisition  within  the 
times  during  which  the  sleepers  were  to  be  delirered,  was  good  upon  general  demurrer. 

Covenant.  The  declaration  set  out  an  .indenture  between  the 
plaintiffs  and  the  defendants,  which,  after  reciting  that  the  defendants 
were  desirous  of  being  supplied  with  350,000  sleepers  of  Dantzic  or 
Memel  timber,  and  that  the  particular  size  and  description  of  the  said 
sleepers  were  set  forth  in  the  specifiation  annexed,  and  in  certain 
drawings  therein  referred  to,  and  that  in  the  same  specification  were 
also  set  forth  the  several  times  within  which,  and  the  port  at  whi<^, 
the  same  sleepers  would  be  required  to  be  delivered,  and  that  the 
plaintiffs  were  willing  to  supply*  the  said  company  with  the  said 
350,000  sleepers  upon  the  terms  mentioned  in  the  said  specification, 
and  in  the  tender  of  the  plaintiffs,  a  copy  of  which  was  thereand^ 
written,  and  to  enter  into  the  several  covenants  and  agreements  there- 
inafter contained,  proceeded  as  follows : — ^  This  indenture  witnesseth, 
that  in  consideration  of  the  covenants  and  agreements  hereinafter  con- 
tained on  the  part  of  the  said  company  to  be  observed  and  performed, 
they  (the  jplaintifTs)  do  hereby  covenant  and  contract  with  the  Great 
Northern  Kailway  Company  in  manner  following,  that  is  to  say,  that 
they,  the  said  contractors,  shall  and  will  within  the  times  and  at  the 
place  mentioned  in  the  said  specification,  as  and  when  and  in  such 
quantities  and  in  such  manner  as  Joseph  Cubitt,  Esq^  or  John  MUletf 
Esq.,  or  other  the  principal  engineer,  or  one  of  the  principal  engineers 
for  the  time  being  of  the  said  company  shall,  by  order  or  requisition 
in  writing,  under  his  hand,  firom  time  to  time,  or  at  any  time  within 
the  period  limited  in  and  by  such  specification,  direct  or  require,  fui^ 
nish  and  supply  the  said  company  with  350,000  sleepers  of  Dantzic  or 
Memel  timber ;  that  such  sleepers  shall  be  of  such  description,  quality, 
manufacture,  and  size,  and  of  such  form  and  construction  as  are  men- 
tioned in  the  said  specification,  and  to  be  equal  in  all  respects  to  the 
specimens  deposited  with  the  said  Joseph  Cubitt"  ^  That  in  case 
any  of  the  principal  engineers  of  the  company  shall,  at  any  time 
before  the  complete  execution  of  this  contract,  by  the  delivery  of  the 
whole  number  of  350,000  sleepers,  be  desirous  of  altering  the  size, 
form,  or  construction  of,  or  of  changing  or  varying  the  times  of  deli- 
very of  any  of  the  said  sleepers  which  shall  not  then  have  been  deli- 
vered, he  shall  be  at  liberty  so  to  do,  and  in  such  case  a  proportionate 
alteration  in  price  shall  be  made,  either  by  increasing  or  diminishing 
the  price  hereinafter  agreed  to  be  paid  for  such  sleepers  supplied  by 
the  contractors,  and  the  engineer  by  whom  such  alteration  shall  be 
required  shall  settle  whether  any,  and  if  any  what,  alteration  in  price 
shall  be  made.  Provided  always,  that  care  shall  be  taken  that  the 
contractors  shall  derive  the  same  proportionate  amount  of  profit  as 
they  would  have  had  if  no  such  alteration  had  been  required."  Then 
followed  a  power  to  the  engineers  to  reject  and  require  to  be  removed 
any  unsound  or  defective  sleepers,  supplied  by  the  contractors,  and  to 
oroer  them  to  be  replaced  by  proper  sleepers,  or  to  replace  them  at  the 
cost  of  the  contractors,  <'  with  such  a  number  as  will  make  up  the  full 
number  hereinbefore  agreed  to  be  supplied,"  and  for  the  company  to 


COUBT  OP  COMMON  PLEAS,  1851-52.         471 

Hwfiflon  tf.  The  QntA  Northern  Bailway  Company. 

deduct  the  amount  of  purchase-money  of  new  sleepers,  and  costs  and 
damages  incurred  by  refusal  of  contractors  to  remove  and  replace  the 
defective  ones  ^'  out  of  any  moneys  which  shall  be  then  due  or  may 
hereafter  become  due  to  the  contractors  by  virtue  of  these  presents.'* 
It  was  also  stipulated,  that  if  the  contractors  should  not  regularly 
deliver  the  sleepers  in  such  quantities  and  at  such  times  and  places 
as  were  therein  agreed  upon,  to  the  satisfaction  of  the  engineers  of 
the  company,  or  be  prevented,  except  by  the  company,  from  making 
such  delivery  for  fifteen  days  after  notice  in  writing,  requiring  them 
to  put  an  end  to  such  default,  the  said  company  might  determine  the 
contract  by  notice  in  writing,  and  reimburse  themselves  for  damage 
caused  by  such  default  The  deed  then  contained  a  covenant  as 
follows :  —  "  That  they,  the  said  company,  will  pay  the  said  contract- 
ors for  the  said  sleepers  hereinbefore  contracted  to  be  supplied,  the 
the  price  of  4^.  Sd.  per  sleeper,  at  the  times  and  in  manner  hereinafter 
mentioned,  namely,  that  when  one  of  the  engineers  of  the  company 
shall  have  certified  that  a  cargo  of  sleepers  to  the  amount  mentioned 
in  his  certificate  has  been  delivered,  and  that  the  sum  stated  in  the 
certificate  is  due,  the  company  shall  forthwith  pay  the  said  sum,  with 
any  deductions  authorized  to  be  made  as  before  mentioned.  And 
tiiat  the  contractors  shall  be  entitled  to  receive  from  the  company 
within  one  month  from  the  delivery  of.  each  cargo  the  amount  of  the 
moneys  payable  in  respect  thereof.  Provided  always,  that  no  sum 
of  money  shall.be  claimed  or  received  by  the  contractors  on  account 
of  the  sleepers  so  supplied  until  sleepers  above  the  value  of  20002. 
shall  have  been  delivered  to,  and  certified  to  have  been  received  by, 
the  company,  and  that  as  sooni  as  sleepers  to  the  amount  of  2000£ 
shall  have  been  so  delivered  and  certified,  such  sum  of  2000/.  shall 
not  be  paid  to  the  contractors,  but  retained  by  the  company,  and  the 
excess  only  of  the  value  of  sleepers  supplied  above  2000/.  be  from 
time  to  time  paid  to  the  contractors,  to  the  end  that  the  company  may 
always  have  in  hand  2000/L  for  the  purpose  of  securing  the  due  per- 
formance of  this  contract"  This  sum  of  2000&  was  to  be  paid  within 
two  months  after  the  whole  of  the  350,000  sleepers  <<  hereinbefore 
agreed  to  be  supplied "  should  have  been  supplied  and  a  certificate 
given. 

The  declaration  then  set  out  the  specification  referred  to  iii  the 
contract,  in  which  the  size  and  form  and  mode  of  cutting  the  sleepers 
were  described.  It  contained  the  following  passages :  -^  ^  The  num- 
ber of  sleepers  required  under  this  specification  is  350,000 ;  one  half 
will  have  to  be  delivered  in  1847,  and  the  remainder  by  midsummer, 
1848.  The  port  at  which  the  deliveries  will  have  to  be  made  is 
Goole."  "  The  deliveries  are  to  be  made  either  by  stacking  the 
sleepers  upon  a  wharf,  or  properly  loading  them  into  a  boat  or  barge, 
or  other  vessel,  as  may  be  directed  by  the  resident  engineer."  ^^  Pay- 
ments will  be  made  monthly  within  one  month  of  the  date  of  the 
engineer's  certificate  of  the  delivery  of  each  cargo,  after  sleepers  to 
the  amount  of  2000/.  shall  have  been  delivered  and  certified,  which 
sum  of  2000/L  shall  remain  in  the  hands  of  the  company  as  a  guaranty 
for  the  due  performance^" 
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The  dedaration  then  stated  that  the  year  1847  and  the  midsumnier 
of  1848  had  elapsed.  That  as  to  the  175,000  sleepers,  the  half  to  be 
supplied  in  1847,  the  plaintiffs  had  fulfilled  all  things  in  the  said  in- 
denture contained  on  their  parts  to  be  fulfilled  in  respect  thereof, 
except  so  far  as  they  were  prevented  by  the  defendants ;  and  that 
they  were  always  ready  and  willing  within  the  time  and  at  the  place 
mentioiied  in  the  specification  for  the  delivery  of  the  said  175,000 
deepers,  to  wit,  during  1847,  at  the  said  port  of  Goole,  as  and  \^hen 
and  in  such  quantities  as  any  of  the  engineers  of  the  said  company 
should  direct  or  require,  to  supply  the  defendants  with  the  said  half 
of  the  said  sleepers  of  Dantzic  or  M emel  timber  of  such  description, 
quality,  manufacture,  and  size,  and  of  such  form  and  construction,  as 
were  mentioned  in  the  said  specification ;  yet  that  the  said  engineers 
did  not,  nor  did  any  of  them,  during  1847,  or  at  any  time,  make  or 
give  to  the  plaintiffs  or  any  of  them  any  order  ix  requisition  touching 
the  said  hau  of  the  said  sleepers  or  any  part  thereof,  or  the  delivery 
thereof,  or  the  manner,  time,  or  quantity,  in  which  the  said  half  or  any 
part  thereof  was  to  be  deliver^,  whereby  the  plaintiffs  were  wholly 
deprived  of  the  profits  they  would  otherwise  have  made  by  the  deli- 
very of,  and  payment  for,  the  said  half,  &c.,  to  wit,  20,000/,"  Then 
folk>wed  a  similar  statement  with  regard  to  the  175,000  sleepers  to  be 
delivered  by  midsummer,  1848.    Damages,  50,000/. 

Several  pleas  were  plraded.  To  the  fourth  and  seventh  pleas  was 
a  general  demuner,  which  now  came  on  to  be  argued. 

BoviUy  for  the  defendants,  stated  that  he  should  contend  that  ibe 
declaration  was  bad ;  and  not  argue  in  support  of  the  {^eas. 

January  15.  Willesy  for  the  plaintiff,  {Bramwell  with  him.)  The 
declaration  is  good.  The  contract  which  is  set  out  is  not  a  mere 
one-sided  contract,  empowering  the  defendants  to  compel  the  plain- 
tiffs to  supply  them  with  any  portion  of  the  sleepers  they  choose  to 
have,  and  to  refuse  to  require  more ;  but  it  contains  a  corresponding 
obligation  on  the  part  of  the  defendants  to  take  the  whole  of  the 
sleepers,  and  to  inform  the  plaintiffs  where,  and  how,  and  in  what 
shape,  and  in  what  quantities  they  require  them.  Were  it  otherwise, 
the  stipulation  with  regard  to  the  2000/.  would  enable  the  defend- 
ants to  take  a  number  of  sleepers  less  in  value  than  2000/.,  and  never 
to  pay  at  all ;  which  could  not  have  been  intended.  The  covenant 
is  express  to  pay  for  350,000  sleepers,  which  is  stated  to  be  the  num- 
ber required  to  be  supplied.  The  plaintiffs  could  not  perform  their 
contract  unless  they  were  from  time  to  time  told  how  and  in  what 
shape  they  were  to  deliver  the  sleepers.  They  could  not  be  bound  to 
cut  up  the  timber  into  sleepers  until  they  knew  in  what  shape  the 
engineers  would  require  them.  The  company,  therefore,  were  bound 
to  order  their  engineers  to  give  the  proper  requisition  fi-om  time  to 
time. 

(Jbrvis,  C.  J.     They  would  perhaps  say  that  you  were  bound  to 
Lver  the  sleepers  without  any  orders.] 
The  declaration  avers  that  the  plaintiffs  were  ready  and  willing  to 


COURT  OF  COMMON  PLEAS,  1851-63.  478 

Harrison  v.  The  Ghnut  Northern  Boiiway  Company. 

deliver  the  sleepisrs  according  to  the  contract  They  cotdd  not  be 
bound  actually  to  deliver  them  until  they  were  told  what  kind  of 
sleepers  were  required,  and  in  what  quantities.  Looking  at  the  whole 
of  the  deed,  there  is  a  covenant,  implied  if  not  expressed,  to  take 
350,000  and  pay  for  them. 

Bavillj  {Byles^  Serjt^  and  Raymond  with  him,)  contrii.  The  decla* 
ration  is  bad.  The  contract  is  not  an  uncommon  one,  to  pay  a  price 
for  all  the  sleepers  the  company  require  up  to  a  certain  number,  but 
there  is  nothing  to  bind  them  to  require  that  number.  It  is  merely 
an  engagement  that  under  certain  conditions,  that  is,  provided  sleep- 
ers  are  required  by  them,  delivered  by  the  plaintiffs  and  certified  by 
the  engineer,  they  shall  be  paid  for  at  a  certain  price.  But  supposinff 
that  there  is  any  positive  bindins;  agreement  on  the  part  of  the  defend* 
ants  to  take  a  certain  number  of  slec^pers,  it  is  only  an  engagement  to 
take  them  if  supplied  by  the  plaintiffs  at  the  time  and  place  mention* 
ed;  that  is,  in  lo47,  and  by  midsummer,  1848,  at  Goole.  The  words 
relied  on  by  the  other  side  as  creating  an  implied  covenant  to  cause 
the  engineers  to  require  the  sleepers,  are  merely  words  put  in  for  the 
benefit  of  the  company,  in  order  to  enable  them  to  have  the  sleepers 
within  the  times  limited,  inasmuch  as  without  such  a  provision  the 
plaintiffs  would  not  have  been  bound  to  deliver  the  respective  halves 
of  the  350,000  sleepers  until  the  last  hour  of  the  times  mentioned. 
Startup  V.  MacdatuUdj  6  Man.  &  6.  593 ;  s.  c.  12  Law  J.  Bep.  (n.  s.) 
Exch.  477.  Words  of  qualification  are  not  to  be  construed  as  a  cove- 
nant. Wolveridge  v.  Steward^  1  Cr.  &  M.  644;  s.  c.  3  Law  J.  Rep. 
Exch.  360.  The  deed  set  out  in  the  declaration  gives  the  engineer  a 
discretion  to  certify  or  not-,  and  to  require  sleepers  or  not,  as  he  may 
think  proper.  That  discretion  overrides  the  whole  contract,  and  is 
inconsistent  with  the  supposed  covenant  on  the  part  of  the  defendants 
to  take  a  certain  number.  Morgan  v.  Binnie^  9  Bing.  672 ;  Worsley 
v.  Wood,  6  Term  Rep.  710. 

[Williams,  J.  There  is  a  difference  between  the  case  in  which 
the  person  who  is  to  certify  is  made  an  arbitrator,  and  the  case  where 
he  is  a  servant,  to  do  some  act  which  the  company  might  order  him 
to  do.] 

In  this  case  several  engineers  of  the  company  are  contemplated, 
and  the  discretion  may  be  exercised  by  any  one  of  them.  This  is 
inconsistent  with  an  express  covenant  that  the  sleepers  shall  be  re- 
quired. Com.  Dig.  tit  ^  Pleader,"  C.  47.  He  also  cited  Aspdin  v. 
Austin,  5  Q.  B.  Rep.  671 ;  s.  c.  13  Law  J.  Rep.  (n.  s.*)  Q.  B.  155,  and 
Ihmn  V.  SayleSj  Ibid.  683 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  159. 

Willes,  in  reply,  cited  Hartley  v.  CkmmingSy  5  Com.  B.  Rep.  247 ; 
s.  c.  17  Law  J.  Kep.  (n.  s.)  C.  P.  84,  and  Pilkbigton  v.  ScoU,  15  Mee. 
&  W.  657 ;  8.  c.  15  Law  J.  Rep.  (n.  b.)  Exch.  329 ;  and  William s, 
J.,  referred  to  Wood  v.  3%6  Copper  Miner^  Company,  7  Com.  B.  Rep. 
906 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  29a  Ou/r.  adv.  vuU. 

JebviS)  C.  J.y  now  delivered  the  judgment  of  the  oourt    It  was  ad* 
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ndtted  upon  the  argament  of  this  case,  that  the  pleas  could  not  be 
.supported;  but  the  learned  counsel  eontended  that  the  declaration 
was  bad,  and  that  the  defendants  were  not  liable ;  because  the  con« 
tract  set  forth  in  the  declaration  cast  upon  tiie  defendants  no  obliga- 
tion to  take  all  the  sleepers  which  the  plaintiflb  were  bound  to  fur- 
nish ;  and  because,  if  the  defendants  were  bound  to  take  all  such 
keepers,  the  plaintiffs  wefe  bound  to  deliver  them^  at  the  times  and 
places  mentioned  in  the  specification,  without  waiting  for  orders  firom 
the  defendants'  engineers.  We  have  carefully  considered  the  declar- 
ation, and  are  of  opinion  that  it  is  good,  and  that  upon  both  points 
the  plaintii&  are  entitled  to  our  judgment. 

To  ascertain  the  true  meaning  of  the  parties,  we  must  look  at  the 
contract  and  specification,  which  by  reference  form  one  instrument 
The  defendant  covenant  to  pay  the  plaintiffs,  ^  for  and  in  respect  of 
the  said  sleepers  hereinbefcxe  contracted  to  be  supplied,  at  the  pric^  of 
4^.  3c2.  per  sleeper."  What  are  the  said  sleepers  thereinbefcwe  con- 
tracted to  be  supplied  ?  The  plaintiffi  say,  <^  they  are  a  fixed  num* 
ber  of  350,000 ; "  the  defendants  say,  ^'  they  are  so  many  as  we  may 
require  of  that  number,  at  the  discretion  of  our  engineer  and  no 
more."  An  examination  of  the  instrument  will  show  that  this  view 
of  the  defendants  cannot  be  supported.  Before  the  contmot  was 
made,  the  defendants  had  ascertained  the  number  of  sleepers  they 
should  want,  and  accordingly  in  their  specification  said,  ''  The  num- 
ber of  sleepers  required  under  the  specification  is  350,000."  Upon 
this  basis  the  contract  was  made.  It  recites  that  the  defendants  are 
desirous  of  being  supplied  with  350,000  sleepers,  and  that  the  plain- 
tiffs are  willing  to  supply  the  said  350,000  sleepers  mentioned  in  the 
specification,  and  contains  a  covenant  on  the  part  of  the  plaintiflb  to 
supply  the  defendants  with  350,000  sleepers.  With  the  same  view,  a 
discretion  is  given  to  the  engineers  of  the  company  to  alter  the  shape 
of  the  sleepers  ^<  at  any  time  before  the  complete  execution  of  tiie 
contract,  by  the  delivery  of  the  whole  number  of  350,0()0  sleepers;" 
and  provision  is  made  with  reference  to  the  payment  for  the  sleepers 
which  entitles  the  defendants  to  retain  in  their  hands  the  sum  of 
2,000^  until  two  months  after  the  whole  of  the  said  350,000  sleepers 
agreed  to  be  supplied  by  the  contractors  shall  have  been  supplied  If 
tiie  defendants  were  not  bound  to  take  the  whole  number,  the  event 
here  contemplated  might  never  arise ;  and  the  plaintiffs  might,  in  that 
case,  have  suj^lied  sleepers  to  the  value  of  2,000^  without  the  means 
of  compelling  payment  for  the  same.  Indeed,  the  parts  of  the  con* 
tract  refened  to*  by  the  defendants'  counsel,  when  taken  in  contarast 
with  the  rest  of  the  instrument,  show  that  the  whole  number  of  sleep- 
ers was  to  be  taken.  Much  is  left  to  the  discretion  of  the  defend- 
ants' engineers.  They  may  say  when  and  in  what  number  the  sleep- 
ers are  to  be  delivered,  within  certain  limits;  they  may  alter  the 
shape  of  the  sleepers ;  they  must  examine  and  may  reject  those  whidi 
are  defective ;  they  are  to  certify  the  number  and  value  of  those  de- 
livered, and  they  have  in  other  respects  various  powers  expressly  con* 
fened  upon  them.  But  although  the  discretion  of  the  engineers  is 
thus  minutely  and  expressly  demied,  they  have  no  power  to  say  how 


COUBT  OF  COMMON  PLEAS,  1851 -S2.  47S 

Jmtioa  V.  Gosling v 

many  sleepers  shall  be  delivered.  The  contract  is  not  to  supply  so 
many  sleepers  as  may  be  required  by  the  engineers,  not  exceeding 
350,000;  but  to  supply  the  fixed  number  of  350,000,  the  number 
which  the  defendants  say  is  required  by  the  specification. 

The  second  point  is  dear  upon  the  face  of  the  instrument  The 
defendants  are  bound  to  take,  and  the  plaintiffs  are  bound  to  supply, 
850,000  sleepers ;  but  they  are  to  be  delivered  within  certain  limits, 
as  and  when  and  in  such  quantities  and  in  such  manner  as  the  engi- 
neer shall  direct.  The  engineer  has  authority  to  alter  the  shape  of 
the  sleepers  before  the  contract  is  completed,  and  the  contractors  are 
not  bound,  without  notice,  to  have  the  sleepers  cut  in  the  shape  spe- 
cified, with  the  risk  of  having  them  thrown  upon  their  hands,  should 
the  engineeiB  think  fit  to  alter  the  shape  of  the  sleepers.  The  con* 
tractors  could  not  have  delivered  half  of  the  sleepers  on  the  day  of 
the  execution  of  the  deed,  and  the  other  half  on  the  1st  of  Januaryi 
1848.  Such  a  delivery  would  have  satisfied  the  precise  words  of  the 
specification,  but  not  the  spirit  of  iiie  contract,  for  in  such  case  the 
engineers  would  not  have  had  an  opportunity  of  saying  when  and  in 
what  quantities  and  in  what  manner  the  sleepers  should  be  delivered ; 
they  would  not  have  had  an  opportunity  of  altering  the  shape  of  the 
sleepers  if  they  had  thought  proper,  and  the  plaintiffs  would  have 
forestalled  the  times  of  payment,  which  are  to  depend  upon  the  deli- 
veries as  required  by  the  engineers. 

For  these  reasons  we  are  of  opinion  that  the  defendants  were 
bound  to  take  the  whole  number  of  350,000  sleepers,  and  that  the 
plaintiffs  were  entitled  to  notice  of  the  times  when  tiie  sleepers 
would  be  required,  and  that  consequently  the  plaintiffs  are  entitled  to 
judgment  Judgment  for  the  plaintiffs} 


COUNTY  COUBT  APPEAL. 

Justice,  Appellant,  v.  Gosling  &  others.  Respondents.* 

Febrnaiy  4, 1853.] 

Trespass  "-^Fabe  hnprisonmeni  ^^ Arrest  by  Police  OonUable — CSuxrge 
of  Furious  Driving —  Ckmnictian —  County  Court  AppeaL 

The  plaintiff  sued  the  defendants,  -wbo  were  police  cooBtables,  in  a  conntj  ooort,  for  a  tort, 
charging  them  with  having  arrested  and  imprisoned  him  on  a  false  and  unfounded  charge 


1  At  iibe  trial  of  the  issaes  in  fact,  lihe  defendants  had  a  yerdict  on  a  plea  traTersing 
the  **  readineM  and  wiUiiignefls''  of  the  plaintiffil,  alleged  in  the  declaration.  A  role 
nut  waeobttunodfiir  jndment  for  the  plaintiff,  non  obstante  veredicto  on  that  issue. 
Eaymond  (Fet)mary  5)  showed  cause,  and  the  court  held  that  the  allegation  was  im« 
material,  and  made  the  rule  absolute. 

s  21  Law  J.  Rep.  (x.  8.)  C.  P.  94.    Coram^  BLlxtlb,  J.,  Williavs,  J.,  and  Tai^ 

FOXJBD,  J. 


J 


476  COURT  OF  COMMON  PLEAS,  1851-52. 

Justice  V.  Gosling. 

of  furlouB  diiTinff.  On  the  trial,  the  pUkintilBr  stated  tiiat  the  defendants  had  taken  Inm 
into  custody  and  detained  him  in  a  police  station  on  the  charge  of  furious  driving ;  that 
the  charge  was  false  and  unfounded,  hut  that  he  had  heen  convicted  of  it  bj  two  justioes 
and  paid  the  penalty.  The  defendants  thereupon  objected  that  the  plainUtt  was  put  out 
of  court  by  £is  own  statementi  and  then  proved  the  conviction.  The  statute  2  &  3 
Vict  c.  47,  8.  54,  authorizes  police  constables  to  take  into  custodypersons  committing  the 
offence  of  furiously  driving  in  a  public  highway  in  their  view.  The  case  did  not  show 
that  the  plaintiff  committed  the  offence  of  furious  driving  in  the  view  of  the  defendants. 
The  county  court  judge  directed  the  jury  that  the  conviction  was  a  conclusive  answer  to 
the  plaintiff's  claim :  — 

The  Court  of  Appeal  held,  that  the  direction  of  the  judge  below  was  wrong,  and  reversed  ti» 
judgment. 

This  was  an  appeal  by  the  plaintiff  from  the  direction  of  the  de- 
puty judge  of  the  County  Court  of  Hertfordshire,  at  Barnet. 

The  parties  not  agreeing,  the  case  was  stated  by  the  deputy  judge 
to  the  roUowing  effect :  The  plaintiff  brought  his  plaint  in  the  above- 
mentioned  county  court  against  the  defendants,  Gosling,  Sumner, 
and  Sunman,  for  a  tort  in  taking  him  into  custody  and  detaining 
him  at  the  police  station  at  Barnet  on  (as  he  alleged  in  his  particu- 
lars) a  false  and  unfounded  charge  of  furiously  driving  a  horse  and 
gig  to  the  danger  of  passengers  in  the  public  highway.  The  plaintiff 
claimed  25L  damages.  The  cause  was  tried  in  the  county  court  be- 
fore a  jury  on  the  29th  of  August,  1851.  On  the  hearing,  the  plain- 
tiff stated  that  the  two  defendants  first  named  arrested  him  between 
ten  and  eleven  o'clock  at  night  on  the  charge  above  mentioned;  that 
the  charge  was  false  and  unfounded ;  that  before  they  took  him  into 
custody  he  informed  them  of  his  name  and  residence,  gave  them  his 
card  and  offered  to  verify  his  statement  by  a  person  in  the  neighbor- 
hood ;  that  the  two  de&ndants  notwithstanding  took  him  into  cus- 
tody and  delivered  him  to  the  third  defendant,  who,  at  their  request, 
detained  him  in  the  police  station  at  Barnet  until  he  gave  bail  to  an- 
swer the  charge ;  that  the  charge  was  afterwards  heard  before  the 
magistrates,  who  convicted  him  of  the  offence  charged  against  him 
and  fined  him  20^.  Thereupon  the  attorney  for  the  defendants  in- 
sisted that  by  this  statement  the  plaintiff  had  put  himself  out  of 
court  The  judge  then  asked  if  the  defendants  could  prove  the  con- 
viction, on  which  an  examined  copy  of  the  following  conviction  was 
proved  and  put  in  by  the  defendants :  <'  Metropolitan  Police  District 
and  County  of  Middlesex,  to  wit.  Be  it  remembered,  that  on  the 
28th  day  of  April,  a.  d.  1851,  Walter  Justice,  of  Bernard  Street,  with- 
in the  said  metropolitan  police  district  and  county  of  Middlesex,  soli- 
citor, is  brought  before  us,  James  Dickens,  Esq.,  and  Charles  Herbert 
Cottrell,  Esq.,  two  of  her  Majesty's  justices  of  the  peace  for  the  said 
county  of  Middlesex  and  county  of  Hertford,  sitting  at  the  Barnet 
petty  sessions  court  within  the  metropolitan  police  district  and  the 
said  county  of  Hertford,  and  is  charged  before  us  with  having  on  the 
22d  of  April,  A.  n.  1851,  at  the  parish  of  Finchley  in  the  said  district 
or  county  of  Middlesex,  in  the  public  thoroughfare  there  situate,  there 
and  then  furiously  driven  a  horse  and  gig  along  such  thoroughfare  to 
the  common  danger  of  the  passengers  in  such  thoroughfare.  And  it 
appearing  to  us,  James  Dickens,  Esq.,  and  Charles  Herbert  Cottrell, 
Esq.,  upon  the  oath  of  William  Gosling  and  John  Sumner,  credible 
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finesses,  that  the  said  Walter  Justice  is  guilty  of  the  said  offence, 
'we  do  hereby  adjudge  the  said  Walter  Justice  to  forfeit  and  pay  for 
his  said  offence  the  penalty  of  twenty  shillings,  to  be  applied  as  the 
statute  in  that  case  made  and  provided  directs.  Given  under  our 
hands  the  day  and  year  first  mentbned. 

*' James  Dickens. 

"  Charles  Herbert  Cottrell.'* 
The  plaintiff  admitted  he  bad  paid  the  penalty  so  adjudged  against 
him,  and  had  not  appealed  from  the  conviction  or  taken  any  other 
steps  to  impeach  its  validity.  The  case  concluded  by  stating  ^'  that 
thereupon  the  said  deputy  judge  being  of  opinion  that,  under  the  cir- 
cumstances hereinbefore  mentioned,  the  said  conviction  was  an  an- 
swer to  the  plaintiff's  daim  for  damages,  directed  the  jury  to  find  a 
verdict  for  the  defendants.  The  plaintiff  being  dissatisfied  with  the 
said  determination  and  direction  in  point  of  law,  appeals  against  the 
same." 

Bickmondf  iat  the  appellant.  The  county  court  judge  was  wrong 
in  his  direction  to  the  jury  to  find  for  the  defendants.  The  only  evi- 
dence  adduced  against  the  plaintiff  was  the  conviction  for  furious 
driving.  This  conviction  was  not  admissible  in  evidence  at  alL  A  con- 
viction of  a  crime  is  no  evidence  against  a  party  in  a  dvil  action,  for  it 
is  not  a  proceeding  between  the  same  parties*  It  was  also  inadmis- 
sible on  the  ground  that  possibly  the  conviction  might  have  proceed- 
ed on  the  evidence  of  the  defendants  in  the  action.  1  PhiUipps  on 
Evidence,  520,  8th  ed.  Possibly  the  latter  objection  may  not  have 
the  same  weight  now,  bat  the  first  remains  in  fiiU  force.  Secondly, 
this  conviction  for  furious  driving  cannot  be  evidence  in  a  case  in 
which  the  question  is,  not  whether  the  plaintiff  was  driving  furioudy, 
but  whether  he  was  falsely  imprisoned  It  is,  therefore,  irrelevant 
Thirdly,  assuming  the  conviction  admissible  ajod  relevant,  and  con- 
clusive as  to  the  furious  driving,  it  could  not  be  conclusive  evidence 
on  this  question,  whether  the  defendants  were  guilty  of  false  impri- 
sonment. Even  if  the  conviction  would  exonerate  the  defendants 
from  liability  for  arresting  the  plaintiff^  it  would  not  have  justified 
them  in  beating  the  plaintiff  or  keeping  him  in  custody  for  a  week* 

[Maule,  J.  The  plaintiff  does  not  put  his  case  on  any  such 
grounds.] 

He  was  prevented  from  stating  his  case  in  fulL  The  statute  2  & 
3  Vict.  c.  47,  which  authorizes  police  constables,  as  these  defendants 
were,  in  arresting  individuals  in  certain  cases,  contains  nothing  to 
justify  this  arrest  Sect  54  permits  constables  to  arrest  parties  who 
in  their  view  are  guilty  of  furious  driving  in  a  public  thoroughfare ; 
but  that  right  is,  it  is  submitted,  further  limited  by  sect  63,  which 
enables  a  constable  to  take  into  custody  any  person  committing 
offences  under  the  act  within  view,  provided  such  person  does  not  in- 
form the  constable  of  his  name  and  residence.  Here  the  plaintiff 
gave  his  name  and  residence. 

[Maule,  J.  Sect  54  applies  to  particular  offences  specified  there- 
in. If  they  are  committed  within  view  of  the  constable  he  may  take 
the  party  into  custody  whether  he  gives  his  name  or  not] 
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It  lay  on  the  defendanta  to  prove  that  they  had  good  legal  cause 
for  imprisoning  the  plaintiff,  and  to  show  affirmatively  that  the  of- 
fence was  committed  within  then*  view.  Simmons  v.  MUlinffen,  2 
Com.  B.  Rep.  624 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  C.  P.  102.  Where  a 
justification  for  a  trespass  rests  upon  a  statutory  provision,  it  must 
be  strictly  followed.  Maithews  v.  Biddulph,  3  Man.  &  G.  390 ;  s.  c. 
11  Law  J.  Rep.  (n.  s.)  M.  C.  13.  It  does  not  appear  anywhere  in 
the  case  that  the  defendants  saw  the  furious  driving. 

[Maule,  J.  It  may  be  that  the  constables,  knowing  from  hearsay 
that  the  plaintiff  had  committed  the  offence,  took  him  into  custody 
and  got  him  properly  convicted  by  the  magistrates.  But  it  would 
not  from  such  conviction  follow  that  the  defendants  had  authority  to 
take  the  plaintiff  into  custody.  Can  it  be  said  that  the  plaintiff  was 
lawfully  arrested  ?] 

EUiSj  for  the  respondents.  The  objection  that  it  was  not  proved 
that  the  offence  was  committed  within  view  of  the  constables  is  not 
open  on  the  appeal.  It  was  not  taken  in  the  court  below,  and  there- 
fore cannot  be  urged  on  appeal,  as  the  courts  have  abready  decided. 

The  plaintiff  had  not  concluded  his  case.  He  was  interrupted  by 
the  defendants'  advocate  and  stopped  by  the  court,  who  decided 
against  him  at  once. 

[  Williams,  J.  It  is  as  if  the  defendants  had  applied  for  a  nonsuit 
on  the  opening  of  the  plaintiff's  case.  The  judge  merely  asks  if  the 
defendants  have  the  formal  proof  of  the  conviction. 

Maule,  J.  In  the  statement  in  the  case  that  thereupon  the  judge 
was  of  opinion  that  ^'  under  the  circumstances  above  mentioned  the 
conviction  was  an  answer  to  the  plaintiff's  claim,"  he  must  be  taken 
to  mean  under  the  circumstances  mentioned  in  the  plaintiff's  open- 
ing-] 

Ellis,  The  opening  of  the  plaintiff  is  analogous  to  a  declaration 
in  case  for  maliciously  arresting  the  plaintiff  and  taking  him  into 
custody  on  an  unfounded  charge.     The  burden  of  proof  lay  on  him. 

[Maule,  J.  This  is  clearly  a  declaration  in  trespass.  If  you  lay 
hold  of  a  man  and  take  him  to  a  police  office  it  is  a  trespass,  and 
you  must  justify  it] 

The  arrest  may  be  justified  under  sect  64  of  the  above-mentioned 
statute,  which  entitles  a  police  constable  to  take  in  custody  not  only 
persons  committing  offences  within  their  view,  but  any  one  suspected 
of  having  committed  or  being  about  to  commit  a  breach  of  the  peace. 
Here  the  plaintiff  had  reason  to  suspect  the  plaintiff  of  having  com« 
mitted  a  breach  of  the  peace. 

[Maulb,  J.     They  do  not  say  so,  or  give  any  proof  of  it] 

The  case  is  not  dear.    It  should  be  sent  back  to  be  re-stated. 

Maule,  J.     No ;  the  judgment  below  must  be  reversed  with  costs. 

Williams,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  reversed. 
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Janiuury  13,  1853. 

Contr actor  and  Subcontractor — Contractor  not  liable  for  Negligence* 

A  contracted  to  pave  a  district^  and  B  entered  into  a  sub-contract  with  him  to  pave  a  parti* 
cnlar  street  A  supplied  the  stones,  and  his  carts  were  used  to  cany  them.  In  the  course 
of  the  work,  B's  men  negligently  left  a  heap  of  stones  in  the  street,  so  as  to  cause  serious 
injury  to  the  plaintiff:  — 

Sddy  that  A  was  not  liable,  and  th«i  the  fact  that  the  act  oomplained  of  amomited  to  a  pnb» 

lie  nuisance  made  no  difference. 

SemUe^  if  the  contract  of  A  with  B  had  been  to  do  what  might  in  itself  be  a  nuisance,  A 
would  have  been  liable. 

[Matthews  v.  The  West  London  Waterworks  Company,  3  Camp.  403  \  Bush  v.  Steinmax^ 
1  Bos.  &  Pnl.  404 ;  doubted.— J^db.] 

Case.  The  declaration  alleged  that  the  defendants  negligently  and 
'wrongfully  caused  to  be  placed  divers  large  stones  on  a  cer^in  public 
highway,  called  Grove^street,  Commercial  Road,  and  left  them  there 
during  the  night-time  without  any  light  near  them,  by  which  means 
"the  plaintiff  fell  over  them  and  broke  his  leg.  Sec.  rlea,  not  guilty. 
At  the  trial  before  Jervis,  C.  J.,  on  the  5th  December,  at  the  last  sit* 
tings  at  Westminster,  it  appeared  in  evidence  for  the  plaintiff,  that  he 
broke  his  leg  by  falling  over  a  heap  of  paving-stones ;  that  the  defend- 
ants were  contractors,  and  had  entered  into  a  contract  to  pave  the 
district ;  that  the  stones  were  theirs,  and  brought  to  the  place  in  their 
carts,  and  left  in  the  street  in  such  a  negligent  manner  as  to  have 
caused  the  accident ;  but  a  witness,  Timothy  Warren,  proved  that  he 
had  contracted  with  the  defendants  to  pave  the  street  in  question ; 
that  laborers  whom  he  employed  had  placed  and  left  the  stones 
where  they  caused  the  accident,  by  his  orders,  under  the  direction  of 
the  district  surveyor;  that  there  was  no  contract  in  writing,  but  a 
mere  verbal  agreement  to  do  the  work  at  so  much  per  100  feet.  Upon 
which  the  learned  judge  directed  a  nonsuit 

Jan.  13.  Stammers  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  Chief  Justice  was  wrong  in  directing  a  nonsuit 
Without  denying  the  liability  of  Wanren,  it  is  submitted  that  the 
defendants  were  also  liable.  When  any  person  contracts  with  ano- 
ther for  such  a  work  as  the  present,  and  a  public  nuisance  is  created 
in  the  course  of  the  work,  and  a  private  injury  ensues  sufficient  to 
give  a  cause  of  action,  as  here,  both  parties  are  liable.  Though  a 
nuisance  may  be  public,  yet  that  a  special  grievance  may  arise  trom 
it,  so  as  to  give  a  private  individual  a  right  of  action,  cannot  be  dis- 
puted.    Rex  V.  Dewsnap,  16  East,  195. 

IMoiuie^  J.     That  certainly  is  an  elementary  proposition.] 
In  Bush  V.  Sieinman,  1  B.  &  P.  404,  A,  having  a  house  bv  the  road- 
side, contracted  with  B  to  repair  it,  and  B  conliaoted  with  C  to  do 

1 16  Jur.  65;  21  Law  J.  Rep.  (n.  s.)  C.  P.  62. 
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the  work,  and  be  with  D  to  ftomish  the  materials ;  and  yet  it  was  held, 
that  A  was  answerable  for  the  negligence  of  I^s  servant  in  placijig  a 
quantity  of  lime  in  the  road  near  the  house,  so  as  to  cause  the  plain- 
tiff's carriage  to  be  overturned.  And  in  that  case  E3rre,  C.  J.,  p.  407, 
pots  this  case:--->^  Suppose  that  the  owner  of  a  house,  with  a  view 
to  rebuild  or  repair,  employs  his  servants  to  erect  a  hoard  in  the  street, 
(which,  being  for  the  benefit  of  the  public,  they  may  lawfully  do,)  and 
they  carry  it  out  so  far  as  to  encroach  unreasonably  on  t^e  highway, 
it  is  clear  the  owner  would  be  guilty  of  a  nuisance ;  and  I  apprehend 
there  am  be  but  liUle  doubt  that  he  would  be  equally  guUtp  ifke  had 
contracted  with  a  person  to  do  it  for  a  sum*of  money^  instead  of  em- 
ploying  his  own  servants  for  the  purpose ;  for,  in  contemplation  of 
law,  the  erection  of  the  hoard  would  be  equally  his  own  act"  In 
Reedie  v.  London  and  Northwestern  Railway  Company^  4  Exch.  244, 
Rolfe,  B.,  in  delivering  the  judgment  of  the  court,  p.  256,  shows  that 
the  distinction  taken  in  BtLsh  v.  Steinman  between  the  liability  of  the 
owner  of  fixed  and  ordinary  movable  property  for  a  tort,  in  oonneo- 
tion  with  such  property,  is  not  valid,  ^  unless,  perhaps,  in  cases  wheie 
the  act  complained  of  is  such  as  to  amount  to  a  nuisance." 

[  Williams  J  J.  In  the  case  of  Knight  v.  Fooc^  5  Exch.  721 ;  s*  c.  1  Eng. 
Rep.  477,  a  contractor,  under  circumstances  similar  to  the  present,  was 
held  not  liable  for  the  acts  of  a  subcontractor's  servant] 

Burgess  v.  Oray^  1  C.  B.  578,  is  to  the  contrary ;  and  Erie,  J.,  p.  593, 
says,  ^^  The  defendant  clearly  would  be  liable,  unless  he  had  parted 
with  the  entire  control  to  Palmer,  (the  contractor,)  and  altogether  ab- 
stained firom  personal  interference  himself.  And  even  if  the  drfendagit 
had  parted  with  the  whole  control  to  Palmer^  I  am  at  a  loss  to  know 
why  he  should  not  be  liable  jointly  with  Palmer.  See  abo  Norman  v* 
BurmUj  6  M.  &  W.  499,  and  RapUm  v.  Oubitt,  9  M.  &  W.710.  The 
authority  of  Lord  Elienborough  is  in  the  plaintiff's  favor,  who  in 
Matthews  v.  2%6  West  London  Waterworks  Compamy^  3  Camp.  40S| 
held  tiiat  the  company  were  liable  for  the  negligence  of  the  workmen 
employed  by  persons  who  contracted  with  the  company  to  lay  down 
pipes  for  conducting  water  through  the  public  streets*  (He  also  cited 
McLaughlin  v.  Pryor,  4  Man.  &  G.  48.) 

[JerviSj  C.  J.  The  simple  question  is,  was  the  act  the  act  of  a  scT' 
vant  of  the  defendant?] 

The  act  amounting  to  a  public  nuisance,  all  the  parties  contributing 
to  it  are  equally  liable. 

[Jkrvis^  C.  J.  The  cases  you  have  referred  to  were  cited  in  Knight 
v.  Fox^  and  the  poiat  of  the  act  done  amounting  to  a  public  nuisance 
urged.] 

Maule,  J.  The  defendants  had  contracted  to  pave  a  certain  dis* 
trict,  and  Warren,  who  was  called  as  a  witness,  contracted  with  them 
to  pave  the  street  in  question ;  he  employed  men  to  lay  the  stones, 
which  were  so  left  as  to  cause  a  public  nuisance,  and  an  injury  to  the 
plaintiff  su£Bcient  to  give  him  a  good  cause  of  action ;  and  the  only 
question  is,  whether  the  defendants  were  the  proper  persons  against 
whom  to  bring  the  action.    There  has  been  )^o»  a  public  nuisance 
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committed,  and  a  partionlar  injury  Tesolting,  and  no  doubt  they  are 
liable  if  they  had  any  privity  with  the  persona  who  aotually  committed 
it,  viz.  the  laborers  of  the  subcontractor.  It  has  been  urged  that  the 
defendants  are  liable  in  respect  of  this  being  a  public  nuisance,  result- 
ing in  private  injury,  and  more  so  than  if  the  wrong  had  been  private 
only.  But,  in  truth,  the  argument  is  rather  the  other  way,  for  the 
liability  for  a  public  wrong  is  less  extensive  than  the  civil  liability  o( 
the  same  person ;  the  lattor  may  arise  where  there  has  been  no  wrong- 
ful act  and  no  neglig^oce,  but  it  is  scarcely  possible  that  a  public 
wrong  could  arise  under  the  same  circumstances ;  and,  therefore,  the 
distinction  between  a  criminal  and  civil  wrong  is  against  the  liability 
of  the  defendants.  The  case  of  MaMews  ▼.  2%6  West  London  Water' 
works  Company  is  the  only  one  which  goes  to  show  that  a  person  may 
be  held  liable  under  circumstances  such  as  the  present  But  that  is 
only  a  nisi  prius  decision,  and  is,  moreover,  very  shortly  reported ;  and 
we  have  frequently  found,  on  referring  to  the  attorneys  whose  names 
are  mentioned  bv  the  reporter  at  the  end  of  the  cases,  that  the  real 
circumstances  of  the  case  explain  the  apparent  anomaly  of  the  de^ 
cision.  This,  as  I  said,  is  the  only  case,  except  Bush  v.  Steinmany  and 
that  appears  to  have  been  the  result  of  impressions  as  to  the  law 
since  tound  to  be  erroneous ;  and,  as  my  Brother  Alderson  says  in 
Knigkt  V.  Foz^  the  question  is,  whether  the  thing  was  done  by  a  ser» 
vant  of  the  defendants ;  at  least,  that  is  the  mode  of  arriving  at  the 
defendants'  liability.  But  this  is  not  so  in  the  case  of  a  subcontractor. 
Warren  may  be  liable  for  the  acts  done,  but  it  does  not  follow  that 
the  defendants'  liability  ensues  on  that  of  Warren.  I  do  not  say  it 
would  be  by  any  means  absurd  if  the  law  were  otherwise  as  to  sub- 
contractors, so  as  to  make  the  liability  extend  from  the  last  up  to  the 
first ;  but  it  so  happens  that  the  law  of  England  is  otherwise,  and  thb 
has  grown  up  gradually,  resulting  from  one  case  to  another;  and  no 
one,  amongst  the  various  suggestions  for  the  improvement  of  the  law, 
has  recommended  any  alteration  in  this  respect ;  and  we  may  assume, 
therefore,  that  there  results  from  it  no  very  great  practical  inconveni- 
ence. I  think,  therefore,  that  this  case,  falling  as  it  does  within  that 
class  of  cases  in  which  the  subcontractor  himself  is  criminally  and 
civilly  liable,  there  can  be  no  liability  in  the  defendants.  I  do  not 
mean  to  say  that  there  can  be  no  case  in  which  both  contractor  and 
subcontractor  may  be  held  liable ;  but  the  mere  fact  of  being  con- 
tractor does  not  render  a  defendant  liable  without  his  personally  giv- 
ing directions,  or  even  seeing  what  had  been  done  without  interfering ; 
and,  therefore,  that  there  has  beed  no  negligence  on  the  part  of  the 
defendants ;  and  I  think,  therefore,  there  must  be  no  rule.  - 

Crbsswell,  J.  I  am  of  the  same  opinion.  The  cases  of  Eapson 
V.  Oubitt^  Reedie  v.  The  London  and  Northwestern  Railway  Company ^ 
and  Knight  v.  Fox,  are  conclusive  on  the  subject — that  the  defend- 
ants, not  personally  interfering,  and  giving  no  directions,  but  con- 
tracting with  a  thiid  person  to  do  a  leeal  act,  are  not  responsible  for 
an  illegal  act  done  va  performance  of  such  contract.  It  might  be 
otherwise  if  the  act  contracted  to  be  done  were  itself  illegal ;  and  this 
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may  explain  the  dictum  in  Bush  v.  Sieinman.  The  defendant  might 
weU  have  been  held  liable,  if  the  boilding  of  the  hoard,  the  supposed 
contract,  was  in  itself  a  public  nuisance.  In  this  case  the  defendants 
contracted  to  have  the  stones  laid  down  as  pavement,  but  do  not 
appear  to  have  contracted  to  have  the  stones  laid  in  the  manner 
which  caused  the  injury.  The  fact  of  the  defendants'  carts  being 
used,  I  think,  cannot  make  any  difference* 

Williams,  J.  I  also  am  of  the  same  opinion.  It  was  admitted 
on  the  argument,  that  this  was  not  the  case  of  master  or  servant,  but 
contmctor  and  subcontractor ;  but  it  was  contended  that  both  were 
liable,  because  the  wrong  complained  of  was  a  public  nuisance.  But 
this  is  expledned  away  by  Parke,  B.,  in  Shig'ht  v.  Fox,  who  says,  that 
the  nuisance  excepteid  m  Mr.  Baron  Bolfe's  judgment  ^  means  a 
nuisance  connected  with  a  man's  house  or  his  &ced  property." 

Jervis,  C.  J.  Sniffht  v.  Fox  is  an  express  authmty  against  the 
liability  of  the  defendants.     There  will,  therefore,  be  no  rule. 

Rule  refused. 
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Fenn  &  others  v.  Bittleston  &  others,  Assignees  of  a  Bankrapi^ 

December  5,  1851. 

Drover  -^  Mortgage  of  Goods  —  Deiermination  of  Bailment. 

A,  by  deed,  dated  the  S8th  of  September,  1845,  conyeyed  certain  goods  to  B  absolutely, 
subject  to  a  proyiso  that  if  he  should  paj  to  B  the  sam  secured  on  the  22d  of  Marcn, 
1850,  or  anj  earlier  daj,  after  receiying  from  B  fourteen  days*  notice,  and  should  pay  the 
interest  meanwhile  half-yearly,  then  the  conyeyanoe  should  do  yoid.  By  the  deed  it  was 
also  agreed  that,  until  a  default  in  payment  of  the  principal  as  before  specified  or  until 
default  in  payment  of  the  interest  uter  notice  to  nay,  A,  his  executors  and  adnunistrators, 
should  be  allowed  to  hold  and  enjoy  the  goods.  No  notice  for  earlier  payment  was  giyen 
to  A,  pursuant  to  the  power  contained  in  the  deed,  nor  an^  notice  for  payment  of  the  in- 
terest, and  he  continued  in  possession  of  the  goods  until  the  Idth  of  December,  1849, 
when  he  became  bankrupt,  and  the  defendants,  who  were  his  assignees,  then  took  posses- 
sion of  the  goods  and  sold  them  on  the  19th  of  February,  1850.  B  had  preyiously  as« 
signed  the  goods  to  the  plaintiffs :  — 

Seldy  that  although  the  right  to  the  possession  of  the  ^oods  was  yested  in  A  until  the  22d  of 
March,  1850,  (defeasible  by  non-payment  of  the  pnncipal  and  interest  according  to  the 
proyisions  of  the  deed,)  yet  that  the  sale  of  the  goods  before  that  day  put  an  end  to  the 
term,  and  that  the  assignees  had  thereby  been  guilty  of  a  conyersion  for  which  the  plain- 
tiffs were  entitled  to  maintain  troyer. 

Trover  for  goods.     Pleas,  not  guilty,  and  not  possessed 
At  the  trial,  before  Pollock,  C.  B.,  at  Ouildhall,  during  the  sittings 
after  Hilary  term,  1851,  it  appeared  that  the  plaintiffs  claimed  to  re- 
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cover  the  valae  of  certain  goods,  which  had  been  assigned  to  them 
by  one  Rhodes,  and  had  subsequently  been  seized  and  sold  by  the 
assignees  of  one  Malpas,  as  being  in  the  reputed  ownership  of  the 
bankrupt  at  the  time  of  his  bankruptcy.  The  facts  proved  were,  that 
Malpas  and  a  person  of  the  name  of  Rhodes  married  sisters,  and 
were  entitled  in  respect  of  their  respective  wives  to  distributive 
shares  of  the  effects  of  their  mother,  who  had  died  intestate.  The 
bankrupt  and  his  wife  had  carried  on  business  with  those  effects,  and 
on  an  account  and  division  taking  place,  between  Malpas  and 
Rhodes,  the  former  was  found  indebted  in  1,6782.  and  upwards  to  the 
latter,  ajid  thereupon  executed  to  him  a  mortgage  of  the  goods  and 
chattels  in  question  in  this  action  upon  the  28th  of  September,  1845. 
£^  the  mortgage  Malpas  conveyed  to  Rhodes  absolutely,  subject  to 
a  proviso  that  if  Malpas  should  pay  Rhodes  1,678/.  on  the  22d  of 
March,  1850,  or  at  such  earlier  days  and  times  as  Rhodes  should  ap- 
point, by  giving  fourteen  days'  notice  to  Malpas,  and  should  pay  in- 
terest in  the  mean  time  half-yearly,  the  conveyance  should  be  void ; 
and  it  was  agreed  between  the  parties  that  until  default  should  be 
made  in  the  payment  of  the  principal  sum  of  1,678/.  at  the  time  be- 
fore specified,  or  the  interest,  after  notice  requiring  payment  of  the 
interest,  it  should  be  lawful  for  Malpas,  his  executors  and  adminis- 
trators, to  hold  and  enjoy  the  chatteb.  Malpas  continued  to  keep 
possession  of  the  chattels  according  to  the  agreement  until  the  ISth 
of  December,  1849,  when  he  be^roe  bankrupt,  and  his  aissigaees, 
who  were  the  defendants,  on  the  19th  of  February,  1850,  sold  the 
whole  of  them  absolutely,  not  merely  the  bankrupt's  interest.  No 
demand  was  made  by  Rhodes  or  the  plaintiff  for  the  principal  mo- 
ney or  interest  in  the  mean  time  from  Malpas. 

Under  his  lordship's  direction  a  verdict  was  found  for  the  plaintiflfs 
for  the  value  of  the  goods,  with  leave  to  the  defendants  to  move  to 
enter  a  nonsuit.     A  rule  nisi  having  been  obtained  accordingly, 

Hoggins  and  Chicling  showed  cause,  and  KnoivUSy  Crompton,,  and 
Aspland  were  heard  in  support  of  the  rule.^ 

The  substance  of  the  arguments  on  both  sides  is  fully  stated  in  the 
judgment  The  following  cases  and  authorities  were  cited :  Gordon 
V.  Harper y  7  Term  Rep.  9 ;  Bradley  v.  Copley^  1  Com.  B.  Rep.  685 ; 
s.  c.  14  Law  J.  Rep.  Ar.  s.)  C.  P.  222 ;  Cooper  v.  WUUmaU^  1  Com. 
B.  Rep.  672 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  C.  P.  219 ;  Jones  v.  Dowle^ 
9  Mee.  &  W.  19 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  52 ;  Com.  Dig. 
tit.  "  Detinue,"  a,  A ;  Wheeler  v.  Mantefiore,  2  Q.  B.  Rep.  133 ;  s.  c. 
11  Law  J.  Rep.  (n.  s.)  Q.  B.  34 ;  13  Edw.  4,  9  6 ;  HuUon  v.  Braggy 
7  Taunt  14 ;  Isaac  v.  Belcher^  6  Mee.  &  W.  139 ;  Hall  v.  Pi€kard,  3 
Camp.  187 ;  MulleU  v.  Green,  8  Car.  &  P.  382 ;  WUmshurst  v.  Bow- 
ker,  5  Bing.  N.  C.  541 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  C.  P,  309 ;  Bhxam 
V.  Sanders,  4  B.  &  C.  941;  McCarthy  v.  Abel,  5  East,  388,393; 
Howes  V.  Bail,  7  B.  &  C.  481 ;  s.  c,  6  Law  J.  Rep.  K.  B.  106;  SmUk 

^  November  4.    Before  Pollock,  C.  B.,  Fabu,  B.,  Aldsbson,  B.,  and  Platt,  B. 
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V,  Tie  Sheriff  of  Middlesex^  15  East,  607 ;  Newberry  ▼.  Colvin,  7 
BiBg.  190 ;  8.  c.  9  Law  J.  Rep.  (n.  s.)  Excb.  13 ;  Pain  v.  WhiUakerf  1 
Ry.  &  M.  99 ;  Loesckmm  v.  Machin^  2  Stark.  276 ;  Manders  v.  Wil^ 
liams^  4  Exoh.  339 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  437 ;  Shep. 
Touch,  by  Preston,  272 ;  Bryant  v.  Wardell,  2  Exch.  Rep.  479 ;  Wil- 
kinson V.  Ball^  3  Bing.  N.  C.  508 ;  6  Law  J.  Rep.  (n.  s.)  C.  P.  82 ; 
Doe  d.  Parsley  v.  Day,  2  Q.  B.  Rep.  147 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
Q.  B.  86 ;  Ckapman  v.  Beecham^  3  Q.  B.  Rep.  923 ;  s.  c.  12  Law  J. 
Rep.  (n.  8.)  Q»  B.  42;  Rogers  v.  Cfrazebrook^  8  Q.  B.  Rep.  895;  Co. 
Litt  67  a,  71  a ;  Youl  v.  HarboUle,  Peake,  N.  P.  49 ;  WiMnson  v. 
King^  2  Camp.  335,  Chr.  adv.  vuU. 

Judgment  was  now  delivered  by  — • 

Pabkb,  B.  This  case  was  argued  before  us  last  term  in  showing 
cause  against  a  rule  for  setting  aside  a  verdict  for  the  plaintiff  and 
entering  a  nonsuit,  on  the  ground  that  the  plaintiffs  had  no  right  to 
recover  the  goods,  the  subject  of  this  action  of  trover,  against  the  de- 
fendants, the  assignees  of  a  bankrupt  of  the  name  of  M alpas.  [His 
Lordship  stated  the  facts  and  the  material  parts  of  the  deed,  and  pro- 
ceeded.] It  was  contended,  on  behalf  of  the  defendants,  that  by  the 
covenants  in  the  deed  Rhodes  gave  an  interest  in  the  goods  in  the 
nature  of  a  demise  until  the  22d  of  March,  1850,  defeasible  by  no- 
tice, according  to  the  terms  of  the  deed,  to  pay  at  an  earlier  period; 
couBequently  that  at  the  time  of  the  conversion  by  the  sale  on  the 
19th  of  February,  1850,  the  plaintiffs,  the  assignees  of  Rhodes,  had 
no  present  right  of  possession,  and  therefore  could  not  maintain  an 
action  of  trover  on  the  principles  laid  down  in  Gordon  v.  Harper  and 
Bradley  v.  Copley.  '  The  plaintiffs,  on  the  other  hand,  contended  that 
no  interest  at  any  time  passed  by  the  deed  to  Malpas,  but  that  the 
covenant  for  enjoyment  by  Mal|jas  either  operated  as  a  mere  cove- 
nant^ or,  at  most,  as  a  bailment  to  hold  at  will ;  and  if  so,  Rhodes 
might  have  maintained  an  action  of  trover  against  Malpas.  We 
think  the  efiect  of  the  agreement  of  the  parties  in  this  case  was  to 
give  not  a  mere  possession  and  use  of  the  goods  to  Medpas  as  bailee, 
but  the  right  of  possession  and  use  for  the  term  ending  the  22d  of 
March,  1850,  defeasible  by  non-payment  of  the  principal  on  fourteen 
days'  notice,  and  non-payment  of  the  interest  in  the  mean  time  after 
notice.  The  duration  of  the  time  of  holding  was  not  uncertain,  as  it 
would  have  been  had  it  been  only  until  such  notice  had  been  given ; 
in  that  case  it  might  have  been  a  term  for  life,  which  would  not  be 
so  in  the  case  of  a  demise  of  land,  for  want  of  livery  of  seisin.  But 
it  has  a  certain  limit  which  it  cannot  exceed,  namely,  the  22d  of 
March.  It  is  therefore  good  as  a  grant  of  a  term  defeasible,  as  sug- 
gested by  Mr.  Preston,  in  his  commentary  on  the  passage  in  Shep- 
pard's  Ijouch.  272.  It  is  too  late  to  contend  that  the  provision  as  to 
possession  is  a  mere  covenant  after  the  cases  on  this  subject,  conclud- 
ing with  Bradley  v.  Copley.  If,  therefore,  these  goods  hctd  been  sim- 
ply taken  by  a  third  person  out  of  Malpas's  custody  during  the  term 
stipulated  ior,  no  action  of  trovef  could  have  been  maintainedy  be* 
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cause  the  plaintiiis  would  have  had  no  present  right  to  the  posses* 
sion ;  and  the  cases  of  Gordon  v.  Harper  and  Bradley  v.  Cdpley 
would  certainly  have  applied.  But  the  learned  counsel  for  tiie  plaintiffii 
contended  that  if  the  bailment  was  for  that  term,  it  was  put  an  end 
to  by  the  act  of  the  assignees,  whose  act  for  this  purpose  is  the  same 
as  that  of  Malpas  hims^f,  in  selling  the  goods  themselves  absolatdy, 
before  the  22d  of  March,  1850,  and  so  preventing  him  from  returning 
them  at  the  end  of  the  term,  and  that  such  sale  is  itself  a  oonveraion ; 
and  we  are  of  that  opinion.  There  is  no  reported  case  exactly  like 
the  present  In  the  case  of  Bryant  v.  Wardellj  the  chatteb  were 
bailed  for  a  time  certain,  and  trover  was  held  to  lie  by  the  bailor,  be- 
cause the  bailee  had  done  what  was  equivalent  to  the  destruction  of 
the  chattels,  and  so  brought  himself  within  the  principle  laid  down  by 
Lord  Coke  in  Co.  Lit  71  a,  namely,  '<  That  if  one  lends  oxen  to  an- 
other to  plough  his  lands,  and  he  kills  them,  the  owner  may  have 
trespass '  or  trespass  on  the  case,  at  his  election."  In  some  cases,  the 
bailment  has  not  been  for  a  time  certain  as  in  Tout  v.  HarboUiej 
where  a  carrier  was  held  liable  in  trover  for  mis-delivery.  In  Wilkin- 
son V.  Kinff,  Loeschman  v.  MacMn,  and  Bradley  v.  Copley^  it  rather 
seems  that  the  bailment  was  for  a  time  certain  in  each  case,  that  is, 
from  week  to  week,  but  no  distinction  appears  to  have  been  made  by 
the  court  between  such  bailment  and  one  at  will.  But  it  was  held 
that  the  act  of  the  bailee  in  doing  an  act  entirely  inconsistent  with 
the  terms  of  the  bailment,  although  not  amounting  to  a  destruction 
of  the  chattel,  was  a  termination  of  the  lawful  bailment,  and  caused 
the  possessory  title  to  revert  to  the  bailor,  and  entitled  him  to  main- 
tain an  action  of  trover.  It  is  true  that  if  this  had  been  done  by  the 
bailee  animo  furandi,  and  the  entire  chattel  had  not  been  severed,  but 
had  been  disposed  of  at  one  time,  it  would  not  have  been  punishable 
as  a  larceny,  because,  being  lawfully  in  possession  of  the  chattel,  the 
taking  it  could  not  be  either  a  trespass  vi  et  armis  or  a  felony,  unless 
the  nature  of  the  article  had  been  changed ;  as  by  breaking  open  a  bale, 
and  also,  with  the  same  consequences,  according  to  the  recent  deci- 
sions, by  disposing  of  it  in  different  portions.  The  reason  for  which 
distinction  is  somewhat  subtle,  but  is  fully  explained  in  the  Year 
Book,  13  Edw.  4,  fol.  9  &,  namely,  the  possession  of  the  article  in  its 
original  state  was  with  the  consent  of  the  bailor,  and  therefore  law- 
ful, but  there  was  no  consent  to  the  possession  of  the  article  in  its  al- 
tered state,  so  that,  after  its  alteration,  the  bailment  was  determined* 
But,  although  the  delivery  of  the  goods  to  a  third  person  in  their  en- 
tire state  would  not  have  been  felony,  at  all  events  the  delivery  under 
an  absolute  sale  was  wrongful,  and  the  contract  between  those  par- 
lies never  meant  to  authorize  Malpas,  his  executors  and  administra- 
tors, (and  they  alone  are  mentioned,  and  not  his  assigns,)  to  do  more 
than  use  the  goods,  and  not  to  give  the  use  to  a  third  person,  cer- 
tainly not  for  a  longer  period  than  his  own  term.  The  transfer  of 
the  property  absolutely  to  a  stranger  was  therefore  unquestionably 
wrong,  and  it  operated  like  a  disclaimer  of  tenancy  at  common 
law.  We  are  of  opinion,  therefore,  that  the  plaintifia  are  entitled  to 
recover,  and  the  rule  must  be  dischuged  BmU  duchaa^ed^ 
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BxTSMESTER,  PubUo  Officer,  v.  Norris,  Official  Manager.^ 

Jime  30,  1851. 

Mining  Company — Power  of  Directors  to  Borrow  Money. 

The  directors  of  a  mining  company  hare  no  implied  authority  to  borrow  monej  on  the  ere* 
dit  of  the  company,  for  the  purposes  of  carrying  on  the  mmes,  or  for  any  other  purpose^ 
however  nsefnl  or  necessary  to  the  objects  for  which  the  company  is  formed. 

By  the  deed  of  settlement  under  which  a  company  was  carried  on,  a  capital  of  50,000/.  waf 
pioirided,  and  there  were  powers  to  create  new  shares,  and  to  alter  die  provisions  of  the 
deed  by  the  vote  of  a  special  general  meeting.  There  was  also  a  clause  **  that  the  affairs 
and  business  of  the  company-  shall  be  under  the  sole  and  entire  control  of  the  directors, 
of  whom  there  shall  be  not  less  than  five  or  more  than  nine,  and  three  of  them  shall,  at  all 
meetlngB  of  directors,  and  for  all  purposes,  be  competent  to  act " :  — 

BM^  that  under  this  deed  the  directors  had  no  express  authority  to  borrow  money  for  the 
aeoessary  purposes  of  the  mines. 

AsauHPBiT  by  the  plaintiff,  as  public  officer  of  the  London  and 
Westminster  Bank,  against  the  defendant,  appointed,  under  the  11  & 
12  Vict  c  45,  the  official  manager  of  the  German  Mining  Com- 
pany, for  money  lent,  &c. 

Plea — the  general  issue. 

At  the  trial,  before  Piatt,  B.,  at  the  sittings  after  Michaelmas  term 
in  London,  it  appeared  that  the  German  Mining  Company  had  been 
established,  by  a  deed  of  settlement,  in  the  year  1836,  for  the  purpose 
of  purchasing  and  working  certain  mines  in  Prussia  and  Bavaria. 
The  material  provisions  of  the  deed  were,  that  the  capital  of  the 
company  was  to  be  50,000/.  in  100  shares  of  500/.  each,  which  was 
to  be  paid  up  in  certain  instalments,  and  the  general  management  of 
the  company  was  provided  for  by  the  follovdng  clause :  —  "  That  the 
affairs  and  business  of  the  company  shall  be  under  the  sole  and  en- 
tire control  of  the  directors,  of  whom  there  shall  not  be  less  than  five 
nor  more  than  nine ;  that  three  of  them  shall,  at  all  meetings  of 
directors,  and  for  all  purposes,  be  competent  to  act;  and  that  the 
directors  shall  appoint  and  remove  all  officers  and  servants  of  the 
company,  and  award  to  them  such  salaries,  wages,  and  other  compen- 
sation as  they  shall  think  fit,  and  any  director  or  directors  shall  be 
removable  by  a  majority  of  votes  at  a  general  meeting  of  the  share- 
holders, specially  convened  for  the  purpose,  and  all  boards  of  directors 
shall  be  held  in  London  and  not  elsewhere,  unless  under  the  authority 
of  a  board  in  London."  No  express  power  to  borrow  money  was 
given  to  the  directors,  but  there  was  the  following  general  clause :  — 
^  That  in  case  it  shall  appear  to  the  directors  to  be  desirable  to  sell 
and  dispose  of  any  of  the  mines  and  property  of  the  company,  or  to 
subdivide  the  shares  therein,  or  to  create  new  shares,  or  to  subdivide 
the  present  shares,  or  to  make  any  alteration  in  the  constitution  of 
the  company,  or  to  propose  any  new  rules,  powers,  or  conditions  for 
carrying  on  the  same,  or  to  rescind,  alter,  or  make  any  additions  to 

1  21  Law  J.  Bep.  (k.  s.)  £xck  48. 
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the  clauses,  powers,  and  provisions  herein  contained,  or  any  other 
matter  or  thing  which  may  not  be  or  appear  to  be  within  the  scope, 
intent,  and  meaning  of  these  presents,  it  shall  be  lawful  for  the 
directors  to  call  a  special  general  meeting  or  meetings  of  the  share- 
holders, for  the  purpose  of  taking  such  matter  or  subject  into  con* 
sideration,  and  adopting  or  rejecting  the  same,  and  that  such  matter 
shall  be  disposed  of,  adopted,  or  rejected  at  such  special  meeting  or 
by  the  result  of  a  ballot  taken  in  pursuance  thereof,  as  if  the  same 
had  been  a  matter  or  subject  thereby  expressly  made  cognizable  and 
determinable  by  a  special  meeting  or  ballot"  The  company  was  not 
successful,  and  the  funds  originally  subscribed  were  expended,  and 
some  new  shares  were  also  created  pursuant  to  the  terms  of  the  deed 
The  receipts  from  these  sources  and  from  the  proceeds  of  the  mines, 
were,  however,  still  inadequate  to  meet  the  expenses,  and  the  direct- 
(»rs  had,  from  time  to  time  between  1842  and  1848,  borrowed  large 
sums  from  the  London  and  Westminster  Bank,  for  the  bond  fidt  pur- 
pose of  carrying  on  the  mines.  For  several  years  the  moneys  so  bor^ 
rowed  were  entered  in  the  books  of  the  company,  and  appeared  in 
the  annual  reports  presented  at  the  general  meetings,  held  pursuant 
to  the  deed,  and  which  reports  were  regularly  sent  to  the  sharehold- 
ers. An  order  for  winding  up  the  company  was  obtained  in  1848^ 
and  the  defendant  was  appointed  official  mana^,  and  this  action 
had  been  brought,  by  order  of  Knight  Bruce,  V.  C,  to  recover  the 
balance  due  to  the  London  and  Westminster  Bank  upon  these  loana. 
His  lordship  left  it  to  the  jury  to  say  whether  there  was  a  necessity 
for  the  purpose  of  carrying  on  the  mines  that  the  money  should  be 
borrowcMd,  and  whether  the  directors  had  acted  for  the  company  in 
what  they  did,  not  intending  to  pledge  their  own  credit  The  jury 
found  a  verdict  for  the  plaintiff  for  8,£X)2. 

In  Hilary  term  a  rule  nm  had  been  obtained  for  a  new  trial,  for 

misdirection,  against  which-— 

Sir  F,  Thesiger  and  Bovill  now^  showed  cause.  The  question  put 
to  the  jury  was  a  proper  one  under  the  circumstances,  and  their  an- 
swer is  a  guide  to  the  construction  to  be  put  upon  the  deed,  which,  it 
is  submitted,  must  by  the  general  authority  delegated  to  the  directors, 
enable  them  to  borrow  money  for  the  necessary  purposes  of  the  mine, 
that  they  may,  as  agents  for  the  shareholders,  carry  on  the  partnership 
business.  There  was  the  fullest  evidence  given  that  the  loan  was 
essential  to  the  existence  of  the  company,  and  the  shareholders,  who 
were  only  thirty-six  in  number,  were  informed  of  all  that  was  done, 
and  might  have  attended  at  the  general  meetings  to  object,  if  they 
had  thought  proper.  If,  therefore,  it  is  necessary  to  support  the  tran- 
saction by  their  acquiescence,  there  was  abundant  evidence  of  it 
The  case  of  The  Batik  of  Australasia  v.  The  Bank  of  Australia,  12 
Jur.  189,  which  was  cited  at  the  trial,  is  a  strong  authority  in  favor 

of  the  plaintifE    It  was  there  held,  upon  appeal  to  the  Privy  Conn* 

—  ...        —  —  ■ .-  -  •  — 

1  May  28,  befiare  Follocs^  C.  B.,  Ai.DBS90ir,  B.,  Mastdt,  B^  and  Fiatt,  B. 
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dl,  that  the  directoro  of  a  banking  company,  without  any  speciQc 
powers  of  bonrowing  money,  had  under  their  general  powers  authority 
to  borrow  money  to  pay  off  the  existing  liabilities  of  tiie  bank.  In 
that  instance,  the  deed  contained  the  same  provisions  as  this  with 
respect  to  raising  funds  by  new  shares,  and  this  case  is  still  stronger, 
for  the  money  was  advanced  by  the  plaintif&  and  used  by  the  directs 
<Nrs  of  the  German  Mining  C!ompany,  for  the  purpose  of  carrying  on 
the  mine.  The  deed  itself  gives  them  the  fullest  power;  for  the 
ai&irs  ^  exe  to  be  under  their  sole  and  entire  control."  If  it  be  usual 
or  necessary  in  the  management  of  mines  to  borrow  money,  the 
directors  have  an  implied  authority  to  bind  the  shareholders  m  the 
absence  of  any  proof  of  a  more  limited  authoritv.  Tredwen  v.  Bourne^ 
6  Mee.  &  W.  461 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  !Uxch.  299,  and  Hawken 
V.  Boumcj  8  Ibid  703 ;  s.  c^  10  Law  J.  Rep.  (n.  s.)  Elxch.  361.  In 
Dickenson  v.  Valpy,  10  B*  &  C.  128;  s.  c.  8  Law  J.  Rep.  K.  B.  51, 
the  question  was  whether  directors  had  authority  to  draw  bills,  but 
that  was  not  a  usual  method  of  cairyinff  on  mining  concerns,  and 
therefore  the  shareholders  were  not  bound  Here  there  is  no  limita-  ^ 
tioQ,  by  the  deed,  of  their  authority.  BickeUs  v.  BenneU^  4  Com.  B. 
Rep.  6o6 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  C.  P.  17,  is  distinguisbabloy 
because  the  mine  there  in  question  was  upon  the  cost-book  principle, 
and  so  the  implied  authority  to  borrow  money  was  negatived,  such 
mines  not  being  carried  on  upon  credit.  Sleigenberger  v.  Carff  3 
Man.  &  G.  191 ;  &  a  10  Law  J.  Rep.  (n.  s.)  C.  P.  253,  shows  that 
acquiescence  ia  the  business  being  carried  on  in  a  different  way  from 
that  prescribed  by  the  deed,  may  be  implied  from  the  attendance  of 
the  shareholders  at  the  meetings  of  the  company  and  the  opportunity 
of  obtaining  full  information. 

The  Attorney' Generalf  {Sir  JL  Cockbumj)  with  whom  were  Crow* 
der^  Cowlings  Q  Smith,  and  Drewry^  in  support  of  the  rule.  The 
sole  question  in  these  cases  is,  whether  the  deed  which  defines  the 
legal  position  of  the  parties  clothes  the  directors  with  the  powers 
they  assumed  to  exert  It  is  a  joint-stock  company  for  a  given  pur- 
pose, and  that  purpose  cannot  be  departed  from,  nor  yet  carried  out 
by  any  other  than  the  prescribed  means. 

[Alderson,  R  If  they  needed  money  to  carry  on  the  concern, 
they  should  have  called  a  meeting  for  the  purpose,  as  the  deed  di- 
rects.] 

Hawiayne  v.  Boumej  7  Mee.  Sc  W.  595 ;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
Exch.  224,  is  a  distinct  decision,  that  the  managers  of  a  mining  con- 
cern have  no  authority  to  pledge  the  credit  of  the  shareholders  by 
bonowing  money  for  any  purpose,  however  necessary  for  the  benefit, 
or  even  preservation,  of  the  mine.  There  the  money  was  borrowed 
to  pay  the  arrears  of  wages  due  to  the  laborers,  who  had  obtained 
warrants  of  distress  upon  the  materials  of  the  mine,  and  this  court 
held  that  the  shareholders  were  not  liable.  In  Bdcketts  v.  Bennett  the 
shareholders  were  held  not  to  be  liable,  although  the  money  was  bor* 
rowed  to  prevent  the  mine  from  being  drowned.  The  case  of  The 
Bank  qf  AmPralasia  v.  The  Bcmk  of  Australia  rests  upon  the  peculiar 
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nature  of  a  banking  basiness,  to  which  borrowing  money  for  the  pur- 

i)oses  of  the  partnership  is  a  necessary  incident  No  question  was 
eft  to  the  jury  as  to  the  acquiescence  or  sanction  of  the  shareholderSi 
and  nothing  but  the  consent  of  every  party  interested  would  be  of  any 
avail  on  this  point  In  re  Vale  of  Nealh  Brewery^  ex  parte  Morgan,  1 
Mac.  &  Gror.  225 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  265 ;  Fisher  v. 
Tatflery  2  Hare,  218;  Ridley  v.  Plymouth^  d^.,  Baking  Compan^y  2 
Exch.  Rep.  711 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  252. 

[Martin,  B.  referred  to  Bosanquet  v.  Shortridge,  20  Law  J.  Bepb 
(n.  s.)  Exch.  57.] 

Our.  adv.  vuiL 

Judgment  was  now  delivered  by 

Alderson,  B.  This  was  a  motion  for  a  new  trial,  and  was  argued 
before  us.  The  cause  was  tried  before  my  brother  Piatt,  and  the 
question  arose  as  to  whether  or  not  the  committee  of  directors  by 
whom  certain  Grerman  mines  were  to  be  carried  on,  had  the  power  of 
borrowiuj?;  and  it  appeared  from  the  circumstances  of  the  case,  and 
the  jury  &und,  that  in  their  opinion  it  was  necessary  for  the  purpose 
of  carrying  on  the  mines  that  the  money  should  be  borrowed ;  but  we 
are  of  opinion  that,  notwithstanding  that  finding,  the  company  could 
not  have  any  such  power  as  that  of  borrowing  money.  The  mines 
were  to  be  worked  by  a  company,  and  the  company  was  to  levy  a 
large  sum  of  money  with  which  to  cawy  on  that  concern,  amounting 
to  about  50,000/L  There  is,  in  the  deed  of  settlement,  by  whidi  the 
directors  were  empowered  to  act,  a  power  in  very  general  terms :  it  is, 
<<  that  the  affairs  and  business  of  the  company  shall  be  under  the  sole 
and  entire  control  of  the  directors,  of  whom  there  shall  not  be  less 
than  five  or  more  than  nine,  and  three  of  them  shall  form  meetings 
of  the  directors,  and  shall  for  all  purposes  be  competent  to  act" 
Now,  no  doubt  those  are  very  large  words,  but  they  must  be  taken  in 
conjunction  with  the  general  words  and  purport  of  the  deed ;  and  the 
general  words  and  purport  of  the  deed  confine  the  concern  to  the  car- 
rying on  of  the  mines  by  levying  a  large  sum  of  money  as  capital, 
out  of  which  capital  the  mines  are  to  be  worked  for  the  benefit  of  the 
company.  It  follows,  therefore,  that  the  directors  had  the  whole,  sole, 
and  complete,  exclusive  and  entire  control,  only  with  respect  to  the 
management  of  the  company  by  means  of  the  moneys  which  were 
levied,  and  that  they  had  no  power  whatever  to  borrow  money.  It 
would  make  a  vast  difference  to  the  subscribers  if  such  a  power  con- 
tained in  these  words  were  to  be  construed  as  imposing  an  unlimited 
responsibility  on  the  parties  who  have  entered  into  the  concern,  be- 
yond the  capital  which  they  supposed  themselves  to  have  subscribed, 
and  with  which  capital  the  concern  was  entirely  to  be  carried  on. 
We  think,  therefore,  my  brother  Piatt  was  wrong  in  leaving  the  point 
to  the  jury ;  and  that  though  the  jury  might  in  their  opinion  think  it 
necessary  for  the  purpose  of  carrying  on  the  mine,  and  convenient, 
that  the  money  should  be  boirowed,  yet  that  could  not  be  done  with- 
out the  consent  of  all  the  subscribers ;  and  with  tiie  consent  ci  all 
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the  8tibBcriber8,  no  doubt,  it  might  be  done.    That  would  be  on  a  to- 
tally different  footing.    We  think,  therefore,  there  must  be  a  new  triaL 

Bule  absolute. 


Isaacs  v.  WyldJ 
Deoember  5, 1851. 

(huni^  Ckmrt'-^  Claim  above  50L — Abandonment  of  Excess;  when 

to  be  made. 

Where  a  plaint  is  broo^t  in  a  ooant;  coort  to  recover  502.  in  reepect  of  a  cause  of  action  to 
a  greater  amonnt,  the  excesa  being  abandoned,  porsnant  to  9  &  10  Vict  c.  95.  8.  63,  the 
abandonment  need  not  appear  npon  the  plaint  or  particulars  of  demand,  alihongh  sach  is 
die  most  reasonable  course.  ' 

Where,  tiierefore,  at  the  hearing  the  excess  was  abandoned,  and  a  minute  made  bj  the  jndge 
of  the  abandonment,  it  waa :  •— 

Mdd,  on  motion  for  a  prohibition,  that  he  had  jorisdiction  to  give  jndgment  and  grant  exe* 
cation  for  50t 

This  was  a  rule  nisi  for  a  prohibition  to  the  judge  of  the  County 
Court  of  Cornwall  to  restrain  him  from  proceeding  in  this  cause. 

It  appeared  upon  the  affidavits,  that  the  plaint,  summons,  and  par- 
ticulars were  in  the  ordinary  form  as  for  a  aebt  of  SOL  for  goods  sold, 
but  at  the  trial  it  was  shown  that  the  plaintiff's  entire  claim  was  up- 
wards of  98/.  for  goods  supplied  to  the  defendant  at  various  times, 
but  so  as  to  form  one  entire  demand.  The  judge  then  required  the 
plaintiff  to  abandon  the  excess  above  50/.,  which  the  defendant 
objected  to,  but  the  abandonment  was  then  made,  i^nd  a  naemoran- 
dum  written  on  the  particulars  that  the '50/.  sought  to  be  recovered 
was  in  full  satisfaction  of  the  whole  sum  claimed.  Judgment  was 
then  given  for  the  50/.,  the  abandonment  of  the  excess  being  entered 
by  the  judge  upon  his  minutes.  The  rule  had  been  obtained  upon 
the  ground  that  the  court  had  no  jurisdiction,.  th,e  abi^LQidPAmjent  not 
having  been  made  in  time. 

Kingdon  now  showed  cause'.^-The  question'  turns  upon  the  con- 
struction to  be  put  upon  the  9  &  10  Vict.  c.  95^  s.  63,  which  enacts, 
^  It  shall  not  be  lawful  for  any  plaintiff  to  divide  any  cause  of  action 
for  the  purpose  of  brinmng  two  or  more  suits  in  any  of  the  said 
courts ;  but  any  plaintiff  having  cause  of  action  for  more  than  20/., 
for  which  a  plaint  might  be  entered  under  this  act  if  not  for  more 
than  20/.,  may  abandon  the  excess,  and  thereupon  the  plaintiff  shall, 
on  proving  his  case,  recover  to  an  amount  not  exceeding  20/. ;  and  the 
judgment  of  the  Court  upon  such  plaint  shall  be  in  fuU  discharge  of 
all  demands  in  respect  of  such  cause  of  action,  and  entry  of  the  judg- 
II  _      -  I    I II  -  -     ■  -  •  — * 

1 21  Law  J.  Bep.  0^.  s.)  Ezoh.  46.    16  Jar.  1185. 

s  Not.  S2,  belbift  x'ou.ock,  C.  B.,  "Basoj^  B.,  Au>sB80ir,  B.,  and  Faatt,  B. 


492  COURT  OF  EXCHEQUER,  1851-52. 

Isaacs  V.  Wyld. 

■" ^ ._^_^________— ^-_— ^_^_— ^.^— ^_— _~-— ^-— — — ^-^— 

ment  shall  be  made  accordingly."  By  the  13  &  14  Vict  c  61,  s.  1, 
the  jurisdiction  is  extended  to  50/.,  and  the  same  provisions  as  to 
abandonment,  &C,  are  made  applicable  to  prooeediags  for  the  l^iger 
sum.  There  are  two  answers  to  this  rule ;  first,  that  it  is  a  mere 
question  of  practice  when  and  how  the  abandonment  is  to  be  made, 
and  therefore  it  is  not  a  subject  for  prohibition.  Ez  parte  SmyiAj  2 
Cr.  M.  &  R.  748 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  Exch.  33 ;  Roberts  t. 
Humbyy  3  Mee.  &  W.  120 ;  s.  c.  nom.  R.  v.  Bath  Court  of  Reqaests, 
7  Law  J.  Rep.  (n.  s.)  Exch.  45 ;  Jolly  v.  BaineSj  12  Ad.  &  EL  201 ; 
s.  c  9  Law  J.  Rep.  (n.  s.)  Q.  B.  349.  In  MeUish  v.  Eichardson,  I  CL 
&  F.  224,  Baylev,  B.,  in  delivering  the  opinion  of  the  judges  said, 
'^  The  practice  of  the  courts  below  is  a  matter  which  belongs  by  law 
to  the  exclusive  discretion  of  the  court  itself,  it  being  presumed  that 
such  practice  will  be  controlled  by  a  sound  legal  discretion.  It  is, 
therefore,  left  to  their  own  government  alone,  without  any  appeal  to 
or  revision  by  a  superior  court"  'And  under  the  Ck>unty  Courts  Act 
a  prohibition  was  refused  although  it  was  shown  that  the  defendant 
never  had  in  fact  been  summoned ;  the  court  holding,  that  the  suffi* 
ciency  of  the  service  of  the  summons  was  a  matter  of  practice  for  the 
Judge  of  the  county  court  exclusively.  Robinson  v.  Lenaghanj  2 
Exch.  Rep.  333 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  174. 

[Parke,  B.  It  is  contended  here  that  there  is  no  jurisdiction  unless 
the  excess  is  first  abandoned.] 

It  is  a  mere  matter  of  practice,  and  the  judges  would  have  power 
under  the  12  &  13  Vict.  c.  101.  s.  12.  to  regulate  it  by  a  rule  of  court 
But  the  further  answer  is,  that  the  abandonment  was  rightly  made  at 
the  hearing  of  the  plaint.  The  actual  abandonment  is  sdl  that  ia 
required  by  the  statute,  and  in  the  absence  of  a  statutory  provision  or 
any  rule  of  court  made  pursuant  to  the  statute,  an  abandonment  as 
in  the  present  case  suffices.^  The  point  has  been  discussed  incident- 
ally several  times,  but  not  Vet  decided.  In  Vines  v.  Arnold,  8  Com. 
B.  Rep.  632 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  C.  P.  98,  where  a  pkint  had 
been  brought  and  judgment  obtained  upon  the  admission  of  the 
defendant  for  17/.,  the  real  amount  being  38/.  10^.,  and  there  was  no 
abandonment  of  the  excess,  it  was  held,  that  the  plaintiff  oould 
recover  the  balance  in  another  action.  Maule,  J.,  there  said,  ^  If  the 
plaintiff  had  appeared,  the  defendant  might  have  said  he  was  entitled 
to  judgment  unless  the  plaintiff  abandoned  the  residue  of  his  claim, 
and  the  plaintiff  might  then  either  have  abandoned  it  or  withdrawn.'' 
This  implies  that  the  abandonment  at  the  hearing,  was  sufficient 

[Parke,  B.  The  decision  in  that  case  only  was  that  some  act  of 
abandonment'^as  necessary.] 

In  BnmskOl  v.  Powell,  19  Law  J.  Rep.  (n.  s.)  Exch.  362,  Parke,  B. 
delivering  the  judgment  of  the  Court  said,  "  It  does  not  appear  that 
the  plaintiff  entered  any  disclaimer  or  any  minute  or  memorandum 
upon  the  records  of  the  county  court  disclaiming  the  remainder  at  the 
time  that  he  recovered  the  sum  of  20/.'' 

{Parke,  B.  What  I  there  said  was,  that  there  must  be  some 
minute  on  the  record ;  I  did  n6t  consider  when  it  was  to  be  entered.] 

The  point  was  again  referred  to  in  The  Apothecstries  Gofnptmy  v. 
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Burt^  5  Exch.  Rep.  363,  s.  c.  19  Law  J.  Rep.  (n.  b.)  Exch.  334 ;  but 
nothing  was  decided.  Under  the  old  practice  in  the  county  court  the 
admission  of  the  receipt  of  part  of  a  demand,  in  order  to  bring  it 
within  the  jurisdiction,  was  made  in  the  declaration — Com.  Dig.  tit 
« County  Court,'  8. 

Udall^  in  support  of  the  rule. — It  is  submitted  that  the  true  con- 
struction of  the  statute  is,  that  the  abandonment  is  a  condition  prece- 
dent to  the  jurisdiction  where  the  cause  of  action  exceeds  50/.  Why 
should  the  defendant  be  compelled  to  go  into  court  to  ascertain  that 
the  plaintiff  will  be  satisfied  with  the  less  sum  when  he  would  pro- 
bably pay  at  once  or  not  appear  if  he  was  informed  by  the  plaint 
that  the  excess  was  abandoned  ?  The  cause  of  action  in  the  63rd 
section  must  mean  the  cause  of  action  in  the  plaint,  and  therefore  the 
whole  cause  of  action  must  there  be  stated.  This  is  in  conformity 
with  other  sections,  as  the  59th,  which  requires  the  substance  of  the 
action  intended  to  be  brought  to  be  specified  in  the  plaint  and  the 
summons,  and  by  section  75,  no  evidence  of  any  demand  or  cause  of 
action  not  stated  in  the  summons  is  to  be  given.  There  ought,  at 
any  rate,  to  be  some  formal  act  before  the  day  for  hearing.  Here 
the  defendant  did  all  that  he  could  to  insist  upon  his  right  at  the 
time  by  objecting  to  the  abandonment  at  that  stage  of  the  cause. 

OiMT.  adv.  wit. 

Judgment  was  now  delivered  by—  * 

Parke,  B.  This  was  a  rule  for  a  prohibition  against  the  Judge  of 
the  County  Court  of  Cornwall  to  prohibit  him  from  proceeding  in  a 
plaint  for  50/.  for  goods  delivered.  It  appeared  on  the  affidavits  that 
this  was  part  of  a  larger  sum  of  98/.  for  goods  supplied  at  different 
times,  which  would  constitute  an  entire  demand,  on  the  principle  laid 
down  in  Grimbly  v.  Aykroyd^  1  Exch.  Rep.  479 ;  s.  o.  17  Law  J.  Rep. 
(n.  s.)  Exch.  157 ;  and  it  was  contended  the  Judge  had  no  jurisdic- 
tion to  try  a  plaint  for  part  of  a  demand,  which  this  was,  unless  a 
declaimer  was  entered  on  the  proceedings  of  the  court  at  the  time  of 
the  plaint  entered.  The  question  turns  upon  the  63rd  section  of  the 
9  &  10  Vict  c.  95. — [His  Lordship  read  the  section  and  proceeded.] 
On  the  construction  of  this  clause  it  has  been  held  in  several  cases- 
Fines  v.  Arnold  and  Brunskill  v.  Powell — ^that  the  mere  fact  of  suing 
for  a  portion  of  an  entire  demand  is  not  an  abandonment  of  the 
excess,  but  that  some  act  of  abandonment  in  the  court  is  necessary,  and 
it  seems  that  a  memorandum  of  such  abandonment  ought  to  be  entered 
on  the  proceedings  of  the  court ;  but  it  does  not  clearly  appear  from  the 
wording  of  this  section,  nor  has  it  been  decided,  when  such  abandon- 
ment must  take  place.  The  plaintiff  may  abandon,  and  thereupon, 
on  proving  his  case,  recover  the  amount  to  the  extent  to  which  the 
county  court  has  jurisdiction.  The  most  reasonable  course  undoubt- 
edly is  that  the  abandonment  should  be  on  the  face  of  the  summons 
or  the  particulars  annexed,  so  that  the  defendant  may  at  once  accede 
to  the  claim  if  he  is  so  minded,  instead  of  being  obliged  to  be  at  the 
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trouble  and  expense  of  attending  the  county  court  in  order  to  compd 
the  plaintiff  to  abandon  the  excess  abore  50/.  on  the  hearing;  but 
there  is  no  express  provision  to  this  effect  in  the  act :  and  the  lan- 
guage of  the  63id  section,  although  equiTocal,  seems  rather  to  inti* 
mate  that  the  abandonment  may  be  on  or  before  the  hearing.  In 
this  case  there  was  at  the  time  of  the  hearing  a  formal  abandonment 
of  the  excess  of  the  entire  demlind  abtfye  50/.,  and  an  entry  or  minute 
made  on  the  face  of  the  proceedings,  and  after  such  abanaonment  we 
cannot  say  the  judge  of  the  county  court  had  not  jurisdiction  to  give 
judgment  and  to  grant  execution  for  50/.  We  therefore  think  the 
rule  should  be  discharged.  It  certainly  would  be  as  well  if  tiie  county 
court  judges  should,  under  the  powers  of  12  &  13  Vict  c  101,  s.  12, 
make  a  rule  to  require  the  disclaimer  to  be  stated  on  the  face  of  the 
summons  or  particulars  of  demand  annexed. 

Rule  dischargedy  vrithfnA  cosU. 


Lawrance  f7.  Boston  &  others.^ 

November  22, 1851. 

Mortgoffe —  ^mp  Act^  55  Geo.  3,  c.  184,  Sched.  Part  1, "  Mortgage  " — 

Policy  of  Insurance. 

A  being  indebted  to  the  defendant  in  1847.  7«.  6<f.  mortgaged  by  deed  certain  fimiitiire  to  hisi| 
and  also  assigned  a  policy  of  aasuranoe,  with  a  proTuio  for  redemption  on  payment  of  die 
principal  money  and  interest  It  was  also  proyided,  that  on  default  of  payment,  the  defend- 
ant should  have  the  power  of  taking  and  selling  the  fumitnre,  and  of  reimborsing  himsself 
thereont  for  all  costs  and  expenses,  and  also  for  all  snma  expended  by  him  in  keeping  the 
policy  on  foot.  Then  followed  a  covenant  by  A  for  repayment  to  the  defendant  en  184t  7s. 
6c7.,  and  for  payment  to  the  insurance  office  of  the  premiums :  that  in  case  of  avoidance  of 
the  policy,  or  the  insolvency  of  the  insurance  company,  A  would  insure  in  another  office,  and 
assign  the  new  policy  to  the  defendant:  that  in  case  of  A's  n^lectine  to  pay  the  premiam, 
the  defendant  might  pay  it  to  the  office,  and  that  the  sums  advanced  by  the  defendant  fer 
continuing  Uic  insurance  should  be  considered  as  principal  moneys  and  bear  interest,  and 
that  the  policy  should  be  a  security  to  the  defendant  for  the  repayment  thereof,  and  should 
not  be  redeemed  without  payment  to  the  defendant  of  the  sum  advanced  and  inteniti  as 
weU  as  of  the  1847.  7s.  6<7. :  — 

Mstdj  thai  such  mortga^  was  not  a  "  security  for  the  repajinent  of  money  to  be  thereafter 
lent,  advanced,  or  paid "  to  an  amount  '*  uncertain  and  without  limit,**  within  the  Stamp 
Act,  55  Geo.  3,  c.  184,  sched.  Port  1,  tit.  "  Mortgage,"  and  therefore  that  it  did  not  requhe 
a  stamp  of  26/. 

^  Trespass  for  breaking  and  entering  the  plaintiff's  house,  and  seizing 
his  goods. 

^  Pleas.  First,  not  guilty ;  secondly,  that  the  house  was  not  the  plain- 
tiff's house ;  thirdly,  that  the  goods  were  not  the  goods  of  the  plaintifil 
At  the  trial,  before  CressweU,  J.,  at  the  last  Suffolk  Summer  As- 
sizes, the  facts  were  these  :  —  A  person  named  Guy  being  indebted 
to  the  defendant  Boston  in  the  sum  of  184/.  7^.  6J.,  assigned  to  the 
latter  by  way  of  mortgage  certain  furniture  and  goods.     The  deed  of 

*  21  Law  J.  Bep.  (n.  s.)  Exch.  49. 
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assignment  recited  a  polioy  made  by  Guy  with  the  Mitre  Assurance 
Office,  and  a  debt  of  184^  1$,  6(L  as  due  from  Gay  to  the  defendant 
Boston.  It  was  then  witnessed  that  Guy  sold  and  assigned  to  the 
defendant  the  said  fumitnre,  and  also  assigned  to  him  tiie  policy  of 
assurance,  subject  to  a  proviso  for  redemption  on  payment  of  the 
principal  money  and  interest  by  instalments ;  and  that  on  default  of 
payment  the  defendant  might  enter  the  house  of  Chiy  and  take  pos- 
session of  the  furniture,  and  sell  the  same,  and  out  of  the  moneys 
received  should  have  the  power  of  reimbursing  himself  for  all  costs 
and  expenses,  &c.,  and  also  for  sums  that  he  might  expend  in  keeping 
on  foot  the  policy.  There  was  then  a  covenant  by  Gkiy  for  repay- 
ment to  the  defendant  Boston  of  184£  7s.  6^,  and  for  payment  to  the 
Mitre  Asssurance  Office  of  the  annual  premiums :  and  that  in  case 
of  the  policy  being  avoided,  or  in  case  of  the  insolvency  of  the  assur- 
ance company,  Ghiy  would  cause  an  insurance  to  be  enected  in  some 
other  office,  and  would  assign  such  last-mentioned  policy  to  the  de- 
fendant. That  in  case  of  Guy's  neglecting  to  pay  the  premium,  the 
defendant  might  pay  it  to  the  assurance  office,  and  mat  the  sums 
advanced  by  the  defendant  for  continuing  the  insurance  should  be 
considered  as  ^  principal  moneys,^'  and  bear  interest.  That  the  policy 
should  be  security  to  the  defendant  for  the  repayment  thereof ;  and 
that  the  policy  should  not  be  redeemed  without  payment  to  the 
defendant  of  the  sums  advanced  and  interest,  as  well  as  of  the 
184Z.  7s.  6(2.  The  instalments  not  having  been  paid,  and  the  defend- 
ants having  seized  the  furiuture  in  question  under  the  deed  of  assign- 
ment, the  plaintiff  claimed  it  as  his  property  and  brought  the  present 
action.  The  defendants  tendered  in  evidence  the  deed  of  assignment, 
bearing  a  21.  stamp :  this  was  objected  to  on  the  part  of  tiie  plaintiff, 
on  the  ground  of  its  not  being  stamped  with  a  2&L  stamp,  under  the 
65  Gteo.  3,  c  184,  sched.  Part  1,  tit  "  Mortgage."  ^  The  learned  judge 
overruled  the  objection  and  received  the  deed,  and  the  defendants  had 
a  verdict 

JPrendergast  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  the  improper  reception  of  this  evidence,  —    « 

November  21  and  22.  ByleSy  Serjt^  and  Conchy  for  the  defendant 
Boston ;  OMaUey  and  D.  KeanCy  for  another  defendant ;  and  Power^ 
for  the  two  other  defendants,  showed  cause.  The  deed  was  properly 
stamped  with  an  ad  valorem  stamp,  and  did  not  require  a  stamp  of 
25L  within  the  Stamp  Act,  55  Geo.  3,  c  184,  sched.  Part  1,  tit  "^  Mort- 
gage."    The  sum  to  be  secured  in  this  case  is  184/.  7s.  6d.  only,  and 

1  The  clause  applicable  to  this  case  i^as  follows :  —  ^  And  when  the  same  respect- 
irely  shall  be  made  as  a  security  for  die  repayment  of  money  to  be  thereafter  lent,  ad- 
vanced, or  paid,  or  which  may  become  due  upon  an  account  current,  together  with  any 
sum  already  advanced  or  due,  or  without,  as  the  case  may  be ;  other  t£ui  and  except 
any  sum  or  sums  of  money  to  be  advanced  for  the  insurance  df  any  property  comprised 
in  such  mortgage  or  security  against  damage  by  fire,  or  to  be  advanced  for  the  insur- 
ance of  any  life  or  lives  pursuant  to  any  agreement  in  any  deed  whereby  any  annuity 
shall  be  sranted  or  seemed  for  such  life  or  lives ;  if  the  total  amount  secured  or  to  bd 
ultimate^  recoverable  thereupon  shall  be  uncertain  and  without  any  limit,  26L 
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the  other  sums  charged  are  merely  for  the  purpose  of  enabling  the 
principal  sum  to  be  realized. 

[Parke,  B.  Yoor  argument  is,  that  there  was  no  ^^debt'*  in  this 
case  beyond  the  amount  of  1842.  7^.  6(L  WrougkUmY.  TwrUe^  11  Mee. 
&  W.  661 ;  8.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  67,  shows  that,  to  ren- 
der a  stamp  necessary,  there  must  be  a  '*  debt"  ] 

That  is  the  argument 

[Parke,  B.  It  may  be  doubtful  whether  the  case  of  Halse  v.  Peters^ 
2  B.  &  Ad.  807 ;  s.  c.  1  Law  J.  Rep.  (n.  s.^  K.  B.  2,  is  good  law.] 

The  premiums  of  insurance  were  not  a  charge  by  way  of  mortgage, 
but  were  merely  the  means  of  enabling  the  mortgagee  to  recover  tiie 
principal  sum  secured. 

[Parke,  B.  I  do  not  think  there  is  a  "debt"  in  this  case  within 
the  meaning  of  the  Stamp  Act] 

Doe  d.  Merceron  v.  Bragg^  8  Ad.  &  E.  620 ;  s.  c.  7  Law  J.  Rep. 
(n.  s.)  Q.  B.  263 ;  and  Doe  d.  ScrtUah  v.  SnaUh,  8  Bing.  146,  are  in 

E>int  This  case  is  governed  by  Wroughton  v.  Turtle.  There  Parke, 
.,  in  delivering  the  judgment  of  the  court,  uses  the  following  lan- 
guage with  reference  to  the  clauses  in  question  in  the  Stamp  Act :  — 
^  These  two  classes  appear  to  embrace  mortgages  for  all  descriptions 
of  debts — the  first,  present;  the  second,  future.  The  first  class,  in 
express  terms,  embraces  present  loans  and  debts  only.  The  second 
ought  to  be  construed  in  the  same  way  to  apply  to  future  loans  and 
debts  only ;  for  there  is  no  reason  why  a  mortgage  for  the  same  de- 
scription of  payment  should  be  subject  to  duty  in  one  case  and  not 
in  another;  why  it  should  be  subject  to  duty  if  made  after  the  execu- 
tion of  the  instrument,  and  not  it  made  before.  By  holding  that  the 
word  "  paid  "  means  so  paid  as  to  constitute  a  debt,  and  the  repay- 
ment of  which  the  mortgage  is  to  secure,  the  whole  enactment  is 
rendered  reasonable  and  consistent"  The  maxim,  expressio  earum 
qtue  tacite  insunt  nihil  operatur  applies  to  this  case.  Here  the  covenant 
is  not,  to  pay  the  premiums  to  Boston,  but  to  the  insurance  office. 
The  debtor  would  be  charged  by  law  with  the  premiums  and  interest, 
and  therefore  the  deed  does  no  more  than  the  law  would  do  without 
it  Doe.  d.  Scrvion  v.  SnaUh.  Frith  v.  Rotherham^  16  Mee.  &  W.  39 ; 
s.  0. 16  Law  J.  Rep.  (n.  s.)  Exch.  133,  was  the  case  of  a  bond  condi- 
tioned for  the  payment  to  bankers  of  all  such  sums  of  money  not  ex- 
ceeding in  the  whole  10002.,  which  from  time  to  time  should  be  and 
remain  due  from  the  obligor  to  the  bankers  on  the  balance  of  his  ac- 
count current,  tosfether  with  such  interest  and  commission  as  should 
be  due  to  the  said  bankers,  and  all  customary  and  incidental  charges 
for  stamps,  &c. ;  and  it  was  held  that  a  stamp  on  the  principal  sum 
of  1000^  was  sufficient  The  premiums  are  made  merely  for  the 
purpose  of  preserving  the  principal  siftject-matter  that  is  to  be  secured. 
They  are  merely  subsidiary.  Again,  adverting  to  the  language  of  the 
deed,  the  covenant  is  to  the  e£fect,  that  the  sums  paid  shall  be  con- 
sidered as  "  principal  moneys^^  not  as  the  principal  money.  The  ques- 
tion is,  what  was  the  sum  secured  by  this  deed  ?  And  it  is  plain  that 
that  sum  was  184/.  Is.  6(2.,  and  no  more. 
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Prendergast  and  Cowlings  in  support  of  the  rule.— *Thi8  case  falls 
within  the  piincipie  of  Wraughton  v.  Turtle.  The  debtor  (Guy)  stipu- 
lates that  on  the  happening  of  certain  events  he  shall  be  bound  to 
make  a  fresh  insurance,  a  step  which  but  for  this  express  stipulation 
he  could  not  be  bound  to  take*  The  payments  at^h  to  the  insur- 
ance, but  a  new  estate  is  mortgaged  to  the  insurance  company.  If  a 
fresh  policy  were  effected,  diflferent  premiums  and  different  sums  of 
money  would  have  to  be  paid  annuflilly. 

[Parke,  B.  This  is  the  case  of  a  charge  on  the  policy,  and  not  on 
the  furniture.] 

It  is  submitted  that  the  charge  is  upon  the  furniture ;  for  the  sums 
that  may  be  advanced  by  the  defendant  for  continuing  the  insurance 
are  to  be  considered  as  principal  moneys,  and  are  to  bear  interest 
The  payments  are  put  on  the  footing  of  principal  money,  and  all  the 
powers  for  securing  the  one  are  applicable  to  the  other. 

I  Parke,  B.     The  subject-matter  must  be  a  "  debt"  before  it  can  be 
>leto  stamp  duty.] 

It  is  a  debt  The  parties  stipulate  that  it  shall  not  only  be  a  debt, 
but  that  it  shall  be  a  charge  upon  the  property,  and  an  action  of  cove- 
nant might  be  maintained  in  respect  of  it  The  words  of  the  Stamp 
Act  are,  ^'  advanced  and  paid ;"  and  the  words  in  the  mortgage  deed 
are,  ^  sums  to  be  advanced."  Here,  there  was  a  charge  creating  an 
additional  debt,  and  that  required  a  larger  stamp.  It  is  not  neces- 
sary to  question  the  authority  of  Doe  d.  Meruion  v.  Snaith.  There  the 
costs  are  impliedly  to  be  paid  by  the  mortgagor ;  and,  therefore,  the 
rule  expressio  earvm  quce  tacite  insv/nt  nihU  operatur  applied.  Halse  v. 
Peters  and  Wroughton  v.  Turtk  govern  this  case. — They  also  referred 
to  Doe  d.  Merceran  v.  Brag^  and  Frith  v.  Roiherham. 

Ouv.  adv.  vuU. 

The  judgment  of  the  Court^  was  now  delivered  by— 

Pollock,  C.  B.  In  this  case  we  think  the  rule  must  be  discharged. 
The  question  was  as  to  the  sufficiency  of  the  stamp  on  a  mortgage 
deed,  and  it  was  insisted,  that  inasmuch  as  it  was  framed  so  as  to  give 
security  for  an  advance  of  an  indefinite  amount  of  debt,  it  required 
a  stamp  of  25/.,  whereas  the  one  stamp  imposed  upon  the  deed  was 
that  appropriated  to  a  sum  under  200^  only.  The  case  of  Wrough' 
ton  V.  Turtle  seems  to  us  to  decide  the  question  when  properly  con- 
sideied.  There  it  was  held  by  this  Court,  that  the  securities  there- 
after to  be  made  axe  constituted,  when  made,  a  debt  recoverable  by 
law  between  the  parties,  and  require,  in  case  those  debts  are  not 
limited  in  amount,  a  stamp  of  25L ;  but  where  those  debts  are  only 
charges  on  the  mortgage,  but  not  debts  recoverable  at  law,  the  amount 
of  the  stamp  is  limited  by  the  amount  of  the  original  debt  secured. 

There  is  also  a  second  principle  adverted  to  in  the  judgment, 
namely,  that  if  the  charges  expressly  laid  on  the  property  by  the  deed 
are  such  as  without  express  worcb  fall  on  the  mortgage,  the  same 

1  FoLLOCx,  C.  B^  Fabkb,  B~  Aldkbson,  B»  and  Fijitt,  B. 
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eonsequence  follows,  that  they  are  not  to  be  added  in  estimating  Uie 
amount  of  the  stamp  requisite  to  the  original  debt  secured.  Now,  we 
think,  that  the  first  of  these  principles  is  sufficient  to  decide  the  pre- 
sent case. 

The  sum  secured  here  is  184/.  75.  6^ ;  it  is  secured  by  a  mortgage 
upon  the  furniture,  and  upon  a  policy  of  insurance  for  4992.  19^.  od* 
The  insurance  was  in  the  Mitre  Insurance  Office.  There  is  a  stipu- 
lation, that  if  the  mortgagor  does  not  duly  pay  the  premiums,  tiie 
mortgagee  may  do  so  and  add  them  as  a  charge  to  the  first  property 
mortgaged.  If  this  charge  had  been  confined  to  the  policy,  tiie  prin- 
ciple expressio  eorum  quuB  iacUe  insuni  nihil  operatur  would  have 
applied ;  but  it  is  not  so  confined  as  to  this  property.  But  though 
this  is  so,  we  do  not  think  that  on  the  proper  construction  of  the 
whole  deed  this  charge  when  paid  by  the  mortgagee  became  a  dehi 
due  firom  the  mortgagor  to  him,  and  recoverable  at  law.  The  cove- 
nant to  pay  is  confined  to  the  original  debt,  the  184/.  Is.  6d,  As  to 
the  expense  of  obtaining  a  firesh  policy,  and  the  payment  of  these  pre- 
miums by  the  mortgagee,  we  think  that  the  deed,  properly  considered, 
charged  them  only  on  the  new  policy,  and  does  no  more  than,  without 
such  an  express  charge,  a  court  of  equity  would  have  compelled  the 
mortgagor  to  do.  Now,  the  words  that  those  charges  should  be  ^  prin- 
cipal moneys,"  and  that  interest  should  be  charged  on  the  second 
policy,  and  should  be  deducted  out  of  its  eventual  proceeds,  do  not, 
as  we  think,  amount  to  any  covenant  by  the  mortgagor  to  pay  them 
to  the  mortga|3[ee.  In  this  part  of  the  deed,  therefore,  both  the  prin- 
ciples stated  in  Wroughton  v.  Turtle  apply.  Looking,  therefore,  at 
both  parts  of  the  mortgage,  we  think  that  the  only  debt  secured  by 
the  deed  was  that  of  lo^L  75.  Gd. ;  and,  therefore,  that  the  stamp  was 
sufficient    The  rule^  therefore,  will  be  discharged. 

RuU  discharged. 


COTTBE   V.   RlCHAIUOSON.^ 

December  6,  1851. 

Lease  —  Merger — Assignment  operating  as  New  Lease. 

A,  the  plaintiiF,  demised  to  B  certain  premises  for  a  term  of  fifty-five  years,  in  consideration 
of  baol^  subject  to  the  payment  of  a  yearly  rent  of  84^  and  coTcnants  for  repair,  &c,  boi 
the  consideration  money  not  being  paid,  B,  &c  sabseqnentlj  assigned  to  A,  by  way  of 
mortgage,  the  whole  of  the  residue  of  the  term  then  unexpired,  subject  to  the  rent  and 
covenants,  and  with  a  power  of  sale.  Notice  of  sale  having  been  given  by  A.  pnr- 
toant  to  the  power,  the  plaintiff,  in  consideration  of  600^.  by  a  deed  "  baigained,  sold,  as- 
ngned,  transferred,  and  set  over'*  to  the  defendant  the  premises  described  in  the  lease,  to 
hold  for  aJl  the  rest,  residue,  and  remainder  of  the  said  term  of  fifty-five  years  granted  by 
tiie  plaintiff  to  B  discharged  fh>m  the  mortgage  debt,  but  subject  to  the  payment  of  the 

1  21  Lftw  J.  Bep.  (k.  8.)  ExcL  52. 
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yearly  real  of  M^  and  to  the  ooTenaats  in  the  said  lease  to  B ;  and  the  defendant  ooto- 
nanted  to  pay  the  rent  and  perform  the  covenants.  The  defendant  then  entered  apon  the 
premises :  •— 

ffeld^  that  although  the  term  of  fifty-five  years  was  merged  hy  the  mortgage  to  the  lessor, 
the  effect  oi  the  conveyance  to  the  defendant  was  to  create  a  new  term  of  the  same  dura- 
tion as  the  unexpired  part  of  the  old  term,  and  that  the  defendant  was  liable  upon  the 
covenants  to  pay  the  rent,  and  to  perform  the  repairs. 

Covenant.  The  declaration  stated  that  by  an  indenture,  dated 
the  23rd  of  September,  1830,  and  referred  to  in  the  reeitak  of  the 
indenture  next  hereinafter  mentioned,  then  made  between  the  plain- 
tiff  as  sole  executor  of  William  Cottee  of  the  one  part,  and  Daniel 
Allen  of  the  other  part,  the  plaintiff,  in  consideration  of  the  sum  of 
530/.  to  be  paid  by  the  said  Daniel  Allen  to  the  said  plaintiff,  did 
demise  and  lease  unto  the  said  Daniel  Allen,  his  executors,  adminis* 
trators,  and  assigns,  all  that  messuage  or  tenement  therein  described 
as  partly  leased  to  Francis  Taylor,  and  in  the  occupation  of  certain 
persons,  together  with  the  right  of  way  and  free  egress  and  ingress  to 
the  said  premises,  to  have  and  to  hold  the  said  messuage  and  pre* 
mises,  with  the  appurtenances,  subject  to  the  said  lease  to  Francis 
Taylor  of  part  thereof,  unto  the  said  Daniel  Allen,  his  executors, 
administrators,  and  assigns,  from  the  SSth  of  September  then  instant, 
for  the  term  of  fifty-five  years ;  who  then  covenanted  to  pay  to  the 
plaintiff  as  such  executor  as  aforesaid,  his  executors,  administrators, 
and  assigns,  a  rent  of  842.  per  annum,  and  also  to  repair.  It  then 
stated  that  afterwards,  on  the  7th  of  July,  in  the  year  1832,  by  ano* 
ther  indenture  made  between  the  plaintiff  of  the  one  part,  and  the 
defendant  of  the  other  part,  reciting  the  lease  of  the  23rd  of  Sep- 
tember, 1830,  and  that  the  plaintiff  had  agreed  to  take  with  other 
security  a  mortgage  of  the  said  leasehold  premises  for  the  sum  paya* 
ble  as  thereinafter  mentioned,  it  was  witnessed  that  Daniel  Allen  did 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the  plaintiff^  his  exe- 
cutors, administrators,  and  assigns,  the  premises  comprised  in  and 
demised  by  the  thereinbefore  in  part  recited  indenture  of  lease  of  the 
23rd  of  September,  1830,  with  their  appurtenances,  and  the  right, 
title,  and  interest  of  the  said  Daniel  Allen  thereto,  to  hold  the  same 
unto  him,  his  executors,  administrators,  and  assigns,  for  all  the  residue 
then  unexpired  of  the  term  of  fifty-five  years  created  by  the  said  there- 
inbefore recited  indenture  of  lease,  subject  to  the  rents  and  covenants 
in  the  same  indenture  reserved  and  contained ;  and  also  subject  to  a 
proviso  and  agreement  for  redemption  by  the  said  Daniel  Allen,  his 
heirs,  executors,  and  administrators,  on  payment  by  him  or  them  of 
530/.,  with  interest,  at  the  rate  of  5L  per  cent  per  annum,  at  a  day 
thereinbefore  mentioned  and  then  long  since  past,  and  with  power  to 
sell  on  giving  three  months'  notice.  Jt  then  stated  that,  pursuant  to 
that  power,  notice  had  been  given  to  sell,  that  Daniel  Allen  had 
become  insolvent,  and  that  the  plaintiff  had  agreed  to  sell  to  the 
defendant  for  500/.  It  then  stated,  that  in  consideration  of  the  500L 
in  hand  paid  to  the  plaintiff,  the  plaintiff  bargained,  sold,  assigned,  and 
transferred  and  set  over  to  the  defendant  all  those  the  tenements 
described  in  the  lease,  to  have  and  to  hold  the  premises  from  the  23rd 
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of  June  then  next,  for  and  daring  all  the  rest,  reaidne,  and  remaind^of 
the  term  of  fifty-five  years  granted  by  the  hereinbefore  recited  indentofe 
of  lease  of  the  23rd  of  September,  1830,  and  from  and  absolutely  dis- 
charged from  the  mortgage  debt  of  530/.  and  interest,  and  every  part 
thereof,  and  of  and  from  all  rights  or  equity  of  redemption  of  the  said 
Daniel  Allen,  his  executors,  administrators,  or  assigns,  subject,  never- 
theless, to  the  thereinbefore  mentioned  lease  to  Thomas  Taylor,  and 
the  payment  of  the  yearly  rent  oi  842.  reserved  and  made  payable  in 
and  by  the  said  recited  indenture  of  the  23rd  of  September,  1830, 
and  to  the  performance  of  the  covenants.  It  then  stated  that  the 
defendant  covenanted  at  all  times  during  the  continuance  of  the  said 
term  of  fifty-five  years  thereby  assimed,  or  intended  so  to  be,  v^ell  and 
truly  to  pay,  or  cause  to  be  paid,  the  said  yearly  rent  of  84^,  by 
the  said  recited  indenture  reserved  and  made  payable,  and  to 
be  performed  and  fulfilled,  and  keep  all  the  covenants,  provisos 
and  agreements  in  the  said  indenture  contained,  on  the  tenants', 
lessees',  or  assignees'  part  to  be  observed  and  performed.  It  then 
stated  that  the  defendant  entered  upon  the  premises  thereby  assigned, 
and  alleged  as  breaches  (inter  aiia)  the  non-payment  of  three  quarters' 
rent,  and  the  non-repair  of  the  premises,  to  the  plaintiff's  damage,  &c. 

Plea.  That  before  the  breach  of  the  covenants  the  defendant  had 
assigned  all  his  term,  right,  or  interest  in  the  premises  (if  any)  to  one 
Edward  Lawson,  provided  that  the  said  assignment  should  not  be 
treated  as  implying  that  the  said  term  was  existing,  or  that  the  defend- 
ant had  any  interest  therein. 

Special  demurrer  and  joinder. 

Phipson\  in  support  of  the  demurrer.  The  plea  is  clearly  bad,  if 
the  assignment  to  the  defendant  was  operative.  But  it  will  be 
objected  that  the  effect  of  the  deeds  stated  in  the  declaration  is, 
that  the  term  granted  by  the  plaintiff  to  Allen  was  merged  by  the 
mortgage  of  the  7th  of  July,  1832,  and  that  the  conveyance  to  the 
defendant  therefore  was  inoperative.  A  merger,  however,  only  takes 
place  when  the  estates  are  held  in  the  same  legal  right.  (Upon  this 
point,  he  referred  to  Wtscofs  ease^  2  Rep.  61  6.,  and  the  note  thereto 
in  the  edition  by  Fraser ;  Bro.  Abr.  tit  "  Surrender,"  pi.  52 ;  Fi«.  Abr. 
"  Surrender,"  G,  I ;  Presumes  Canvepandng'j  voL  3,  p.  273.)  Here,  the 
plaintiff  had  the  t^m  as  executor. 

I  Parke,  B.  He  could  not  have  it  as  executor.] 
}ut  assuming  that  there  was  a  merg^  of  the  term,  the  defendant 
is  nevertheless  liable,  because  there  is  a  re-creation  of  the  lease,  as  be- 
tween the  plaintiff  and  the  defendant  It  is  an  indenture,  and  purports 
to  be  from  the  plaintiff  and  to  the  defendant,  and  there  is  a  reserva- 
tion of  rent,  so  that  the  defendant  is  lessee  by  direct  demise.  The 
intent  of  the  parties  was,  that  the  one  should  divest  himself  of  the 
possession,  and  the  other  come  into  it  for  a  determinate  time,  and  the 
intention  will  be  upheld  by  the  Court  if  possible.  Bac.  Abr.  "  Lease," 
k.    Thus,  in   Wilkinson  v.  Hall,  3  Bing.  N.  C.  508;  s.  c  6  Law  J. 

1  Nov.  19,  before  Pollock,  C.  B.,  Pabke,  B.,  Aldxrson,  B.,  and  Platt,  B. 
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Rep.  (n.  8.)  C.  p.  82,  where  the  plaintiff  mortgaged  land  in  fee,  with  a 
proviso  for  redemption  on  payment  of  the  principal  in  June,  1833,  but 
it  was  agreed  that  the  mortgagee  should  not  call  in  the  principal 
until  1840,  if  interest  were  regularly  paid  in  the  mean  time,  and  that 
the  mortgagor  should  hold  the  premises  and  take  the  rents,  issues,  and 
profits  for  his  own  use  until  default  should  be  made  in  the  payment 
of  the  principal  and  interest,  it  was  held  that  this  deed  operated  as  a 
re-demise  to  the  mortgagor  till  1840.  If  the  plaintiff  had  been  seized 
in  fee,  the  defendant  would  take  the  legal  estate  under  the  Statute  of 
Uses.  There  may  be  a  lease,  although  the  whole  of  the  lessor's  inte- 
rest is  parted  with.  Pollock  v.  Stacy^  9  Q.  B.  Rep.  1033 ;  s.  c.  16  Law 
J.  Rep.  (n.  8.)  Q.  B.  132. 

[Parke,  B.  There  must  be  a  reversion  in  the  lessor.  The  ques* 
tion  is  discussed  in  a  learned  note  to  Spencer^s  case.  SmitKs  Lead' 
inff  CaseSj  vol.  2,  p.  38  g.\ 

Very  inapt  words  have  been  held  sufficient  to  create  a  lease,  as 
where  a  deed,  purporting  to  be  an  assignment  of  a  term,  was  held 
to  be  a  new  grant  for  the  residue  of  the  years  yet  to  come.  The 
words  used  being  <'  grant,  bargain,  sell,  assign,  and  set  over."  Denn  d. 
Wilkins  v.  Kemeys^  9  East,  366.  Lord  EUenborough  there  said,  that 
there  was  a  resuscitation  of  the  term  by  the  words  "  grant,  bargain, 
and  sell,"  as  well  as  '^  assign,"  thereby  intimating  that  ^'  assign  "  would 
have  sufficed.  Here  the  words  are  "  bargain,  sell,  assign,  transfer,  and 
set  over."  A  covenant  to  stand  seized  has  been  held  to  amount  to  a 
lease  —  Wright  d.  Bassett  v.  Thomas^  3  Burr.  1441 ;  so  a  covenant  that 
A.  should  enjoy  —  Wright  v.  Cartwrighty  1  Ibid.  282.  The  defend- 
ant  therefore  took  as  lessee,  and  is  liable  upon  the  covenants. 

Watson^  contra.  The  defendant  is  not  liable,  except  in  respect  of 
the  term,  and  that  was  merged  by  the  mortgage  to  the  plaintiff. 
The  rent  is  reserved  in  respect  of  the  land  alleged  to  be  leased  for 
the  residue  of  that  term,  and  if  the  covenants  to  be  performed  are  the 
covenants  relating  to  that  term,  and  if  the  term  has  ceased,  the  cove- 
nants are  gone.  Pitman  v.  Woodbury ^  3  Exch.  Rep.  4.  No  interest  in 
fact  passed  to  the  defendant,  and  therefore  no  action  is  maintainable. 

1  Parke,  B.  Here  it  is  said  that  the  term  is  resuscitated ;  and  the 
endant  takes  as  lessee.] 

It  is  not  declared  upon  as  a  lease,  but  as  an  assignment,  and  the 
difference  is  essential.  The  incidents  of  an  assignment  and  a  new 
lease  are  materially  different.  The  word  <*  grant"  is  not  used  as  it 
ought  to  have  been,  and  then  the  words  *'  set  over  and  assign"  clearly 
apply  to  an  existing  term,  and  were  not  intended  to  create  a  new  rela- 
tionship between  the  parties. 

[Parke,  B.  There  is  no  implied  covenant  for  the  title  during  the 
period.] 

No ;  nor  any  covenant  for  quiet  enjoyment  The  assignment  is 
for  the  residue  of  the  particular  term.  There  was  no  intention  to 
create  the  relationship  of  landlord  and  tenant.  Wilkinson  v.  HaU 
was  commented  upon  in  Doe  d.  RoyUmce  v.  Lightfooty  8  Mee.  &  W. 
553 ;  8.  a  18  Law  J.  Rep.  (n.  s.)  Exch.  151.    Where  the  object  of  the 
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parties  is  to  make  an  independent  lease,  the  intention  to  be  inferred 
from  the  whole  of  the  deed  may  aid  the  court  in  putting  a  constrac- 
tion  upon  the  words  used  so  as  to  carry  out  that  object ;  but  in  the 
present  instance,  where  an  assignment  was  clearly  contemplated,  there 
is  no  reason  for  construing  it  as  a  lease.  Nor  can  there  be  a  lease 
without  the  lessor  has  the  reversion. 

[Parke,  B.  referred  to  BarreU  v.  Rolph^  14  Ibid.  348 ;  s.  c.  14  Law 
J.  Rep.  (n.  s.)  Exch.  308.] 

Pollock  V.  Sta^nf  cannot  be  supported. 

PhipsoHj  in  reply.  The  argument  that  is  drawn  firora  the  words 
subject  to  the  rent  reserved  "  in  the  indenture  of  the  23rd  of  Septem« 
ber,  1830,"  is  of  no  weight,  because  they  are  only  used  as  words  of 
designation,  and  it  is  immaterial  that  the  term  has  ceased.  Sup* 
pose  a  lease  had  been  referred  to  which  had  expired  by  effluxion  of 
time,  a  reference  to  it  would  only  be  for  the  purposes  of  identifi- 
cation. 

[Platt,  B.     The  word  "  term"  means  only  the  period. 

Farke,  B.  Suppose  the  defendant  had  been  evicted,  would  he 
have  any  remedy  ?] 

If  that  is  an  objection  the  answer  is,  that  the  parties  meant  that 
there  should  be  a  lease  without  a  covenant  for  title.  No  other  mean- 
ing  can  be  given  to  the  deed  than  that  which  supports  the  plaintifi^s 
right  of  action.  Pitnum  v.  Woodbury  is  distinguishable,  because 
there  the  lessee  took  nothing,  and  therefore  he  was  not  liable  upon 
the  covenants ;  here  the  defendant  takes  and  enjoys  the  premises. 

Cur.  adv.  vulL 

Judgment  was  now  delivered  by  ^- 

Parke,  B.  (He  stated  the  pleadings  and  continued.)  On  the  ar« 
gument  of  this  case  the  plea  was  given  up,  and  the  question  was, 
whether  the  declaration  was  sufficient  It  was  admitted,  for  the 
plaintiff,  and  properly,  that  on  the  face  of  the  dedaration  the  term  f<x 
fifty-five  years  appeared  to  have  been  merged  by  the  lessor  taking  an 
assignment  of  the  whole  term,  although  by  way  of  mortgage ;  but  he 
contended  that  the  effect  of  the  conveyance  to  the  defendant  was  to 
create  a  new  term  of  the  same  duration  as  the  unexpired  part  of  the 
old  term,  and  that  the  defendant  has  covenanted  to  pay  the  reserved 
rent  and  keep  in  repair  during  the  rest  of  the  term,  and  that  the  cove- 
nant was  good  in  law ;  and  we  are  of  that  opinion.  The  plaintiff^ 
the  lessor,  by  deed,  set  out  in  the  declaration,  in  consideration  of  500L 
paid,  bargains  and  sells  the  tenement  of  which,  by  reason  of  the 
merger  apparent  on  the  face  of  the  deed,  he  must  be  taken  to  be 
seized  in  fee  for  all  the  residue  of  the  term  of  fifty-five  years  after  the 
26th  of  June  preceding  the  date  of  that  deed.  There  is  no  doubt  a 
valid  term  might  be  created  de  novo  by  bargain  and  sale  to  the  de- 
fendant; the  only  question  is  whether  the  use  of  the  word  "  term  "  is 
to  prevent  their  operation  by  reason  that  the  term  had  altogether 
ceased.  We  are  very  glad  to  find  there  is  ample  authority  to  enable 
us,  on  legal  grounds,  to  construe  this  instrument  so  as  to  give  effect 
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to  the  intention  of  the  parties*  The  word  "term,"  according  to  the 
opinion  of  Anderson,  C.  J.,  in  Green  v.  Edwards^  Cro.  Eliiz.  216,  may 
be  taken  not  only  for  the  interest  but  for  the  time,  as  the  residue  of 
the  term  may  mean  so  many  years  as  should  afterwards  be  to  come ; 
and  the  same  doctrine  was  laid  down  by  Lord  Mansfield,  in  Wriffht 
V,  CartwrighU  If  we  construe  the  word  "  term,"  in  this  case,  to  be 
the  number  of  years  unexpired,  and  not  the  interest  in  the  tenement, 
we  give  effect  to  the  instrument,  which  otherwise  would  be  void  alto- 

f  ether,  and  the  money  which  the  defendant  paid  for  his  purchase  lost 
n  the  case  of  Derm  d.  WiUcins  v.  KemepSy  Lord  EUenborough  appears 
to  have  had  no  doubt  there  was,  under  similar  circumstances,  what 
may  be  termed  a  resuscitation  of  the  term,  and  the  rest  of  the  court 
seem  to  have  acquiesced.  It  is  apparent  on  the  face  of  the  deed  that 
both  parties  supposed  the  term  not  to  be  merged,  but  they  were  under 
an  error,  and  it  is  clear  they  both  meant  the  defendant  to  enjoy  the 
same  for  a  certain  number  of  years,  and  that  intention  has  been  car- 
ried into  effect,  and  the  defendant's  covenant  thereupon  enforced. 

In  the  view  which  we  take  of  the  case  it  is  unnecessary  to  consider 
whether  the  Court  of  Queen's  Bench  were  right  in  the  view  they  took 
of  the  nisi  prius  decision  of  PouUney  v.  Holmes^  1  Str.  405,  in  the  case 
of  Pollock  V.  Stcxy^  or  this  court,  which  took  a  different  view  in  the 
case  of  BarreU  v.  Rolpl^  It  is  not  necessary  for  us  to  rely  on  the 
authority  of  the  case  of  Pollock  v.  StcLcy.  Therefore,  there  will  be 
judgment  for  the  plaintiff.  Judgment  for  the  plaintiff. 


Ryan  v.  Shilcock.^ 
Noyember  24,  1851. 

Distress^  when  Wrongful — Opening  outer  Door. 

A  landlord,  in  order  to  distrain,  may  open  the  onter  door  in  the  ordinary  way  in  which  other 
persons  using  the  bnilding  are  accustomed  to  open  It 

Therefore,  where  the  door  of  a  stable  was  kept  closed  by  a  padlock  attached  to  a  movable 
staple,  and  the  owner  and  other  persons  usually  opened  the  door  by  pulling  out  the 
staple :  — 

Heldj  that  a  distress  made  upon  goods  in  tiie  stable,  after  an  entry  in  this  mode,  was  legal. 
Qwere,  whether  a  distress  is  void  where  the  outer  door  is  improperly  broken. 

Case  for  a  wrongful  distress.  The  declaration  contained  several 
counts,  and  a  count  in  trover,  which  last  only  became  material. 

Plea.     Not  guilty  by  statute. 

At  the  trial,  before  Parke,  B.,  at  the  first  sittings  for  Middlesex  in 
Trinity  term,  1851,  it  appeared  that  the  plaintiff  was  tenant  to  the  de- 
fendant of  some  premises,  including  a  stable,  and  rent  being  in  arrear. 


1 21  Law  J.  Bep.  (n.  s.)  Exch.  55 ;  15  Jur.  1200. 
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a  distress  was  pnt  in,  and  goods  in  the  stable  seized.  Upon  the  sta- 
ble-door was  a  padlock  attached  to  a  staple,  which  was  loose  in  the 
external  woodwork  of  the  door,  and  could  be  easily  taken  out  and  pat 
in  again,  and  access  to  the  stable  was  obtained  by  thns  taking  it  out, 
and  not  by  unlocking  the  padlock.  The  jury  found  that  upon  the 
occasion  in  question  the  staple  was  pulled  out  without  violence,  and, 
the  entry  thus  effected,  the  distress  was  then  made.  Under  the 
direction  of  his  Lordship,  a  verdict  was  entered  for  the  defendant, 
with  leave  to  the  plaintiff  to  enter  a  verdict  for  him. 
A  rule  having  been  obtained  accordingly — 

Fortescue  now  showed  cause.^  It  may  be  conceded  that  an  outer 
door  of  a  house  cannot  be  broken  forcibly  open  by  a  sheriff  to  execute 
civil  process,  or  for  a  landlord  to  distrain,  but  for  each  of  those  pur- 
poses an  entry  may  be  effected  in  the  ordinary  and  usual  way  adopted 
by  the  inmates  or  persons  using  the  building.  Semapne^s  case^  5  Bep. 
91,  a ;  Duke  of  Brunswick  v.  Soiaman^  8  Ck>m.  B.  Bep.  317 ;  s.  c.  18 
Law  J.  Bep.  (n.  s.)  C.  P.  299.  Thus,  lifting  a  latch  or  turning  a  key, 
or,  as  in  this  case,  withdrawing  a  staple,  would  be  justifiable.  In 
Bansett  v.  The  Sheriff  of  Yorkshire?  the  sheriff  was  held  liable  for 
negligence  in  not  executing  process  because  he  did  not  obtain  access 
to  the  house  by  getting  over  a  wall  with  a  ladder,  the  family  then 
occupying  the  house  having  locked  up  the  front  door,  and  adopted 
this  method  of  getting  into  the  house. 

[Aldbrson,  B.  Would  opening  a  door  with  a  picklock  be  vio- 
lence ?] 

Yes ;  because  that  would  not  be  the  usual  way  of  entering  the 
house.  It  is  said,  in  Com.  Dig.  "  Execution,*'  C,  5,  that  a  sheriff  can- 
not open  the  door,  though  it  be  only  latched ;  but  the  authorities  there 
referred  to  do  not  support  the  proposition.^ 

[Parke,  B.  In  Co.  Litt  161,  a,  it  is  laid  down  that  a  landlord  can- 
not break  open  gates  or  break  down  inclosures  to  take  a  distress.] 

That  passage  relates  to  violence  equivalent  to  a  disseisin.  In  Vin. 
Abr.  "  Distress,"  E,  2,  it  is  cited  with  the  words  "  fling  open,"  instead 
of  "  break  open."  In  Brown  v.  Glennj  20  Law  J.  Bep.  (n.  s.)  Q.  B. 
205 ;  s.  c.  2  Eng.  Bep.  275,  it  was  held,  indeed,  that  a  barn  can  no 
more  be  broken  open  than  a  house ;  but  Penton  v.  Browne^  1  Sid.  186, 
is  an  authority  to  the  contrary.  The  court  there  held  that  in  an  action 
of  trespass  for  entering  the  barn  of  the  plaintiff,  the  defendant,  having 
justified  under  a  JL  fa.j  the  door  being  open,  a  replication  that  the 
door  of  the  barn  was  shut,  was  bad ;  thus  showing  that  the  sheriff 
might  open  the  door  without  violence. 

[Parke,  B.  It  may  have  been  decided  on  the  ground  that  in  justi- 
fying the  taking  of  goods  in  execution,  in  a  bam^  it  is  immaterial 


1  Nov.  18.    Before  Pollock,  C.  B.,  Parks,  B.,  Alderson,  B.,  and  Platt,  B. 

2  Not  reported,  but  now  cited  ex  relatione  Hugh  Hill  and  Watson. 

3  The  authorities  are,  Semayne's  case,  5  Rep.  92,  Cro.  Eliz.  909,  Moore,  668,  Yelv.  28 
but  these  are  placed  in  Com.  Dig.  as  authorities  that  "  the  sheriff  cannot  break  a  house.' 
and  the  next  paragraph  is,  "  neitlier  can  he  open  the  door/'  &c. 
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whether  the  door  be  open  or  shut^  Then,  as  to  the  other  point;  in 
Scma^fne^s  ca$e  it  is  said  that  if  a  sheriff  improperly  breaks  an  outer 
door  in  execution,  that  execution  is  good  aluiough  he  is  guiUy  of  a 
trespass  in  Ineaking  the  door ;  and  iSmt  dictum  is  founded  upon  the 
Year  Book,  18  Edw.  4, 4,  a.  All  the  authorities  are  cefenred  to  in  a 
learned  note  in  the  last  edition  of  Smith's  Leading  Cases,  toL  1, 
p^  46,  b.] 

Kerbeyy.  Denby^l  Mee.&;  W.336;  s.o.5  Law  J.  Rep.  (if.s.)  Exch* 
162,  is  an  authority  to  the  contrary. 

|Tarke,  B.    It  was  not  necessary  to  decide  the  point  in  that  case.] 
The  Duke  of  Brunswick  v.  Slowmaa^  would  not  have  been  decidea 
as  it  was  if  the  execution  had  been  held  good. 

Bumfrey  and  Brmoett^  in  support  of  the  rula  The  sheriff  is  not 
justified  in  breaking  open  the  door  by  force,  for  the  principle  is,  that 
every  man's  house  is  his  castie.  The  question  is,  whether  the  door  is 
open  or  shut,  and  the  circumstance  that  the  occupier  enters  in  a  par- 
ticular way  is  immaterial  Suppose  he  chose  to  enter  by  the  window, 
would  tliat  justify  the  sheriff  or  landlord  in  doing  the  same  ? 

[Parke,  B.    A  distress  may  be  made  per  fenestras.] 

JBroum  v.  Glenn  is  a  distinct  authority  in  favor  of  the  plaintiff 
Here  the  staple  was  fixed  to  the  freehold,  and  could  not  be  removed 
without  violence. 

[Pollock,  C.  B.  Was  the  door  intended  to  be  fastened  or  merely 
dosed? 

Parke,  B.    It  is  analogous  to  a  door  just  closed  with  a  latch.] 

An  entry  by  lifting  the  latch  would  be  sufficient  to  constitute  burg* 
lary.  Com.  Dig.  ^  Execution,"  E,  5,  already  referred  to,  shows  the 
illegality  of  this  entry,  and  the  execution  is  altogether  void.  Brown 
V.  d/eim. 

[Parke,  B.  In  that  case,  Semayn^s  case^  and  the  18  Edw.  4, 4,  a, 
were  not  cited  upon  this  point  In  Vin.  Abr.  tit  ^  Replevin,"  A,  a,  9, 
there  »  a  case  that  in  replevin  for  breaking  doors  and  making  a  distress 
the  plea  need  not  answer  the  breaking  of  the  doors,  but  the  reason 
may  be  that  that  allegation  is  immaterial  in  the  count,  for  it  ought  to 
be^tated  by  way  of  reply.  1 

They  referred  also  to  Fitzh.  Abr.  tit  <<  Distress,"  pL  21,  and  Wallace 
V.  Kingy  1  H.  Black.  13.  Our*  adv.  vuU. 


The  judgment  of  the  court  was  now  delivered  by — 

Pollock,  C.  B.  The  question  in  this  case  turns  on  the  power  of 
a  landlord  in  making  a  distress,  t.  e.  how  far  he  is  justified  in  making 
an  entry  into  premises  for  that  purpose,  where  no  more  force  is  neces- 
sary than  the  ordinary  force  requisite  to  open  a  door  which  is  fastened 
in  order  to  keep  it  closed,  and  not  for  the  purpose  of  keeping  persons 

^  The  comt^in  the  case  cited,  said  that  the  bam  must  he  inferred  to  be  in  a  field,  and 
not  parcel  of  a  house,  bat  thev  agreed  that  if  it  adjoined  and  iras  parcel  of  a  bouse,  it 
eoold  not  be  broken  into.    ^  Ife  poet  e$tre  mfringiJ' 

VOL.  VIII.  43 
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ont  According  to  the  evidence  in  the  present  case  the  door  had  on 
it  a  padlock  with  a  staple,  and  the  mode  in  which  the  owner  and 
every  one  else  opened  the  door  in  order  to  get  in  was  by  palling  out 
the  staple,  which  served  the  purpose  of  the  button  or  nail  which  we 
sometimes  find  used  for  keeping  gates  ''shut,". an  ambiguous  'wcftd 
which  signifies  either  a  mode  of  preventing  a  door  from,  opening 
of  itself,  or  of  preventing  its  being  opened  except  by  those  who  have 
the  key,  or  by  force  and  violence.  The  jury  having  found  that  this 
padlock  and  staple  were  not  placed  there  with  intent  to^keep  the  door 
Jastened,  but  only  closed,  and  the  verdict  not  being  objected  to  as 
against  evidence,  the  question  resolves  itself  into  this,  whether  a  land- 
lord, who  on  coming  to  premises  for  the  purpose  of  distraining,  finda 
the  outer  door  closed  but  capable  of  bein^  opened  by  lifting  a  latch, 
is  justified  in  so  doing.  We  think  that  he  has  authority  by  law  to 
open  the  door  in  the  ordinary  way  in  which  other  persons  coidd  do  it, 
when  it  is  left  so  as  to  be  accessible  to  all  who  have  occasion  to  go 
into  the  premises.  In  the  1  Inst  161,  a.  Lord  Ck>ke  writes  thus  on 
the  teniA  ^  Enclosure,"  which  is  explained  in  the  237th  section  of  Lit- 
tleton, on  whom  he  is  commenting:  ^<  Enclosure  ....  for  the  lord 
cannot  break  open  the  gates,  or  break  down  the  indosures  to  take  a 
distress;  and,  therefore,  the  law  accounts  it  a  disseisin."  Now,  of  the 
two  matters  thus  taken  together,  the  breaking  down  the  indosures  is 
dearly  equivalent  to  a  forcible  entrance ;  and  we  think  that  the  break- 
ing open  the  gates  must  be  understood  to  mean  a  breaking  with  that 
degree  of  violence  which  is  equivalent  to  such ;  for  Coke  speaks  of  it 
as  amounting  to  a  disseisin.  He  then  goes  on :  ^  But  aU  these  are 
intended  by  Littleton  to  be  disseisins  after  an  actual  seisin  had ;  and 
when  the  rent  is  behind;  otherwise  none  of  these  are  disseisins  at 
aU."  Nqw,  there  is  a  passage  in  Fitzh.  Abr.  tit  '<  Distress,"  pL  21,  as 
follows :  ''  Nota,  that  a  man  came  to  the  stable  of  his  tenant  to  make 
a  distress,  and  when  he  came  the  door  was  shut  with  a  bar,  and  he 
put  in  his  hand  to  a  hole  {il  miU  eins  sa  main  a  un  pinz)  and  took 
away  the  bar  and  opened  the  door,  and  entered  and  took  two  cows  in 
the  name  of  a  distress,  and  because  he  opened  the  door  in  this  man* 
ner  it  was  adjudged  that  the  distress  was  tortious  "  This  case  very 
much  resembles  that  of  a  man  who,  in  finding  a  hole  in  a  ioon  or 
pane  of  glass  puts  his  hand  in  to  remove  the  fastening  of  the  door  ot 
window,  and  so  gets  into  the  premises,  which  no  doubt  amounts  both 
to  burglary  and  trespass,  seeing  that  it  is  not  the  accustomed  way  of 
getting  in.  The  authority  of  Lord  Coke  is,  therefore,  in  favor  of  the 
defendant,  and  the  case  from  Fitzherbert  to  the  contrary  turns  out  not 
to  be  accurate.  We  may  observe  that  as  to  the  passage  referred  to 
during  the  argument  in  Com.  Dig.  ^  Execution,"  that  the  sherifi'  may 
not  open  a  latch,  there  is  no  reference  to  any  authority  in  support  of 
it,  and  it  is  clear  that  the  cases  cited  do  not  support  that  proposition. 
See  supra,  note  5.  However,  that  passage  applies  only  to  a  sheriff 
entering  a  dwelling'hotise  under  an  execution.  On  the  other  point 
made  in  this  case,  it  becomes  unnecessary  to  pronounce  an  opinion. 

Buk  discharged, 
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Gk)UGH  v.  Tindon  &  another.^ 

KoYember  8,  185L 

Promissory  NotS'^  Delivery  after  Death  of  Maker  "-^  Aeeouni  stated'^ 

Payment  under  mistake  as  to  legal  Liability. 

A,  at  his  death,  left  among  his  papers  two  letters  sealed,  aad  directed  to  the  plaintiff  (idiO 
had  been  his  hOasekeeper  for  some  years,  but  had  left  his  service  after  girmg  birth  to  a 
child,  of  which  he  was  the  father)  containing  two  promissory  notes  for  400r  and  2002. 
respectively.  In  one  letter  the  note  was  said  to  bo  ^'  in  consideration  of  the  long  and  faith> 
fnl  services  of  the  plaintiff : "  in  the  other  he  had  written  "  in  addition  to  any  sum  I  owe 
yon  I  inclose  2001.  as  a  mark  of  my  respect."  The  defendants,  who  were  the  executors  of 
A,  paid  200/.,  after  his  death,  on  account  of  these  notes  to  the  plaintiff,  and  promised,  in 
writmg,  to  pay  the  residue,  but  subsequently  declined  to  do  so ;  and  the  plaintiff  brought 
an  action  of  assumpsit  against  them,  in  which  were  counts  npon  the  notes,  and  a  count 

,  npon  an  account  stated  with  the  defendants  as  executors :  — 

Held,  that  the  testator's  estate  was  not  liable  in  respect  of  the  notes,  as  they  had  not  beea 
delivered  hj  him  to  the  plaintiff,  and  could  not  operate  as  testamentary  dispositions,  because 
not  in  conformity  with  the  1  &  2  Vict  c.  26,  (the  Wills  Act;)  and :  — 

Mddy  also,  that  the  defendants  were  not  liable  upon  the  count  for  an  account  stated,  because 
the  pajinents  and  promise  had  been  made  under  a  mistake  as  to  the  liability  of  the  testis 
tor's  estate,  and  without  consideration. 

Assumpsit  against  the  defendants  as  executors  of  one  Clarke.  The 
first  two  counts  were  upon  promissory  notes  for  400/.  and  200^  respect- 
ively, made  by  the  testator  in  favor  of  the  plaintiff,  and  therd  was  also 
a  count  upon  an  account  stated  with  the  defendants  as  executors. 

Plea.     The  general  issue. 

At  the  trial,  before  Parke,  B.,  at  the  Warwick  Summer  Assizes,  1851, 
it  appeared  that  the  plaintiff  had  been  for  many  years  in  the  service  of  the 
testator  as  housekeeper,  but  had  left  after  having  had  a  child  by  him. 
At  his  death  the  defendants,  who  were  his  executors,  found  among  his 
papers  two  letters  sealed  and  directed  '^  for  Sarah  Gough,  my  late  ser- 
vant," one  of  which  contained  the  promissory  note  for  400/.  The  letter 
stated  that  it  was  '<  in  consideration  of  her  long  and  faithful  services," 
and  that  his  executors  would  pav  her  the  amount  of  the  note.  There  was 
also  another  letter  similarly  adm'essed,  and  inclosing  the  note  for  200/L, 
and  in  the  letter  there  was  the  following  passage :  '^  In  addition  to 
any  sum  I  owe  you,  I  inclose  you  200/.,  as  a  mark  of  my  respect ; " 
and  there  was  abo  a  recommendation  that  the  amount  should  be 
invested  for  the.  benefit  of  the  child.  The  notes  and  letters  were  in 
the  handwriting  of  the  testator,  and  were  handed  to  the  plaintiff  by 
the  defendants,  who  afterwards  paid  to  the  plaintiff  200L  on  account 
of  the  notes,  and  promised  by  letter  to  pay  the  reniainder,  but  subse- 
quently they  declined  to  do  so,  and  thereupon  the  action  was  brought 
His  Lordship  directed  the  plaintiff  to  be  nonsuited,  being  of  opinion . 
that  the  notes  were  invalid,  as  they  could  only  operate  as  testament- 
ary dispositions,  and  as  such  were  void  under  the  1  &  2  Vict  c.  26, 
(the  Wills  Act ; )  and  that  the  executors  having  acted  under  a  mis* 
take  of  law  as  to  their  liability,  there  was  no  evidence  to  support  the 
account  stated,  and  no  consideration  for  their  promise  to  pay. 

1 21  Law  J.  Bep.  (n.  s.)  Ezch.  68. 
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Hvmfrey  now  moved  to  set  aside  this  nonsuit,  and  for  a  new  InaL 
The  consideration  for  the  notes  was  expressed  in  the  letters,  which 
referred  in  distinct  terms  to  the  work  and  services  of  the  phiintiff,  and 
the  conduct  of  the  executors  was  such  as  to  render  them  liable  apon 
an  account  stated.  * 

[Parke,  B.  The  notes  were  invalid  as  notes  for  want'  of  deliverf 
in  the  testator's  lifetime,  and  they  could  not  operate  as  testamentary 
dispositions,  because  they  were  not  attested  in  conformity  with  the 
Wills  Act  The  executors  had  paid  under  a  mistake  as  to  their  legal 
liability.] 

Suppose  there  was  a  debt  upon  a  promissory  note  which  ooold  not 
be  given  in  evidence  because  improperly  stamped,  why  should  not  the 
executors  be  bound  by  a  promise  in  respect  ot  the  amount  of  such  a 
note  ?  Suppose  the  words  had  been,  ^  I  owe  you  two  hundred  pounds," 
there  woula  have  been  evidence  of  the  testator's  liability ;  and  the  let- 
ters in  this  case  are  equivalent  to  a  distinct  admission*  A  count  for 
work  and  labor  was  struck  out  of  the  declaration  by  order  of  a  judge 
at  chambers. 

[Parke,  B.  Had  it  been  retained,  it  would  have  been  a  qnestion 
for  the  jury,  whether  the  services  were  rendered  on  the  footing  of 
payment] 

Pollock,  C.  B.  The  nonsuit  was  right  The  notes  were  meant 
only  to  operate  after  the  testator's  death,  but  this  intention  was  de- 
feated by  the  Wills  Act;  and  the  promise  of  the  defendants  was 
made  only  with  reference  to  their  supposed  liability  upon  thosQ  notes. 

Parke,  B.  There  is  no  account  stated  of  money  due  and  owing. 
There  is  primd  facie  such  an  account  stated ;  but  when  it  is  explain- 
ed  that  the  promissory  notes  are  not  due,  the  account  stated  is  shown 
not  to  be  of  money  due  and  owing. 

Alperson,  B.,  and  Martin,  B.,  concurred. 

Bute  refused. 


Tharrbtt  v.  Trevor;  In  re  Underwood.^ 

December  5,  1851. 

Attorney —  TJnderldld$^ — lAen. 

A,  an  attoraej,  on  obtaining  from  B,  anotber  attornej,  the  pwen  bdongiag  to  a  foimer 
cbent  of  B,  wrote  to  B  aa  foUowa :  —  **  Out  of  anj  moneya  which  I  may  reoeiTe  on  this  or 
any  other  proceeding  on  her  account,  I  will  hand  yon  snch  balance  as  may  remain  dne  of 
your  bill  or  costs  as  settled  at  92." :  — 

HM^  that  A  was  bound  upon  this  nndertakinff  to  pay  orer  to  B  tlie  amonnt  of  the  costs  dns 
to  him  from  the  firrt  moneys  he  should  reoeiye  on  account  of  the  dient,  without  dednctiq^ 
therefrom  any  costs  that  might  be  dne  to  himself  for  recovering  snch  moneys,  or  otherwise. 
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This  was  a  rale  calling  upon  A.  O.  Underwood,  an  attorney  of  this 
court,  and  attorney  for  the  plaintiff  in  the  above  cause,  to  show  cause 
why  he  should  not  pay  to  W.  T.  Ellaby  the  sum  of  7L  16s.  pursuant 
to  his  undertaking,  which  he  had  given  to  W.  T.  Ellaby  upon  receiv- 
ing from  him  certain  papers  belonging  to  the  plaintiff  in  the  above 
action. 

It  appeared  upon  the  affidavits  that  W.  T.  Ellaby  had  been  the 
attorney  for  the  plaintiff,  and  having  required  payment  of  his  bill,  Mr. 
Underwood  had  written  to  him  the  following  letter :  —  "  Dear  Sir,— 
I  had  advised  the  plaintiff  to  pay  to  you  the  sum  of  2s.  per  week,  the 
sum  mentioned  in  your  favor  of  this  date,  which  she  has  agreed  to  do 
(without  any  more.)  Out  of  any  moneys  which  I  may  receive  on 
this  or  any  other  proceeding  on  her  account,  I  will  hand  you  such 
balance  as  may  remain  due  of  your  bill  of  costs  as  settied  at  91. 

(Signed)  "  A.  .O.  Underwood." 

The  action  had  proceeded  and  moneys  had  been  received  on  account 
of  the  plaintiff,  by  Mr.  Underwood,  and  he. had  been  applied  to  for  the 
sum  of  7L  I65.,  which  remained  due  to  Mr.  Ellaby  out  of  the  9/.  above 
mentioned.  This,  however,  he  did  not  do,  and  the  rule  was  thereupon 
obtained,  against  which 

Bramwell  showed  cause,^  and 

Sinum  was  heard  in  support  of  the  rule.  Our.  adv.  vuU. 

Judgment  was  now  delivered  by 

Parke,  B.  We  took  time  to  look  into  the  affidavits,  and  to  con«> 
aider  the  effect  of  the  undertaking.  The  undertaking  was  upon  the 
handing  over  of  certain  documents,  and  was  in  the  following  terms : 
(His  Ix)rdship  read  the  letter  set  out  above,  and  proceeded:)  The 
papers  were  handed  over  to  Mr.  Underwood,  who  undertook  the  con- 
duct of  the  suit  from  that  time.  The  suit  has  now  come  to  a  close, 
and  he  is  entitied  to  receive,  or  has  received,  the  proceeds,  from  the 
defendant.  The  learned  counsel  on  showing  cause  set  up  for  the  first 
time — because  that  never  appears  to  have  been  set  up  in  the  coires- 

Etndence,  nor  was  the  objection  ever  made  in  the  affidavits — that 
s  client  was  only  bound  to  pay  out  of  the  surplus,  after  deducting 
his  own  bill  as  an  attorney,  for  which  he  had  a  lien  upon  the  sum 
recovered ;  and  a  doubt  was  entertained  at  the  time  of  the  argument, 
whether  that  was  the  meaning  of  this  contract  or  not  We  have  all 
of  us  considered  it,  and  we  are  all  satisfied  that  there  was  an  obliga- 
tion on  Mr.  Underwood  to  pay  out  of  the  moneys  he  received,  without 
insisting  on  his  own  Uen,  and  therefore  the  rule  must  be  made  absolute. 

Rule  absolute. 

*  Noreinber  88,  before  Pollock,  C.  B^  Fabxb,  B,  Aldbbsoit,  B^  and  Platt,  B. 
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Dob  d.  Dixib  v.  Baties.' 

Normber  SS^  1861. 

Mortage — Tenumcg  at  Will 

A  mortgage  oonteiBed  a  power  of  nk  ud  tlien  m  proriBo  aad  coTenant,  br  Ibe  moiljingee, 
that  no  Bale  ehonld  take  place,  nor  any  means  of  obtaining  possession  of  tbe  premises  be 
taken,  nntfl  the  expiration  of  twdre  calendar  months  after  notice  in  writing  of  each  intea- 
tion  had  been  given  to  the  mortgagor.  It  also  contained  a  covenant  by  the  nortgagaa  ftr 
quiet  eiooyment  bj  tiie  mortgagor  as  tenant  at  will  to  the  mottngee,  on  pajnuent  of  a 
Yearly  rent  ixt  Uea  of  and  as  interest  npon  the  mort^^age  money.  The  mortgagor  remained 
m  possession  of  the  premises,  bnt  no  livery  of  seism  vras  made  to  tixe  mortgagor.  Txiat 
to  the  commencement  of  tbe  action,  there  was  a  demand  of  posieMian,  but  no  notiea  to 
qnit  vras  ever  given  to  the  mortgagor :  — 

MM,  that  the  effect  of  the  deed  was  to  create  a  tenancy  at  will  only;  and  that  a  demand  of 
possession,  vrithoat  any  notice  to  quit,  was  sufficient  to  entitle  the  mortgagee  or  hia  assignee 
to  maintain  ejectment 

EjECTBffENT  by  the  assimee  of  a  mortgagee  against  the  mortgagor. 

At  the  trial,  before  Wifiiams,  J.,  at  the  Glamorganshire  Spring  As* 
sizes  for  1851,  it  appeared  that  the  premises  in  question  had  been 
mortgaged  in  fee  by  the  defendant  to  one  John  Turner  as  a  secority 
for  liOO/.,  by  a  deed,  dated  the  9th  of  February,  1838,  which  mortage 
was  subsequently  assigned  to  the  lessor  of  the  plaintiff,  by  a  deed,  to 
which  the  mortgagee  was  a  party,  subject  only  to  the  equity  of  re- 
demption. The  day  of  redemption  fixed  in  the  mortgage-deed  waa 
the  9th  of  February,  1839,  and  it  contained  a  power  of  safe  in  debult 
of  payment  of  the  sum  secured ;  wh^ch  was  immediately  followed  by 
this  proviso,  ^  Ptovided  always,  nevertheless,  and  it  is  hereby  dedaied 
and  agreed,  and  he  the  said  John  Turner  doth  hereby  for  himself  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree  to 
and  with  the  said  David  Davies,  (the  defendant,)  his  heirs,  execnton, 
administrators,  and  assigns,  that  no  sale  or  public  notice  or  advertise- 
ment of  or  for  any  sale  of  tiie  said  premises,  or  any  part  thereoi^  shall 
be  made  or  given  by  the  said  John  Turner,  his  heirs,  executors,  ad* 
ministmtors,  or  assigns,  nor  any  means  by  him  or  them  be  taken  for 
obtaining  possession  of  the  same  premises,  or  any  part  thereof,  until 
the  expiration  of  twelve  calendar  months  after  notice  in  writing  of  his 
or  their  intention  to  sell  or  obtain  possession  thereof  shall  have  heem 
given  to  the  said  David  Davies,  lus  heirs  ot  assigns,  or  left  at  his  or 
their  last  or  usual  place  of  abode." 

There  was  also  the  following  covenant : — ^'  And  the  said  John 
Turner  doth  hereby  for  himself;  his  heirs,  executors,  administratoiSi 
and  assigns,  covenant  that  he  the  said  David  Davies,  his  executes, 
administrators,  and  assigns,  shall  and  may  peaceably  and  quietly  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  messuages  or  tenements, 
lands  and  hereditaments,  with  the  appurtenances,  as  tenant  or  tenants 
thereof  at  will  to  the  said  John  Turner,  his  executois,  administratois, 
and  assigns,  yielding  and  paying  for  the  same  to  the  said  John  Turner, 
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Ms  execatore,  administrators,  and  assigns,  yeaily  and  every  year,  the 
dear  annual  sum  of  55^  by  two  even  and  equal  half-yearly  payments 
in  the  year,  and  on  such  days  and  times  as  hereinafter  is  mentioned, 
for  and  in  lieu,  satisfaction,  and  discharge  of  the  like  annual  sum  of 
55/L,  as  and  for  the  yearly  interest  of  the  said  sum  of  llOZ.,  the  first 
payment  thereof  to  begin  and  be  made  on  the  9th  of  August  next 
ensuing  the  date  of  these  presents." 

No  hvery  of  seizin  was  made  to  the  mortgagor,  who  continued  in 
possession  of  the  premises  as  before  the  mortgage,  paying  the  55/.  an- 
nually. Previous  to  the  ejectment  being  brought,  there  was  a  demand  of 
possession  ^  by  the  lessor  of  the  plaintin^  but  no  notice  to  guit  as  upon 
a  yearly  tenancy  was  given.  Upon  these  facts,  it  was  objected  that 
the  action  was  brought  prematurely,  as  the  effect  of  the  deed  was  a 
redemise  of  the  premises  to  the  defendant  upon  a  tenancy  from  year 
to  year,  determinable  upon  twelve  months'  notice.  His  lordship  over- 
ruled the  objection,  and  directed  the  verdict  to  be  entered  for  the  lessor 
of  the  plaintifi^  reserving  leave  to  the  defendant  to  move  to  enter  the 
verdict  for  him. 

A  rule  having  been  obtained  accordingly, 

Dampen  and  Bawen  now  showed  cause.^  The  clauses  in  the  deed 
which  are  relied  on  by  the  defendant,  do  not  give  him  any  interest 
as  a  tenant  from  year  to  year,  so  as  to  entitle  him  to  a  notice  to  quit. 
If  the  mortgage  deed  created  a  tenant  at  will,  then  the  assignment 
was  a  detennination  of  that  tenancy,  for  the  tenant  was  a  party  to 
that  assignment,  which  was  subject  to  the  equity  of  redemption  only. 

Oravej  in  support  of  the  rule.  This  is  not  a  tenancy  at  will,  but 
either  a  tenancy  from  year  to  year,  or  a  tenancy  until  it  is  determined 
bv  twelve  months'  notice.  The  reservation  of  rent  in  the  second  pro- 
viso has  this  effect.    Eichardsan  v.  Lcmgridge^  4  Taunt  128. 

[Pabke,  B.  There  may  be  a  tenancy  at  will,  although  a  yearly 
rent  is  reserved,  as  is  laid  down  in  Co.  Lit.  556.  A  tenancy  from 
year  to  year  is  where  a  man  occupies  one  year,  and  then  for  another 
year.  He  is  considered  to  continue  on  the  same  terms  from  year  to 
year.  In  Walker  v.  QUeSj  6  Com.  B.  Bep.  662 ;  s.  c.  18  Law  J.  Rep. 
(n.  s.)  C.  p.  323,  a  clause  that  the  mortgt^ors  should  become  tenants 
to  the  mortgagees  of  the  demised  premises  during  their  will  at  a 
yearly  rent,  was  held  not  to  create  a  yearly  tenancy.] 

That  is  an  authority  in  favor  of  the  defendant,  because  the  decision 
rested  upon  such  a  tenancy  being  inconsistent  with  the  general  scope 
of  the  deed.  Here  the  intention  of  the  parties  was  that  the  mortga* 
gor  should  not  be  turned  out  without  twelve  months'  notice.  An 
agreement  by  which  the  tenant  is  always  to  be  subject  to  quit  at  three 
months'  notice,  is  a  quarterly  tenancy,  determinable  on  a  three  months' 
notice  to  qmt,  expiriiig  at  the  same  time  of  the  year  as  it  commenced, 
or  any  oth»  quarterday.    Kemp  v.  Derretty  3  Camp.  510.    The  lessor 

•■■— ^—  ■»— — — ^.^—1^— ^— i^i— ^»— M»ai»     I  ■  I    I  ■  I  II  ■  I        111       ■— »^— ^a^i^.— ^P^M^— ^^— W^— —— ^— M» 

1  Thttftet  IB  tsken  from  the.  statement  in  the  jodfm 

>  November  18,  before  Poxxocx,  C.  B.,  Pabxb,B.,  Aldibsok,  B.,  and  Platt,  Bs 


51S  COURT  OF  EXCHEQUER,  1851-821 

Doe  dl  Diide  v.  jymm, 

of  the  plaintiff  takes  the  mortgage,  subject  to  the  existing  tenancy  of 
the  defendant  created  by  the  original  mortgage  deed.     No  notice  to 
quit  having  been  given,  be  is  not  entitled  to  the  possession  of  the  pre- 
mises. Our.  adv.  vttlL 
Judgment  was  now  delivered  by  — 

Pollock,  C.  B.  We  are  of  opinion  that  the  rule  to  enter  the  ver- 
dict for  the  defendant  must  be  discharged.  The  question  turns  npcm 
what  estate  or  interest  Davies  had  by  reason  of  a  certain  indenture  of 
the  9th  of  February,  1838,  which  was  an  indenture  of  mortgage ;  and 
it  was  contended  that  this  indenture  created  an  interest  that  could 
not  be  put  an  end  to  by  a  mere  demand  of  possession.  The  ground 
that  there  was  no  demand  of  possession  failed  when  the  facts  came 
to  be  inquked  into,  and  the  learned  judge's  notes  were  brought  befoi« 
us,  because  although  undoubtedly  there  had  been  no  notice  to  quit^ 
and  therefore  if  a  notice  to  quit  were  necessary,  we  should  have  been 
obliged  to  enter  a  verdict  as  prayed  for  by  the  defendant ;  but  it  turned 
out  that  there  bad  been  a  demand  of  possession.  Now,  there  are  two 
parts  of  the  indentore  which  it  is  necetoary  to  advert  to  on  giving  the 
judgment  of  the  court  The  first  is  a  proviso,  ^Hhat  no  sale  or  public 
notice  or  advertisement  for  any  sale  of  the  said  premises  or  any  part 
thereof  shall  be  made  or  given  by  the  said  John  Turner,  his  heira,  exe^ 
cutors,  administmtors,  or  assigns,  or  any  means  by  him  or  them  taken 
for  obtaining  the  possession  of  the  same  premises  or  any  part  thereof 
tmtil  the  expuration  of  twelve  calendar  months  after  notice  in  writing 
of  his  or  their  intention  to  sell  or  obtain  possession  thereof  should 
have  been  given  to  the  said  David  Davies,  his  heirs,  or  assigns,  or  left 
at  his  or  their  last  usual  place  of  abode."  The  mortgagor,  therefore, 
under  this  clause  holds  at  the  will  of  the  mortgagee,  but  is  not  ther^y 
rendered  tenant  at  vdU  to  him,  for,  in  order  to  constitute  that  relatioui 
the  tenancy  must  be  determinable  at  the  will  of  either  party.  The 
uncertain  nature  of  the  mortgagor's  interest  here  mentioned  rather 
shows  that  he  was  tenant  for  lil'e,  if  any  thing,  but  as  there  was  no 
livery  of  seizin,  that  cannot  be,  and  the  clause  certainly  does  not  create 
any  definite  term  in  the  mortgagee  for  life.  The  other  clause  is— 
''And  the  said  John  Turner  doth  hereby  for  himself,  his  heirs,  execu* 
tors,  administrators,  and  assigns,  covenant,  grant,  and.  agree  that 
David  Davies  shall  and  may  peaceably  and  quietiy  have,  hold,  use, 
occupy,  possess,  and  enjoy  the  said  messuages  and  tenements  as  tenant 
or  tenants  thereof  at  will  to  the  said  John  Turner,  his  executors,  ad- 
ministrators, or  assigns,  the  said  David  Davies  yielding  and  paying 
for  the  same  the  annual  rent,  &a  But  this  is  not  inconsistent,  for  no 
doubt  the  tenancy  at  will  m^  be  coupled  with  a  yearly  rent  duxiiig 
the  time  of  the  occupation,  ix  follows,  therefore,  that  this  was  not  an 
estate  for  life ;  not  an  estate  for  years,  but  a  tenancy  at  will,  and  that 
will  being  determined  by  the  demand  of  possession,  the  action  of 
ejectment  is  well  brought  The  verdict  was  right,  and  therefore  the 
rule  must  be  discharged 

BmU  discharged. 
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Bellamy  &  another  v.  Majoribanks  &  others.^ 

February  6,  1868. 

Banker '^  Crossed  Check — Neglig'ence. 

The  erosgin^  of  a  ehedc  parable  to  bearer,  with  the  name  of  a  banker,  doei  not  restrict  its 
negotiability  to  inch  banker  alone.  Such  cxoasing  ii,  however,  so  far  a  protection  to  the 
owner  of  the  dieck  that  the  banker  upon  whom  the  check  is  drawn  ought  not  to  pay  it  ex- 
cept throueh  a  banker:  for  if  he  does  so,  and  the  person  actually  presenting  it  turns  out 
not  to  be  the  lawful  holder,  the  circumstance  of  his  so  paying  would  be  strone  evidence  of 
aegligenoe  on  the  part  of  the  banker,  in  the  event  of  his  seeung  to  claim  credit  against  hii 
customer  for  the  amount. 

The  baakei's  dntj  is  the  same  where  the  crossing  is  by  the  customer  or  by  an  intermediate 
holder,  or  where  the  original  crossing  is  erased,  and  the  name  of  another  banker  written 
instead  of  it 

In  an  action  against  bankers  for  money  lent,  to  which  the  defendants  pleaded  payment,  it 
tt>peaied  diat  the  plaintiffs  IumI  dnwn  a  check  on  the  defendants,  crossed  thus,  '*  Bank  of 
England,  for  account  of  the  Accountant  General."  The  ^ayee  to  whom  this  check  was 
debvered  struck  out  the  crossing  by  running  a  pen  through  it,  leaving  it,  however,  perfectly 
legible,  and  crossed  it  a  second  time  with  the  name  of  his  own  bankers,  and  paid  it  into 
their  bank  to  tixe  credit  of  his  own  account  The  check  being  presented  by  them  for 
payment  was  paid  by  the  defendants,  who  charged  it  to  the  debit  or  the  plaintiffs'  account 
The  payee  ^propriated  the  sum  so  received  to  nis  own  purposes,  and  it  never  was  paid  to 
the  Accountant  General ;  and  the  plaintiffs,  who  were  trustees,  were  obliged  to  pay  the 
amount  themselves : — 

Seldy  that  the  circnmstaaoe  of  this  check  being  thus  doubly  crossed  afforded  no  additional 
evidence  of  negligence  against  the  defendants. 

Absuiipbit.  The  first  count  of  the  declaration  stated,  that  whereas 
the  defendants,  before  and  at  the  respective  times  of  the  making  of 
the  promises  in  this  count  mentioned,  carried  on  the  business  of 
bankers  in  copartnership,  namely,  under  the  style  of  Messrs.  Coutts 
&  Co.,  viz.,  at  Westminster,  in  the  county  of  Middesex ;  and  there* 
upon,  heretofore,  to  wit,  &a,  in  consideration  that  the  plaintiffs,  at 
the  request  of  tiie  defendants,  would  retain  and  employ  the  defend* 
ants  in  the  way  of  their  business,  and  would  deposit  money  with  them 
as  such  bankers,  to  be  drawn  out  by  drafts  or  checks,  to  be  drawn 
by  the  plaintifis  upon  the  defendants,  under  the  style  aforesaid,  in  that 
behalf,  they,  the  defendants,  promised  the  said  plaintiffs  that  they, 
the  said  defendants,  so  long  as  they  should  be  so  employed  by  the 
plaintiffs  as  aforesaid,  would  perform  their  duty  as  such  their  bankers 
as  aforesaid ;  that  the  plaintif&  relying  on  the  said  promise  of  the 
defendants,  did,  to  wit,  &&,  and  for  a  long  time  then  next,  namely, 
until  and  after  the  breach  of  duty  hereinafter  mentioned,  retain  and 
employ  the  defendants  as  such  bankers  as  aforesaid,  and  during  the 
time  aforesaid  and  before  the  breach  of  duty  aforesaid,  to  wit,  &C., 
deposited  with  the  defendants,  as  such  bankers  as  aforesaid,  and  they, 
the  defendants,  received  and  at  the  respective  times  of  the  drawing 
and  presentation  as  hereinafter  mentioned  of  the  draft  or  check  in 
this  count  after  mentioned  had  in  their  hands,  as  such  bankers,  moneys 
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of  the  plaintifTs',  more  than  sufficient  to  pay  the  draft  or  check  in 
this  count  after  mentionedi  and  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  5000^ ;  that  afterwards,  and  whilst  the  defend- 
ants were  so  employed  by  the  plaintiffs  as  such  bankers  as  aforesaid, 
and  whilst  the  defendants,  as  such  bankers  so  employed  as  aforesaid, 
had  in  their  hands  such  sums  of  money,  to  wit,  &;c.,  they,  the  plain- 
tiffs,  drew  and  signed  and  subscribed  with  their  names  a  certain  draft 
or  check  on  the  said  defendants  as  such  bankers  as  aforesaid,  under 
the  style  aforesaid,  commonly  called  a  check  on  a  banker,  to  wit,  in 
the  words  and  figures  following,  to  wit :  '^  London,  June  23, 1845. 
Messrs.  Coutts  &  Co.,  please  to  pay  Mr.  Edward  Bryant  Greary  or 
bearer  two  thousand  five  hundred  and  ninety-six  pounds,  seventeen 
shillings.  2596/.  175.;''  that  afterwards,  and  before  the  delivery  of 
the  said  draft  or  check  to  the  said  Edward  Bryant  Geary  therein 
mentioned,  the  plaintiffs  crossed  the  said  draft  or  check  in  a  certain 
manner,  according  to  the  custom  and  usage  of  bankers  in  that  behalf^ 
and  thereby,  according  to  the  said  custom  and  usage,  directed  the 
amount  of  the  said  £raft  or  check  to  be  paid  by  the  defendants,  as 
such  bankers  as  aforesaid,  into  and  through  the  hands  of  a  certain  cor- 
poration, carrying  on  business  as  bankers  in  London,  to  wit,  under 
the  style  of  '<  The  Governor  and  Company  of  the  Bank  of  England :" 
and  thereby  specified  to  what  purpose  the  said  corporation  should 
apply  the  same,  and  then  delivered  the  said  draft  or  check  so  crossed 
as  aforesaid  to  the  said  Edward  Bryant  Gteary ;  of  all  which  premises 
the  defendants,  then  and  before  the  payment  of  the  said  draft  or  check 
as  hereinafter  mentioned,  had  notice ;  and  thereupon  it  became  and 
was  the  duty  of  the  said  defendants,  as  such  bankers  so  employed  as 
aforesaid,  not  to  pay  the  amount  of  the  said  draft;  or  check  otherwise 
than  into  and  through  the  hands  of  the  said  corporation  so  carrying 
on  the  business  of  bankers  as  aforesaid,  to  wit,  the  said  Governor  and 
Company  of  the  Bank  of  England.  Nevertheless,  the  said  defendants, 
in  breach  of  their  said  duty  as  such  bankers  as  aforesaid,  afterwards, 
and  whilst  they  were  so  employed  by  the  plaintiffs  as  such  bankers 
as  aforesaid,  to  wit,  &c,  wrongfully  and  improperly  paid  the  amount 
of  the  said  draft  or  check,  to  wit,  the  said  sum  of  money  therein  men- 
tioned, otherwise  than  into  and  through  the  hands  of  the  said  corpora- 
tion, to  wit,  by  their  paying  the  amount  of  the  said  draft  or  check 
into  the  hands  of  certain  persons,  carrying  on  business  under  the  style 
of  Messrs.  Gosling  &  Co.,  then  being  the  agents  of  the  said  Edward 
Bryant  Geary  in  that  behalf;  by  means  of  which  said  premises  the 
said  Edward  Bryant  Geary  was  enabled  fraudulently  to  misapply  and 
convert  to  bis  own  purposes,  and  did  then,  in  fact,  fraudulently  mis- 
apply and  convert  to  his  own  purposes,  the  said  sum  of  money  in  the 
said  draft  or  check  mentioned ;  and  the  said  Governor  and  Company 
of  the  Bank  of  England  were  prevented  from  receiving  the  amount  of 
the  said  draft  or  check  and  applying  the  same,  to  wit,  on  behalf  and 
on  account  of  the  plaintiffs  to  the  said  purpose  referred  to  in  and  by 
the  said  crossing  of  the  said  draft  or  check  as  they  otherwise  would 
have  done,  and  the  amount  of  the  said  draft  or  check,  by  means  of 
the  premises,  became  and  was  and  is  wholly  lost  to  the  plaintiflb. 
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The  only  other  count  in  the  declaration  material  to  notice  was  a 
count  for  money  lent 

The  defendants  pleaded  {inter  alia)  to  the  first  count  that  there  was 
no  such  custom  or  usage  of  bankers  as  alleged  therein,  and  abo  that 
they  did  not  wrongfully  pay  the  amount  of  the  check  otherwise 
than  into  and  through  the  hands  of  the  Bank  of  England.  Issues 
thereon. 

There  was  also  a  plea,  setting  out  specially  the  circumstances 
under  which  the  payment  was  made  to  Messrs.  Gosling,  which  were 
proved  at  the  trial  as  detailed  below.  Replication  de  injuridy  and 
issue  thereon. 

To  the  other  count  the  defendants  pleaded  payment,  and  issue 
thereon. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  after  Trinity  term, 
1851,  for  Middlesex,  the  following  facts  were  proved : — The  plaintiffs 
were  trustees  of  a  gentieman  called  Frank,  who  had  died  a  lunatic^ 
and  they  had  opened  an  account  with  the  defendants,  Messrs.  Coutts, 
for  the  purpose  of  the  trust.  A  suit  was  pending  in  the  Court  of 
Chancery  with  reference  to  the  trust,  in  which  a  Mr.  Triston  acted  as 
solicitor  for  the  plaintiffs ;  the  other  parties  to  the  suit  were  the  next* 
of-kin  of  Mr.  Frank,  and  a  Mr.  Geary  acted  as  solicitor  for  them.  In 
June,  1845,  Mr.  Greary  brought  to  Mr.  Triston  a  check  upon  Messrs. 
Coutts,  written  out  by  him,  for  2,536^  175.,  to  be  signed  by  the  plain- 
tiffs ;  it  was  then  delivered  to  Mr.  Triston  in  the  common  form.  Mr. 
Triston  sent  the  check  to  the  plaintiff,  Mr.  Bellamy,  at  Brighton^ 
who  returned  it,  signed  with  the  following  addition,  in  his  own  hand- 
writing, namely,  at  the  end  of  the  body  of  the  check,  the  words 
^  General  Unpaid  Costs  Account,"  and  crossed  as  follows:  ''Bank  of 
England,  for  the  Account  of  the  Accountant  Greneral."  Mr.  Triston 
then  sent  it  to  the  other  trustee,  the  plaintiff,  Mr.  Foster,  to  be  signed 
by  him,  and  having  received  it  back  delivered  it  to  Mr.  Greary.  In 
point  of  fact,  the  department  of  the  Bank  of  Endand,  in  which  the 
business  of  the  accountant  general  is  conducted,  would  not  have 
received  this  check,  it  being  the  rule  not  to  receive  any  check  unless 
it  be  drawn  on  the  Bank  of  England  itself.  The  rule  is  well  known 
among  the  London  bankers.  Upon  the  day  on  which  Mr.  Greary  re- 
ceived the  check,  he  struck  out  the  crossing  made  by  Mr.  Bellamy 
by  running  a  pen  through  it,  leaving  it,  however,  perfectly  legible,  and 
crossed  it  a  second  time  with  the  name  of  Messrs.  Gosling,  bis  own 
bankers,  and  paid  it  into  their  bank  to  the  credit  of  his  account. 
Upon  the  following  day,  the  clerk  of  Messrs.  Gosling  presented  it  for 
payment  to  Messrs.  Coutts  &  Co.,  who  paid  it,  and  charged  it  to  the 
debit  of  the  plaintijSs'  account  The  money  was  paid  by  Messrs. 
Gosling  to  the  credit  of  Greary  in  his  account  with  them.  He  never 
paid  the  money  to  the  accountant  general,  and  the  plaintiffs  were 
obliged  to  make  it  good.  This  action  was  brought  to  recover  from 
the  defendants  the  sum  so  paid  by  them.  The  plaintiffs  alleged  that 
there  was  such  a  such  a  custom  or  usage  as  was  referred  to  in  the 
first  count,  which  was  absolutely  obligatory  on  all  bankers;  but, 
assuming  that  they  failed  in  establishing  such  custom,  they  insisted 
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that  the  defendants  were  guilty  of  negligence  in  paying  the  check 
crossed  in  the  manner  in  which  it  was,  and  that  the  defendants  conkl 
not,  therefore,  rely  on  the  plea  of  payment,  which  was  their  only 
available  answer  to  the  count  for  money  lent  A  number  of  the  most 
eminent  bankers,  and  the  most  experienced  bankers'  clerks  in  London 
were  examined  on  both  sides  as  to  the  alleged  custom,  and  incident- 
ally as  to  the  alleged  negligence,  and  ultimately  the  jury  expressed 
their  opinion  that  the  defendants  were  guilty  of  negligence  in  paying 
the  check  to  Messrs.  Gosling,  and,  in  answer  to  a  written  question* 
stated  that  there  was  a  custom  and  usage,  and  consequent  dut^  upon 
the  defendants  not  to  pay  the  check  otherwise  than  into  and  through 
the  hands  of  the  Bank  of  England.^ 

A  verdict  was  accordingly  entered  for  the  piaintiils,  to  set  aside 
which,  and  for  a  new  trisd,  a  rule  was  subsequently  obtained,  and 
against  this  rule, — 

The  Attorney' General^  {Sir  A,  Oockbumy)  JSnowles^  tuad  DiUhankf 
now  showed  cause.'  The  plaintiff  rest  their  case  upon  both  counts. 
The  jury  have  distinctly  found  that  there  was  negligence  on  the  part 
of  the  defendants,  and  this  entitles  the  plaintiffs  to  a  verdict  upon  the 
first  count  as  to  the  custom,  and  also  upon  the  indebUaUis  coun^  be- 
cause the  defendants  must  discharge  themselves  by  showing  a  valid 
Eayment.  Even  if  the  custom  alleged  in  the  first  count  be  not  estab- 
shed,  still  upon  the  plea  of  payment  the  plaintif&  are  entitled  to 
succeed,  as  a  payment  which  the  jury  have  declared  to  be  negligent 
cannot  be  relied  upon  by  the  defendants  as  an  answer  to  the  claim  of 
the  plaintiffs  to  have  their  money  refunded.  The  intention  of  the 
plaintiffs  was  clearly  indicated  by  the  crossing,  which  showed  that  the 
amount  of  the  check  was  to  be  paid  to  the  account  of  the  account- 
ant general  with  the  Bank  of  England,  to  go  to  the  .unpaid  costs 
account,  and  as  clearly  that  Mr.  Geary  was  not  to  receive  it  on  his 
own  account,  which  however  he  did  do,  and  they  must  lose  the 
money  unless  they  can  recover  in  this  action. 

[Alderson,  B.  But  is  it  not  the  fact  that  the  plaintifis  in  drawing 
that  check  intended  an  impossibility  ?][ 

That  may  be ;  but  as  between  them  and  their  own  bankers  their 
intention  was  manifested,  and  it  ought  not  to  have  been  disregarded. 
The  defendants  should  have  communicated  with  the  plaintifis  before 
they  paid  the  check*  Suppose  that  they  had  sent  the  check  to  Mr. 
Geary  without  any  crossing  at  all,  and  at  the  same  time  written  to 
the  bankers,  and  said,  "  We  have  sent  that  check  to  Mr.  GJeary,  but 
with  instructions  to  him  to  pay  it  in  to  the  account  of  the  accountant 
general,  and  not  to  put  it  to  him  own  private  account,  and  we  write  to 

^  At  the  trial,  Martin,  B.  had  also  {)Ut  down  in  writing  this  question :  "  Assuming  the 
defendants  were  not  restricted  to  paying  the  check  to  another  banker  than  the  fiank 
of  England,  did  they  use  due  care  and  diligence  in  the  naprment  of  the  check  to 
Messrs.  Gosling  ?  "  but  this  question  was  not  adually  put,  as  lus  lordship  thought  that 
it  was  unnecessaiy  after  the  answer  to  the  first  question. 

*  Januaiy  1 7,  before  Pollock,  C.  B.,  Pabke,  B.,  Aldkbson,  B.,  and  Maxtin,  R 
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say  that  if  it  should  be  presented  by  bearer  you  are  not  to  pay  it;** 
the  bankers  would  not  have  been  justified  in  disregarding  such  in- 
structions. The  crossing  in  the  present  instance  was  equivalent  to  this, 
and  the  defendants  were  found  by  the  jury  to  have  been  guilty  of  negli- 
gence, and  therefore,  without  reference  to  the  proof  of  the  custom  in 
the  first  count,  the  plaintiffs  are  entitled  to  succeed  upon  the  plea  of 
payment. 

[  Alderson,  B.  Was  it  the  fact  that  the  defendants  knew  that  the 
words  ^*  Bank  of  England,  to  the  account  of  the  Accountant  Gene- 
ral,** were  in  the  handwriting  of  Mr,  Bellamy  ?] 

There  was  no  doubt  of  that. 

[Pollock,  C.  B.  The  bankers  must  be  presumed  to  know  the 
handwriting  of  their  clients,  and  therefore  to  know  what  is  and  what 
is  not  their  handwriting.] 

The  addition  of  the  words  ^  general  unpaid  costs  account*'  would 
show  still  more  clearly  that  the  money  was  not  to  be  paid  to  Mr. 
Geary  himself.  But,  looking  at  the  legal  effect  of  this  document,  it 
is  submitted  that  there  may  be  an  order  upon  a  banker  to  pay,  limited 
in  a  particular  manner,  just  as  a  bill  of  exchange  may  have  a  restrict- 
ive indorsement,  a  question  which  was  discussed  and  decided  in 
Sigoumey  v.  Lloyd^  8  B.  &  C.  622 ;  s.  c.  7  Law  J.  Bep.  K.  B.  73 ; 
and  in  error,  5  Bing.  525,  where  all  the  authorities  are  collected.  The 
banker  has  the  money  of  his  customer  in  his  hands,  and  ought  only 
to  pay  it  according  to  his  directions. 

[  Alderson,  B.  The  defendants  say  that  the  essential  part  of  a  check 
is  that  it  is  payable  to  bearer,  and  that  they  have  so  paid  this  check. 

Parke,  B.  The  custom  of  bankers  is  to  pay  the  bearer,  and  they 
are  protected  in  the  ordinary  course  of  payment.  There  is  no  cus- 
tom obliging  them  to  pay  to  any  individual  named,  because  they  must 
then  at  their  own  peril  ascertain  his  identity.] 

The  evidence  was  sufficient  to  show  that  the  payment  was  not  ac- 
cording to  custom,  without  making  inquiry.  But  there  is  anoth^ 
mode  of  considering  this  question.  It  is  immaterial  whose  name  is 
in  the  body  of  the  check,  as  the  important  word  is  ^  bearer.''  Then 
the  customer  to  whom  the  bankers  owe  allegiance  write  upon  it  what 
is  equivalent  to  <<  Pay  to  the  Bank  of  England ; "  and  that  is  very 
different  from  a  crossing  by  a  mere  holder  of  a  check.  The  banker 
owes  no  duty  to  the  holder,  and  is  liable  to  no  action  at  his  suit  if 
the  check  is  not  honored ;  and  if  the  first  or  any  subsequent  holder 
chooses  to  strike  out  the  crossing  which  the  customer  has  put  and 
puts  the  name  of  his  own  banker  he  may  do  so,  as  he  is  the  proprie- 
tor of  the  check ;  but  the  banker  is  in  no  way  bound  to  pay  it  unless 
satisfied,  after  proper  inquiries,  that  the  alteration  has  been  made  by 
the  lawful  holder ;  and  if  he  does  pay  it  without  due  caution  he  pays 
at  his  own  peril  The  question  really  is,  whether  the  banker  may 
disregard  entirely  the  direction  of  his  customer.  It  may  be  said  on 
the  other  side,  that  if  the  effect  of  the  crossing  by  the  customer  is  to 
restrict  the  negotiability  of  the  check  firom  bearer  to  bearer,  it  is  void 
in  consequence  of  the  Stamp  Laws.  But  although  this  might  be  a 
sufficient  justification  to  the  banker  if  he  refused  to  pay  the  check  at 
vol.  VIII.  44 
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al]|  it  does  not  excase  hU  payiag  it  contrary  to  the  castomer's  direc- 
tions. If  it  be  said  that  the  payment  was  justified  by  the  custom  of 
bankers,  then  the  defendants  failed  to  prove  any  such  custom  totally 
to  disregard  the  directions  of  the  customer,  and  its  validity  therefore 
need  not  be  discussed.  The  money  count  is,  however,  chiefly  to  be 
relied  on,  because  the  sufficiency  of  the  first  count  is  very  doabtfuL 
In  considering  the  question  of  negligence,  it  is  not  to  be  forgotten 
that  the  body  of  the  check  is  in  a  different  handwriting,  and  the  hand- 
Writing  which  they  ought  to  attend  to  is  the  handwriting  of  their 
customer,  and  he  has  put  the  restriction  on  the  word  Greary ;  and  in 
iiact,  Mr.  Geary  never  had  any  interest  in  the  check.  He  had  only 
authority,  as  any  other  servant  might  have  had,  to  take  that  check  to 
the  Bank  of  England,  and  unless  Messrs.  Coutts  were  satisfied  that 
it  came  to  them  through  the  Bank  of  England  they  are  not  entitled 
to  any  credit  for  having  had  it 

Channel^  SerjLj  and  Sir  J.  Bailey^  in  support  of  the  rule.  The 
rule  must  be  made  absolute,  because  the  finding  of  the  jury  as  to 
negligence  was  against  the  evidence  actually  given,  and  also  because 
there  could  be  no  negligence  if  in  point  of  law  the  defendants  were 
justified  in  paying  the  check.  To  establish  this,  it  is  necessary  to 
consider  the  nature  of  the  check.  It  was  an  order  of  the  customer 
on  his  bankers  to  pay  '^  Mr.  Geary  or  bearer,"  that  is,  in  this  particu- 
lar case,  to  pay  Mr.  Greary  himself,  as  his  bankers  were  the  bearers, 
and  this  direction  was  literally  complied  with.  What,  then,  is  there 
to  prevent  this  payment  being  valid  as  against  the  drawer  of  the 
check  ?  The  first  crossing  was  '^  Bank  of  England,  tot  account  of 
Accountant  General,"  but  the  last  words  were  of  no  influence  what- 
ever in  restricting  the  nature  of  the  check.  Then,  the  words  ^  Bank 
of  England "  can  only  have  a  legal  effect  by  convention ;  but  any 
custom  to  contradict  the  clear  meaning  of  a  written  instrument  is  in- 
valid. Custom  may  be  referred  to  to  explain  an  instrument,  or  more 
strictly  speaking,  to  apply  its  terms  to  the  right  subject-matter,  but 
not  to  contradict  it ;  and  upon  this  ground  alone  the  crossing  would 
have  no  legal  effect  whatever,  because  it  purports  to  contradict  each 
of  the  matters  required  in  the  order ;  it  contradicts  the  right  to  pay 
Mr.  Geary ;  it  contradicts  the  right  to  pay  the  bearer,  and  destroys 
the  negotiability  of  the  check  altogether.  Sigoumey  v.  Lloyd^  rightiy 
understood,  illustrates  this  proposition.  A  bill  of  exchange,  payable 
to  order  of  the  drawer,  indorsed  in  blank,  becomes  a  negotiable  in- 
strument, because  the  indorsement  in  blank  makes  the  instrument 
payable  to  bearer.  If  it  comes  into  the  hands  of  another  person,  the 
person  receiving  it  may  specially  indorse  it ;  and  if  a  holder  were  to 
sue  that  party  who  has  specially  indorsed  it,  he  must  sue  him  through 
the  special  indorsement  that  he  has  made ;  but  if  any  other  party  is 
to  be  sued,  as  the  drawer,  for  instance,  or  the  acceptor  or  prior  in- 
dorser,  the  special  indorsement  does  not  destroy  the  negotiability 
which  the  bill  had  acquired  by  having  once  been  indorsed  in  blank. 

[Pollock,  C.  B.  No  doubt  that  is  the  law,  but  the  general  view 
of  the  mercantile  world  is  different,  and  they  think  that  if  a  bill  is 
limited  in  that  way,  they  are  bound  to  consider  the  limitation. 
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Parke,  B.  The  owner  of  a  bill  indorsed  in  blank  may,  however, 
convert  the  blank  indorsement  into  a  special  indorsement,  by  writing 
^  pay  to  myself  or  order."  The  law  is  laid  down  by  Lord  Chief  Jus* 
tice  Holt,  in  aerk  v.  Pi^t^  12  Mod.  192.] 

There  is  another  equ^y  conclusive  argument  against  this  crossing 
being  held  to  be  a  restnction,  drawn  from  the  Stamp  Act  The 
check  is  only  exempt  from  stamp,  because  it  is  payable  "to  bearer ;** 
and  whether  the  custom  alleged  restricts  the  payment  to  the  banker 
first  specified  by  the  customer,  or  makes  it  requisite  that  some  banker 
should  present  the  check  for  payment,  equally  nullifies  the  provisions 
of  the  Stamp  Act,  because  the  check  is  no  longer  payable  to  any 
bearer.  The  learned  counsel  then  analyzed  the  evidence,  to  establish 
that  it  did  not  support  the  finding  of  the  jury,  and  relied  also  upon 
the  fact  that  as  the  check  was  presented  through  a  banker,  the  de- 
fendants had  complied  with  the  substantial  intention  of  a  chedc 
being  crossed,  viz.,  to  enable  the  parties  interested  afterwards  to  trace 
the  payment  of  it.  Omr.  adv.  vulL 

Judgment  was  now  delivered  by — 

Parke,  B.  On  a  previous  day  we  intimated  that  there  ought  to  be 
a  new  trial  in  this  case,  on  the  ground  that  the  evidence  given  on  the 
trial  was  not  satisfactory  to  support  the  verdict  pronounced  by  the 
jury ;  and  if  this  were  an  ordinary  case  of  setting  aside  a  verdict  on 
such  a  ground,  we  should,  probably,  have  confined  ourselves  to 
merely  expressing  our  opinion  to  this  efiect.  But  there  is  involved  in 
the  present  controversy  a  most  important  question  with  respect  to 
checKs  on  bankers,  and  it  seems  to  us,  therefore,  that  it  is  right  to 
state  with  some  particularity  the  nature  of  the  question  to  which  the 
attention  of  the  jury  must  be  called  on  the  new  trial 

Payment  by  checks  has  now  almost  entirely  superseded  all  oth« 
mod^  of  payment  in  large,  and  is  in  very  gene^  use  in  smaUer 
money  tmnsactions;  and  the  practice  of  crossing  them  with  the 
name  of  bankers,  the  effect  of  which  is  the  question  in  the  present 
case,  is  also  in  very  general  use,  and  occurs  in  very  many  instances 
every  day,  not  only  in  London,  but  in  all  other  parts  of  the  kingdom* 
It  therefore  seems  to  us  to  be  of  great  importance  that  the  effect  of 
these  crossings  should  be  rightly  understood.  [Having  stated  the 
substance  of  the  pleadings  and  the  facts  proved  at  the  trial,  his  lord- 
ship proceeded.]  A  new  trial  has  been  moved  for,  on  the  ground  of 
misdirection,  and  the  verdict  not  being  supported  by  the  weight  of 
evidence.  The  whole  question,  both  as  to  the  law  applicable  to  the 
case,  and  as  to  the  facts,  has  been  lately  argued,  before  us,  with  great 
ability, — ^that  is,  before  the  rest  of  the  court,  in  the  absence  of  my 
Brother  Piatt,  and  this  is  the  judgment  of  the  Lord  Chief  Baron  and 
my  Brothers  Alderson  and  Martin,  and  myself.  The  objection  as  to 
misdirection  was  abandoned  by  the  learned  counsel  for  the  defendp 
ants,  but  it  was  insisted  that  the  verdict  on  the  first  count  and  on  the 
plea  of  payment  to  the  second  count  was  against  the  evidence,  and 
we  are  of  that  opinion.    The  plaintiffi  first  contended  that  the  cross* 
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ing  of  the  check  to  the  ^  Bank  of  EoglaiKl"  in  the  manner  in  which 
it  was  crossed,  absolutely  restricted  the  negotiability  of  the  instmmenti 
and  rendered  it  payable  to  the  Bank  of  England  alone,  and  eren  to 
the  account  mentioned,  namely,  ''  The  Accountant  General,"  and  to 
no  other  person ;  and  that  a  binding  custom  ot  usage  to  tiiat  eflect 
was  proved.  We  are  of  opinion  no  such  usage  or  custom  was  pityved. 
Without  going  the  length  of  saying  that  there  was  no  evidence  to  go 
to  the  jury  of  the  existence  of  such  a  custom,  we  think  that  the  wei^t 
of  evidence  was  against  it  A  custom  such  as  that  alleged  in  the  mat 
count  would  be  binding  and  obligatory  on  all  persons  engaged  in  a 
certain  trade,  because  long  and  universally  acted  upon  by  all  persona 
in  such  trade,  who  may,  therefore,  reasonably  be  presumed  to  have 
made  their  contracts  upon  the  faith  of  it  The  custom  alleged  could 
only  be  proved  by  a  long,  well  known,  ackno^ed^ed,  and  universal 
nsase  and  pmctice  among  bankers  to  act  in  accordance  with  it  80 
ftr  nom  this  being  the  case,  many  vidtnesses  called  from  the  different 
London  banking-houses  by  the  plaintiffs,  and  all  called  by  the  defend* 
ants,  denied  its  existence.  That  there  was  any  special  usage  between 
the  plaintiiis  and  Messrs.  Coutts  which  would,  of  course,  govern  their 
transactions,  was  never  once  suggested.  The  banking  business  in 
Iiondon  is  not  in  very  many  hands,  and  all  the  witnesses  on  both 
sides  were  persons  of  unimpeachable  integrity  and  veracity,  and  it 
seems  to  us  quite  absurd  to  suppose  that  there  could  be  any  custom 
OKating  such  a  duty  as  that  alleged  in  the  first  count,  and  absolate 
and  binding  by  reason  of  long  and  universal  usase  on  all  the  bankers 
in  the  metropolis,  without  those  gentlemen  bemg  well  acquainted 
with  it  The  verdict  was,  theretore,  upon  this  point  against  the 
weiff ht  of  evidence. 

We  axe  also  of  opinion  that  such  a  custom,  if  proved  to  have 
existed  in  fact,  would  be  incapable  of  being  supported  in  point  of 
law.  The  crossing  a  check  could  not  operate  as  an  indorsement  to 
a  banker  whose  name  is  used,  because  it  was  not  written  with  any 
intent  to  transfer  the  property  in  the  check  to  him,  and  it  wants  the 
essential  part  of  an  indorsement,  the  delivery  of  the  instrument  to  the 
mdorsee.  And  we  think  that  it  cannot  bie  well  supposed  that  the 
usage  is  to  be  considered  as  equivalent  to  the  direction  by  the  holder 
or  (bawer  to  the  drawee  not  to  pay  to  the  bearer,  but  to  a  particular 
person  onlv — for,  then,  the  check  would  be  altered  in  a  manner 
ipdiioh  would  take  it  out  of  the  exemption  of  the  Stamp  Act,  53  €ieo. 
3.  c  104,  sched.  1,  which  applies  to  checks  payable  to  be^r  only, 
and  the  bankers  to  whom  it  was  addressed  could  not  be  bound  to  pay 
to  the  person  named*  We  are,  therefore,  of  opinion  that  the  crossing 
the  check  with  the  name  of  a  banker  could  not  have  the  effect  of  re* 
strictix^  its  ncTOtiability  to  such  banker  only.  To  hold  it  to  have 
this  eflfect  would  be  to  render  the  instrument  no  longer  a  check. 
The  case  of  Sigtmmey  v.  Lloyd  was  cited  on  both  sides ;  but  it  really 
has  no  application.  The  point  there  decided  was  one  conc^ning  a 
leatrictive  indorsement  of  a  bill  transferable  by  indorsem^it  omy, 
which  is  lawful  We  think,  tiierefoie,  the  plaintiflb  cannot  succeed 
en  the  first  count 
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The  learned  counsel  for  the  plaintiffs,  however,  both  at  the  trial 
and  on  the  argument,  relied  with  greater  oonfidence  upon  the  count 
for  money  lent,  and  they  insisted  that  the  payment  to  Messrs. 
Gosling's  clerk  of  the  check,  double  crossed  in  the  manner  in  which 
it  was,  was  an  unauthorized  and  negligent  act,  and  that  the  defend* 
ants  had  no  right  to  credit  themselves  with  this  payment,  and  if  this 
contention  were  well  founded,  the  defendants  would  certainly  be  with* 
out  defence,  as  the  only  answer  to  this  count  was  a  plea  of  payment; 
It  was  also  alleged  that  the  addition  of  the  crossing  to  the  Bank  of 
England,  the  words  *<  for  the  account  of  the  Accountant  Greneral," 
imposed  a  greater  degree  of  responsibility  upon  the  defendants.  None 
of  the  witnesses,  however,  appeared  to  attach  much  importance  to 
this  circumstance  as  against  the  defendants,  and  many  of  them  con* 
sidered  that  it  made  in  their  favor,  inasmuch  as  it  was  well  known 
that  the  Bank  of  England  would  not  receive  for  the  Accountant 
General  a  check  so  crossed.  The  evidence  on  both  sides  was 
mainly  directed  to  the  circumstance  of  the  double  crossing.  On  behalf 
of  the  plaintiff,  it  was  said,  that  the  original  crossing  by  Mr.  Bel» 
lamy  to  the  Bank  of  England  ought  to  have  prevented  the  defend* 
ants  from  paying  the  check  to  Messrs.  Gosling,  or,  at  all  eventsi 
ought  to  have  made  the  payment  one  at  their  peril  in  the  event  of 
Geary  miss^plying  the  money.  On  the  behalf  of  the  defendants,  it  was 
said,  the  payment  was  strictly  according  to  the  custom  and  usage  of 
bankers  in  respect  of  crossed  checks,  and  that  the  payment  was  a 
payment  to  Geary,  the  payee  of  the  check.  As  the  effect  of  crossing 
a  check  is  not,  in  our  opinion,  to  restrain  the  negotiability  of  the 
check,  it  will  be  fit  to  consider  what  it  probably  is,  that  the  attention 
of  the  jury  may  be  directed  to  that  question  on  the  new  trial.  It 
was  agreed  on  all  hands  that  the  practice  of  crossing  checks  origi- 
nated at  the  clearing-house ;  the  clerks  of  the  different  bankers  which 
do  business  there  having  been  accustomed  to  write  across  the  checks 
the  names  of  their  employers,  so  as  to  enable  the  clearing-house  clerks 
to  make  up  the  account  It  was  quite  clear  that  this  had  nothing 
whatever  to  do  with  the  restriction  of  the  negotiability,  for  at  the 
time  when  this  was  done  the  checks  were  in  the  course  of  payment 
there  on  presentation  for  payment,  and  all  their  negotiability  was  at 
an  end.  The  establishment  of  the  clearing-house  is  comparative^ 
modern  and  was  within  the  memory  of  several  of  the  witnesses.  It 
afterwards  became  a  common  practice  to  cross  checks  which  were 
not  intended  to  go  through  the  dearing-bouse  at  all  with  the  name 
of  a  banker,  or  with  the  words  "  and  Co.,"  leaving  the  rest  in 

blank ;  and  a  custom  or  usage  has  certainly  sprung  up  in  regard  to 
this  also.  All  the  witnesses  agreed  as  to  the  fact  of  the  existence  of 
a  custom,  and  we  think  that  the  great  preponderance  of  evidence  on 
both  sides  tended  to  show  the  custom  to  be  that  which  is  reported  to 
have  been  stated  by  some  of  the  jury  in  the  case  of  Stewart  v.  Lee^ 
Moo.  &  M.  158;  naihely,  that  when  a  check  is  crossed,  bankers 
generally  refuse  to  pay  it  to  any  one  except  a  banker,  and  if  they  do 
pay  it.to  a  person  not  a  banker,  they  consider  that  they  do  it  at  their 
peril  in  the  event  of  the  party  to  whom  the  payment  is  made  not  be- 
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ing  entitied  to  receive  it :  tiiat  the  object  is  to  secoie  the  payment 
not  to  any  particular  banker,  but  to  a  banker,  in  otder  that  it  may  be 
easily  traced  for  whose  use  the  money  was  received ;  and  that  it  was 
not  intended  thereby  at  all  to  restrict  the  circulation  or  negotiabili^ 
of  the  dieck,  but  merely  to  compel  the  holder  to  present  it  thioo^ 
a  quarter  of  known  respectability  and  credit  We  are  strongly  in- 
clined to  think,  on  a  fml  inquiry,  the  usage  will  tnm  out  to  be  do 
more  than  this :  and  considenng  the  custom  in  this  point  of  view  die 
crossing  is  a>mere  memcHrandum  on  the  face  of  the  check,  and  forms 
no  part  ci  the  instrament  itself^  and  in  no  way  alters  its  effect  There 
can  be  no  doubt  that  such  a  usage  is  highly  beneficial  to  the  public. 
These  instruments  are  in  their  essential  character  payable  to  bearer; 
they  are  in  many  respects  treated  as  bank  notes,  for  which  of  late 
years  they  have  been  largely  substituted ;  but  like  all  other  things 
they  are  Uable  to  be  mislaid,  or  lost,  or  stolen,  and  may  get  into  the 
hands  of  persons  who  are  not  entitled  to  receive  pajrment  of  them. 
It  is  manifestly  therefore  a  great  protection  and  saliegoard  to  the  real 
owner  that  there  should  exist  the  means  of  tracing  and  asoertainiog 
for  whose  rxse  the  money  paid  on  the  check  was  received,  and  to 
whom  the  money  actually  goes,  and  the  payment  through  the  bankers 
secures  this  object  Bankers  are  in  genial  persons  of  great  respecta^ 
bility,  and,  we  believe  it  may  be  truly  said  universally,  are  incapable 
of  lending  themselves  to  any  concealment  or  suppression  of  the  truth 
in  order  to  promote  or  assist  fraud.  We  think,  therefore,  it  is  matter 
of  great  public  advantage  and  benefit  that  the  custom  or  usage  which 
we  have  already  mentioned  has  been  said  to  exist  in  point  of  &cty 
riiould  be  maintained,  and  we  think  it  may  VTell  be,  without  at  all 
improperly  trenching  upon  or  restricting  the  negotiability  of  checks. 
We  think  the  crossing  of  a  check  is  a  protection  and  safeguard  to 
the  owner  of  the  check,  and  in  the  event  of  a  banker  paying  a 
crossed  check  qtherwise  than  through  a  banker,  the  circumstance  of 
his  paying  it  would  be  strong  evidence  of  negUgenoe  in  an  action 
agaijEist  him.  For  instance,  let  us  su{qK>se  a  customer  of  a  banker  to 
draw  and  cross  a  check,  intending  to  pay  it  to  a  p^son  to  whom  he 
was  indebted,  and  that  afterwards  and  before  handing  it  over  to  his 
careditor  he  eithor  lost  it  or  it  was  stolen  from  him ;  if  the  checsk  was 
presented  otherwise  than  through  a  banker,  then  according  to  the 
custom  or  usage  above  mentioned  it  would  not  be  paid,  but  if  pre* 
sented  bv  a  banker  it  would.  The  mere  circumstance  of  the  neces- 
sity of  placing  the  check  in  the  hands  of  a  banker  would  of  itself 
oppose  some  impediment  to  the  firaudulent  holder  in  dealing  with  the 
check  and  making  it  available,  and  it  could  be  at  once  traced  and 
ascertained  for  whose  use  the  proceeds  were  received,  and  would  give 
considerable  aid  in  enabling  the  dmwer  to  recover  back  the  money  in 
the  event  of  his  being  entitled  to  do  sa  On  the  other  hand,  if  the 
banker  disregarded  the  custom  and  paid  that  check  to  a  private  indi- 
vidual, that  circumstance  would  be  strong  evidence  against  him  in  the 
event  of  his  seeking  to  charge  his  customer  with  the  payment  if  the 
person  actually  presenting  it  was  not  the  lawful  holder  and  bearer  of 
the  check.    The  lawful  holder  of  the  check  is  of  necessity  entitled 
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to  leoeive  payment  of  it  He  ooald  not  sne  tiie  dxannee  nnleas  the 
diawee  had  accepted  the  check,  a  pnu^ce  not  nsaal ;  bat  he  could 
sue  the  drawer  for  non-payment  if  he  was  the  holder  for  value.  No 
prudent  banker  would,  however,  pay  a  croBsed  check  otherwise  than 
to  a  banker,  except  he  was  fully  satisfied  as  to  the  title  of  the  party 
presenting  it  to  receive  payment ;  if  he  did,  he  would  run  the  risk  of 
the  bearer  of  the  check  having  no  titie  to  it.  We  think  there  is  no 
legal  objection  to  the  custom  thus  limited  and  understood  upon  the 
ground  of  its  being  repugnant  to  the  essential  quality  of  the  checkf 
namely,  its  negotiability  by  the  dmwer.  There  is  no  obligation  iq>on 
any  one  to  receive  payment  by  a  check,  whether  it  be  crossed  or  not 
crossed ;  but  if  a  man  receives  a  crossed  chedc,  he  seems  to  us  not 
indeed  to  incur  the  obligation  of  presenting  it  for  payment  through 
a  banker  as  a  condition  precedent,  but  he  ought  not  to  complain  if 
the  drawee  does  not  pay  without  previous  inquiry.  There  is  really 
no  restriction  upon  its  negotiability,  but  it  is  in  our  opinion  a  reason* 
able  and  lawful  practice  and  usage,  in  order  to  secure  as  far  as  possi- 
ble the  payment  of  the  check  to  the  honest  and  band  Jide  holder. 
It  was  contended  by  the  learned  counsel  for  the  plaintifib  in  argument 
before  us,  that  upon  the  plea  of  payment  the  onus  was  upon  the  de« 
fendants  to  show  that  the  payment  was  dulv  and  properly  made,  and 
in  that  we  agree.  But  we  think  it  is  highly  probable  the  custom  or 
usage  before  mentioned  was  that  which  was  established  by  the  pre- 
ponderance of  the  evidence  at  the  trial,  and  that  in  such  a  case  the 
circumstance  of  the  check  in  question  being  doubly  crossed  appears 
to  be  immaterial :  the  custom  would  authorize  the  payment  to  any 
banker,  and  the  payment  to  Messrs.  Grosling  would  not  be  the  less 
regular  because  the  check  was  a  second  time  crossed  in  their  name. 
We  are,  therefore,  of  opinion  that  the  verdict  as  to  the  question  of 
negligence  was  also  against  the  weight  of  evidence,  and  that  the  de- 
fendants are,  on  that  account,  entitied  to  a  new  trial 

Another  point  was  argued  for  the  plaintiffs,  that  the  crossing  of  the 
check  was  not  by  the  holder  but  by  the  drawer  himself^  who  had 
the  power  to  give  any  directions  he  pleased  to  the  bankers ;  that  it 
was  equivalent  to  an  addition  to  the  check,  which  was  originally 
payable  to  bearer,  of  an  express  direction  that  it  should  not  be  paid 
to  bearer,  but  to  the  Bank  of  England  only.  He  admitted  that  in 
such  a  supposed  case  the  defendants  were  not  bound  to  pay  the 
Bank  of  England,  because  the  alteration  would  bring  the  check 
within  the  operation  of  the  stamp  laws ;  but  he  contended  that  if 
the  defendants  chose  to  pay  it,  they  could  not  do  so  to  any  one  else, 
and  if  they  did,  they  would  disobey  the  order  of  their  customer,  and 
could  not  charge  the  amount  to  his  debit  in  account  This  reasoning 
would  be  correct  if  the  crossing,  when  made  by  the  drawer,  by  custom 
amounted  to  a  direction  to  pay  the  named  bank^  only,  and  for  the 
named  account  If  such  were  its  conventional  meaning,  it  would 
be  necessary  tot  bankers  not  merely  to  look  to  the  signature  of  the 
eheck,  but  also  to  the  handwriting  of  the  crossing.  But  the  crossing 
itself  does  not  import  that  payment  is  to  be  made  to  the  Bank  of 
England  only.    It  is  matter  of  evidence  what  its  meaning  is  by  the 
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usage.  On  the  trial  the  evidence  has  not  made  any  distinction  between 
the  meaning  of  the  wotds  when  written  by  the  customer  of  a  banker 
and  by  a  third  person ;  and  we  have  betore  intimated  our  opinion 
that  according  to  the  weight  of  evidence  they  have  not  the  res^cthre 
meaning  attributed  to  them  by  the  plaintiff's  counsel.  It  seems  to 
ns  probable  the  more  correct  view  of  tiie  practice  of  crossing  is  f<Mr  the 
protection  of  the  holder  of  the  check.  As  we  have  before  said,  we 
feel  strongly  that  to  carry  it  further,  or  to  make  the  banker  answer- 
able to  his  customer  for  the  appropriation  by  the  payee  of  the  pro- 
oeeds  of  a  crossed  check  when  received  through  a  bankor,  would 
render  the  conducting  of  banking  business  very  difficult,  if  not  imprao- 
ticable,  and  would  cast  a  very  serious  and  probably  mischievous 
impediment  to  carrying  on  the  money  transactions  of  the  country. 

Rule  absolute  f  on  payment  of  cosU. 


4 


AsPLiN  v.  Blackman.^ 

February  13, 1852. 

CiMtdy  Court  —  Concurrent  Jurisdiction^  SfC.  -—  Discretion  of  Judge  — 
Order  for  Costs-^d  Sf  10  V%ct  c.  95,  s.  12—13  4-14  TtcLc.  61, 
s.  13. 

In  all  cases  where  the  superior  courts  haye  a  concurrent  jurisdiction  with  the  county  courts, 
under  the  128th  section  of  the  9  &  10  Yict  c  95,  or  where  no  plaint  could  have  been 
entered  in-  anj  county  court,  or  where  the  cause  is  remoTed from  the  countj  court  hj or- 
Uorcari^t  the  court  or  a  judge  is  bound,  bj  the  13  &  14  Vict  c.  61,  s.  13,  on  being  "^ffiff^ 
that  the  case  falls  within  the  128th  section,  to  make  an  order  that  the  plaintiff  iriio  has 
zecovered  less  than  20^.  in  a  superior  court  shall  recorer  his  costs. 

A  SUMMONS  had  been  taken  ont  before  Alderson,  B.,  calling  <m  tiie 
defendant  to  show  cause  why  the  plaintiff  should  not  recover  his 
costs  in  the  above  action. 

The  motion  was  made  on  affidavits,  which  showed  that  the  action 
had  been  brought  in  the  Court  of  Exchequer  for  work  done  to  a 
phaeton  and  break  belonging  to  the  defendant.  The  defendant  paid 
11^  IO5.  into  court 

The  jury  found  a  verdict  for  the  plaintiff,  damages  21 IQ5.  The 
defendant  resided  within  the  jurisdiction  of  one  of  the  metropolitan 
county  courts ;  but  the  cause  of  action  did  not  arise  either  wholly  or 
in  some  material  point  within  the  jurisdiction  of  the  county  court| 
within  which  the  defendant  dwelt  or  carried  on  his  business  at  the 
time  of  action  brought 

The  cause  was  tried  on  the  15th  of  November  last,  and  at  the  con- 
clusion of  the  trial  the  learned  judge  directed  the  plaintiff  to  be  held 
to  bail  to  answer  a  charge  of  perjury.     An  order  was  afterwards 

i  21  Law  J.  Bep.  (k.  s.)  Ezck  78. 
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made  to  change  the  plaintiflpB  attorney,  which  was  accordingly 
done. 

The  plaintiff  was  subsequently  tried,  at  the  Central  Criminal 
Court,  for  perjury,  and  acquitted.  The  present  summons  was  taken 
out  on  the  7th  of  February,  previously  to  the  decision  of  the  Court 
of  Queen's  Bench  in  Crake  y.  Powell}  which  was  given  on  the  10th 
of  February.  The  case  came  on,  bef(»e  Alderson,  B.,  at  chambers, 
on  the  10th  of  February,  when  upon  a  statement  that  the  Court  of 
Queen^s  Bench  had  that  morning  decided  a  similar  case  of  Crake  ▼• 
JPtnoell  in  conf<»rmity  with  the  decision  of  the  Court  of  Common 
Pleas  in  MacdougaU  v.  Paterson^  2  L.  M.  &  P.  681 ;  s.  c.  7  Eng.  Rep. 
510,  and  in  opposition  to  the  case  of  Jones  v.  Harrison^  6  Exch.  Rep. 
328 ;  s.  c.  3  Eng.  Rep.  579,  in  the  Court  of  Exchequer,  and  PaJmer 
V.  Richards^  6  Exch.  Bep.  335 ;  s.  c.  5  Eng.  Rep.  535,  his  lordship  ad- 
journed  the  case  to  the  13th  of  February  at  Westminster.  On  the 
i3th  of  February  the  case  came  on  in  the  judges'  room  at  Westmin* 
ster,  before  Alderson,  B.,  Parke,  B.,  being  uso  present 

.fibnt,  in  support  of  the  summons,  was  stopped. 

[Alderson,  B.  I  shall  abide  by  the  decision  of  the  Court  of 
Queen's  Bench.] 

Prentice^  for  the  defendant  In  this  case  there  has  been  an  unne- 
cessary dekiy  on  the  part  of  the  plaintiff  He  might  have  come  to 
this  court  in  Michaeunas  or  Hilary  term  last  The  Court  of  Com- 
mon Pleas  have  laid  down  a  rule,  that  all  applications  like  the  present 
mus6{3e  made  promptly.     Orchard  v.  Moxey  '  is  in  point 

Bom.  The  fact  of  the  plaintiff  having  been  indicted  for  perjury, 
together  with  the  delay  and  expense  consequent  upon  the  change  of 
attorneys,  sufficiently  account  for  the  plaintiff  not  applying  to  this 
court  at  an  eariier  period.  Besides,  the  plaintiff  could  not  suppose 
that  the  Court  of  llxchequer  would  rescind  its  decision  in  Jones  v. 


1  Not  )ret  reported. 

'In  that  case  a  rule  nm  "was  gnoited  on  the  ISth  of  January  fixr  the  taxation  of  the 
plaintiff's  costs  in  an  action  of  trespass  to  recoYer  damages  for  an  assault  and  false  inn 

Srisonment,  and  on  the  trial  of  which,  in  May  last,  before  Lord  CampbeU,  C.  J.,  a  ver- 
ict  was  found  for  the  plaintiff  with  40s.  damages.  It  appeared  that  on  the  26th  of 
May  the  plaintiff  applied  to  Patteson,  J.,  at  chambers,  for  tne  costs,  under  the  IS  &  14 
Vict.  c.  61,  s.  18,  but  the  summons  was  dismissed  on  the  authority  of  Jones  t.  Harrison^ 
G  Exch.  Sep.  828 ;  8.  c.  8  Eng.  Bm.  579.  The  defendant  then  paid  the  amount  of  the 
damages  without  prejudice  to  3ie  ptaintiff 's  n^ht  to  apply  to  the  court  for  his  costs,  but 
upon  the  Court  of  Common  Pleas  disapproving  of  the  decision  ci£  Jones  r,  Harrison,  in 
MacdougaU  y,  Paterson,  7  Eng.  Rep.  510,  the  present  rule  had  been  obtained,  agsunst 
which  iSir  F.  7^es»aer  showed  cause,  on  the  ground  that  the  |daintaff  had  been  guuty  of 
laches  in  not  apdying  within  a  reasonable  time.  Paierson  appeared  in  support  of 
the  rule.  The  Ckmrt  said,  that  as  the  plaintiff  had  not  applied  within  a  reasonable 
time,  but  had  lain  by  firm  May  to  December,  when  the  deeisioa  of  the  Court  of 
Common  Pleas  was  prononncedy  the  nde  must  be  dischvi^ 
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Harrisany  in  deference  to  the  opinion  of  the  Court  of  Common 
Pleas.  In  the  case  of  Orchard  v.  Mozey^  there  was  a  delay  of  eight 
months. 

[Alderson,  B.  The  decision  of  the  Qaeen's  Bench  in  Crake  v. 
Powell  was  not. given  until  after  Hilary  term;  and  the  plaintiff  could 
hardly  be  expected  to  come  to  the  Court  of  Exchequer,  and  ask  them 
to  reverse  the  decision  of  Jones  v.  Harrison.  I  think,  under  all  the  cir- 
cumstances, the  plaintiff  has  made  his  application  within  a  reasona- 
ble  time.] 

In  Orchard  v.  Mozey^  Patteson,  J.,  considered  the  delay  of  eight 
months  to  be  unreasonable. 

Alderson,  B.  I  see  no  reason  to  change  my  opinion.  I  am  bound 
to  make  the  order  for  costs. 

Parke,  R  I  quite  concur  in  the  view  taken  by  my  Brother  Alder* 
son.  Order  made, 

A  summons  to  stay  proceedings  upon  the  above  order  was  after- 
wards taken  out  before  Piatt,  B.,  for  the  purpose  of  enabling  the 
defendant  to  take  the  opinion  of  the  Court  of  Exchequer  as  to  the 
correctness  of  the  decision  of  Alderson,  B. ;  but  that  learned  judge^ 
after  time  taken  to  consider  and  after  consulting  other  judges,  refused 
to  make  an  order.^ 


Faviell  v.  Oaskoin  and  others,  executors  of  W.  Clode.^ 

January  15,  1852. 

Landlord  and  Tenant — Out-going  Tenant -^  Custom  of  Country  — 

Special  Agreement. 

A  testator,  being  the  owner  of  B.  house  and  land  and  of  two  cottages,  and  the  lessee  of  Lit- 
tle B.  farm  from  Miss  M.,  and  of  certain  crown  lands,  for  a  term  of  fourteen  years  expiring 
at  Michaelmas,  1849,  and  being  desirous  of  selling  B.  house  and  land,  entered  into  a  nego- 
tiation with  the  plaintiff  for  the  sale  thereof,  and  let  to  the  plaintiff  for  one  year  B.  house 
and  land,  from  the  29th  of  September,  1848,  by  an  agreement,  in  which  the  testator 
agreed  that  if  he  should  be  able  to  obtain  a  further  lease  from  the  crown  for  four- 
teen years  he  would  grant  the  plaintiff  the  same  for  thirteen  years.  By  a  subsequent 
agreement,  the  plaintiff,  after  stating  that  he  was  desirous  of  securing  the  occupation 
of  Little  B.  farm  and  lands,  adjoining  die  B.  house  and  lands,  and  held  by  the  testator  of 
Miss  M.  and  of  the  crown,  agrcied  to  ttice  the  said  lands  belonging  to  litiss  M.  and  tb« 
crown,  as  under-tenant  to  the  testator,  *'  subject  to  the  same  rents,  covenants,  and  obligar 

1  It  wotdd  seem,  therefore,  that  the  Court  of  Exchequer  will  abide  by  the  deciaoa 
of  the  Court  of  Common  Pleas  in  MacdougaU  ▼.  Patersim^  and  of  the  Court  of  Qneen'ii 
Bench  in  Crake  r.  Powell;  and  that  Jones  v.  Harrison  and  Palmer  v.  Richards^  may 
be  conndered  as  oremileGL 

s  21  Law  J.  Bep.  (v.  s.)  Ezck  85. 
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tiona  jn  all  respects  as  provided  for  in  the  leases  by  which  Mr.  C.  (the  testator)  holds  or 
shall  hold  the  same.**  Bj  the  terms  of  the  crown  lease  the  cnstom  of  the  coantry,  which 
was,  that  the  landlord  should  pay  to  the  oat-going  tenant  for  fdlows,  half  fsllows,  &e.,  was 
excluded.  The  plaintiff,  on  entering  upon  the  crown  lands,  paid  the  testator  for  fallows, 
half  fallows,  &c.  The  crown  lease,' at  the  reouest  of  the  plaintiff,  not  having  been  re- 
newed by  the  testator,  but  having  expired  by  effluxion  of  time  at  Michaelmas,  1849 : — 

Hdd^  that  the  plaintiff,  as  out-going  tenant,  was  entitled  to  be  paid  by  the  executors  for  fal- 
lows, half  fallows,  &e.,  tiie  custom  of  the  country  to  that  effect  not  having  been  excluded 
by  the  agreements  between  the  parties. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  the 
plaintiff  would  become  tenant  to  one  W*  Clode,  since  deceasedi  of  a 
farm  called  the  Crown  lands,  and  would,  as  in-coming  tenant,  pay  .to 
W.  Clode,  according  to  the  custom  of  the  country,  the  amount  of  the 
usual  valuation  paid  by  an  in-coming  tenant  for  fallows,  half  fallows, 
dressings,  &c.;  each  party  to  appoint  a  valuer;  the  said  W.  Clode 
promised  the  plaintija  that  he  would,  at  the  expiration  of  the  term, 
pay  to  the  plaintiff,  as  out-going  tenant,  according  to  the  custom  of 
the  country,  the  amount  of  such  valuation  for  tallows,  half  fallows, 
dressings,  &c.  Breach,  the  non-appointment  of  a  valuer  by  W.  Clode 
in  his  lifetime,  and  by  the  defendants  as  his  executors ;  and  that  they 
discharged  the  plaintiff  from  proceeding  with  the  valuation,  &c. 

There  were  also  the  common  counts. 

The  defendants  pleaded  non  assumpsit^  together  with  pleas  deny* 
ing  the  tenancy  and  the  continuance  thereof  upon  the  terms  stated 
in  the  declaration,  and  that  the  plaintiff  discharged  W.  Clode  from  his 
promise. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  last  Croyden  Summer  As- 
sizes, the  facts  were  these :  —  The  action  was  brought  by  the  plaintiff 
as  the  out-going  tenant  of  certain  land  to  recover  from  the  defend* 
ants,  as  the  executors  of  his  landlord,  W.  Clode,  the  sum  of  287/.  for 
fallows,  half  fallows,  dressings,  &c.,  under  these  circumstances.  W. 
Clode,  the  owner  of  an  estate  near  Winsor,  called  the  Bakeham 
House  estate,  which  consisted  of  four  separate  holdings :  first,  of  the 
dwelling-house  and  lands  adjoining  called  Bakeham  House,  which 
formed  the  chief  portion  of  the  estate ;  secondly,  of  Ldttle  Bakeham 
farm,  held  by  him  under  a  lease  from  Miss  Mackason ;  thirdly,  of  two 
cottages  and  land  of  copyhold  tenure ;  and,  fourthly,  of  certain  crown 
lands  held  by  him  under  a  lease  from  the  Commissioners  of  Woods 
and  Forests,  dated  the  5th  of  March,  1841,  for  a  term  of  fourteen 
years  from  the  10th  of  October,  1835,  at  a  rent  of  92/.  William 
Clode,  being  desirous  of  seUing  the  Bakeham  house  and  land,  and 
the  plaintiff  of  purchasing  it,  it  was  arranged  that  the  plaintiff  should 
become  the  tenant  of  the  property,  with  the  option  of  afterwards  be- 
coming the  purchaser,  and  accordingly,  the  following  memoranda 
and  agreements  were  prepared  and  signed  by  the  parties  and  their 
agents. 

By  articles  of  agreement,  dated  the  23d  of  December,  1848,  W. 
Clode  agreed  to  let  to  the  plaintiff  certain  pieces  of  land  called  Bake- 
ham Farm,  for  one  year  from  the  29th  of  September  last.  This 
agreement  contained  a  stipulation  that  the  plaintiff  agreed  to  abide 
by,  perform,  and  keep  all  and  singular  the  covenants  and  agreements 
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contained  in  a  certain  indenture  of  lease,  dated  the  6th  of  Maidi, 
1841,  and  made  between  the  Commissioners  ol  Woods  and  Forests, 
and  W.  Clode,  '<  whereby  the  said  premises  were  demised  to  the  said 
W.  Clode,  his  executors,  &c.,  for  a  certain  term  of  years,  which  will 
expire  on  llie  10th  day  of  October  next"  W.  Clode  then  agreed  that  in 
case  he  should  be  able  to  obtain  a  further  lease  from  the  crown  of  the 
said  premises  for  fourteen  years,  he  would  grant  to  the  plaintiff  a 
lease  of  the  same  for  thirteen  years  at  rents  payable  quarterly,  "  and 
subject  to  covenants,  clauses,  provisos,  conditions,  and  agreements 
similar  in  all  respects  ''to  those  which  may  respectively  be  reserved 
and  contained  in  the  new  lease,  which  may  so  as  aforesaid  be  ob- 
tained by  the  said  William  Clode  firom  the  crown.''  By  the  terms  of 
the  crown  lease  the  custom  of  the  country  as  between  landlord  and 
out-going  tenant  was  excluded* 

By  a  memorandum,  dated  the  29th  of  December,  1848,  the  plain- 
tiff agreed  to  take  as  tenant  the  Bakeham  estate,  consisting  of  the 
dwelling-house,  offices,  farm  buildings,  twelve  cottages,  two  of  which 
were  stated  to  be  the  separate  property  of  W.  Clode,  and  about  177 
acres  of  land,  and  a  lease  of  the  same  was  to  be  granted  for  fourteen 
years,  determinable  on  certain  terms,  the  plaintiff  having  the  option 
of  purchasing  the  estate.  The  plaintiff  agreed  to  pay  for  fallows, 
half  fallows,  dressings,  &c.,  on  the  farm  at  a  fair  valuation,  each  party 
appointing  his  own  vsduer. 

The  memorandum  of  the  2d  of  February,  1849,  signed  by  the 
plaintiff,  was  as  follows:  —  ^< Being  desirous  of  securing  the  occupa- 
tion of  the  farm  and  lands  adjoining  the  Bakeham  estate,  Egham, 
which  I  have  lately  taken  of  Mr.  Clode,  belonging  to  the  crown  and 
to  Miss  Mackason,  but  held  by  INfr.  Clode  by  leases  about  to  be  re- 
newed, I  hereby  agree  and  engage  to  take  the  said  farm  and  lands 
belonging  to  the  crown  and  Miss  Mackason,  as  under-tenant  to  Mr. 
Clode,  subject  to  the  same  rents^  covenants^  cmd  obligalions  in  all  re- 
spects  as  are  contained  and  provided  for  in  the  leases  by  which  Mr. 
Clode  holds  or  shall  hold  the  same^  excepting  that  the  term  is  to  be 
determinable  at  the  same  time  as  my  lease  of  the  Bakeham  estate. 
Witness  my  hand,  W.  F.  Faviell.'' 

A  memorandum  of  the  7th  of  February  stated  that  the  plaintiff 
took  to  the  Bakeham  estate,  and  to  the  crown  and  Miss  Mackason's 
lands  as  from  last  Michaelmas,  from  which  quarter-day  the  leases 
were  to  commence.  There  was  then  cmother  memorandum,  also 
dated  the  7th  of  February,  1849,  which  contained,  amongst  other 
things,  the  following  stipulation :  ^  And  in  consideration  of  this 
allowance  of  200/.,  and  of  the  said  William  Clode  engaging  to  grant 
leases  of  certain  contiguous  lands  as  held  by  him  of  the  crown  and  of 
Miss  Mackason,  when  renewed,  together  about  112  acres,  little  more 
or  less,  without  any  bonus  or  increased  rent  (but  determinable  at  the 
same  period  as  the  Bakeham  lease,^  the  said  William  Frederick 
Faviell  agrees  to  take  to  the  said  contiguous  lands,  with  the  buildings 
thereon  in  their  present  state,  without  any  further  allowance  for  any 
repairs  that  are  or  may  be  hereafter  required  to  or  for  the  said  build- 
ings.'' 
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On  the  12th  of  January,  1849,  the  plaintiff  wrote  to  one  of  the 
defendants  in  these  terms:  —  ^I  hope  Mr.  Clode  has  by  this  time  re- 
newed the  lease  of  the  crown  land  and  Miss  Mackason's ;  because, 
if  that  is  not  done,  I  cannot  be  expected  to  pay  the  valuation  for 
dressings,  &c.,  which  I  shall  never  have  the  benent  of.  The  lease  of 
the  crown  land  might  be  seven  or  fourteen  years,  I  do  not  care  much 
,  which  it  is.     Yours,  &c.,  W.  P.  Paviell.'* 

In  February,  1849,  a  valuation,  according  to  the  custom  of  the 
country,  was  made  in  respect  of  all  the  land  taken  by  the  plaintiffi 
the  amount  of  which  being  2233^  195.  was  afterwards  paid  by  the 

f>laintifr.  That  portion  of  the  valuation  which  related  to  the  crown 
ands  amounted  to  about  240^  The  plaintiff  took  possession  of  the 
premises  in  February,  1849,  and  in  May  following  signified  his  deter- 
mination not  to  renew  the  crown  lease,  and  requested  the  defendant, 
J.  Clode,  not  to  renew.  The  crown  lease  was  accordingly  not  renewed. 
The  plaintiff  gave  up  possession  of  the  premises  at  Michaelmas,  1849, 
and  claimed  to  be  paid  by  the  testator  for  fallows,  half  fallows,  &c., 
according  to  the  custom  of  the  country. 

The  learned  judge  left  it  to  the  jury  to  say,  whether  the  custom  for 
the  landlord  to  pay  the  out-going  tenant  was  proved,  and  the  jun^ 
having  found  in  the  affirmative  he  directed  a  verdict  for  the  plainti^ 
with  leave  to  the  defendants  to  enter  a  verdict  for  them  if  the  court 
should  be  of  opinion  on  the  construction  of  the  documents,  tdat  the 
custom  of  the  country  was  excluded  by  the  agreegient  between  the 
parties. 

Channetty  Serjt^  having  obtained  a  rule  nisi  accordingly,  and  also 
on  the  ground  of  the  verdict  being  against  the  evidence, 

Bramwett,  (Rat/mond  with  him,)  for  the  plaintiff,  showed  cause. 
The  plaintiff,  as  in-coming  tenant,  having  paid  the  testator,  hia 
landlord,  for  the  fallows  and  dressings  of  the  crown  lands,  was  entitied 
to  receive  payment  as  out-going  tenant,  according  to  the  custom  of 
the  country,  m  respect  of  the  sums  he  had  expended  upon  the  same 
land.  The  lease  expired,  bv  effluxion  of  time,  on  the  29th  of  Septem- 
ber, 1849.  On  the  part  of  the  defendant,  it  will  be  contended,  that 
the  agreement  between  the  parties  excluded  the  custom  of  the  country, 
but  that  is  not  the  case.  The  plaintiff,  on  entering  the  land,  paid  the 
testator  for  the  fallows,  dressings,  &c.,  and  is  entitied  to  be  paid  in 
like  manner  on  quitting.     (He  was  then  stopped  by  the  court) 

Channettj  Serjty  and  Bavill^  in  support  of  the  rule.  The  object  of 
the  plaintiff  was,  to  obtain  one  and  the  same  interest  in  all  the  lands 
demised,  as  the  testator  W.  Clode  had,  and  this  was  the  consideration 
for  his  paying  for  the  fallows  and  dressings  on  his  taking  possession. 
His  letter  of  the  12th  of  Jcmuary,  1849,  is  most  important ;  he  there 
says,  *<  I  hope  Mr.  Clode  heis,  by  this  time,  renewed  the  lease  of  the 
crown  land  and  Miss  Mackason's,  because  if  that  is  not  done  I  cannot 
be  expected  to  pay  the  valuation  for  dressings,  &c.,  which  I  shall  never 
have  the  benefit  o£''  The  plaintiff  took  the  crown  land  as  tenant 
VOL.  VIII.  45 
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from  yeax  to  year,  snbject  to  the  same  terms  as  those  under  TKrbidi 
his  landlord  held.  The  plaintiff  agreed  ^  to  abide  by,  perfonn,  and 
keep  all  and  singular  the  covenants  and  agreements  contained "  in 
the  crown  lease. 

[Parke,  B.  That  is,  he  was  to  indemnify  the  testator  against  all 
covenants  that  that  party  had  entered  into  with  the  crown.] 

The  testator  had  no  claim  against  the  crown  for  fallows  and  dress- 
ings ;  it  was  not  intended  that  his  tenant  should  be  in  a  better  sitoa-  ' 
tion  than  if  he  had  had  a  renewal. 

[Parke,  B.  The  testator  received  money  from  the  plaintiff  as 
in-coming  tenant,  and  is  bound  to  pay  him  as  out-going  tenant.] 

The  plaintiff  stipulated  by  the  memorandum  of  the  9th  of  Febmaiy 
that  he  was  to  hold  the  crown  lands  without  any  bonus  or  increased 
rent  The  transaction  amounted  to  a  purchase  from  the  testator  of  a 
right  to  get  a  crown  lease.  The  result  of  all  the  documents  is,  that 
the  plaintiff  was  not  to  be  paid  on  quitting  the  land,  according  to  the 
custom  of  the  country.    The  agreement  excluded  the  custom. 

Parke,  B.  (Pollock,  G  B.,  was  absent)  I  think  this  rule  most  be 
discharged.  The  question  is,  whether  the  custom  of  the  countzy  has 
been  excluded  by  the  agreements  between  the  parties  in  this  case.  We 
must  look  to  the  agreements  to  see  whether  they  exclude  the  custom 
of  the  country,  that  the  tenant  is  to  be  repaid  at  tbe  end  of  the  term. 
Now,  in  all  these  agreements  there  is  nothing  which  is  inconsistent  with 
the  right  of  the  tenant  to  repayment ;  and  the  only  foundation  for  the 
argument  on  the  part  of  the  defendants  depends  upon  that  portion  of 
the  agreement  in  which  the  plaintiff  agrees  to  ^  abide,  penorm,  and 
keep  all  and  singular  the  covenants  and  agreements  contained  in  a 
certain  indenture  of  lease,"  Sec  The  meaning  of  that  clause,  however, 
is,  that  the  plaintiff  will  keep  up  the  same  covenants  as  W.  Clode  was 
bound  to  do.  The  terms,  however,  of  quitting  are  not  the  same. 
The  plaintiff,  during  the  continuance  of  the  crown  lease,  was  bound 
to  perform  all  the  terms  of  it  The  custom  of  the  country  is  not 
excluded. 

Then,  with  respect  to  the  intention  of  the  plaintiff  in  taking  the 
four  properties,  there  is  no  foundation  for  the  argument  that  the  desire 
to  become  the  occupier  of  them  all  was  the  consideration  for  the 
plaintiff's  foregoing  his  right  to  be  paid  as  out-going  tenant  We 
must  look  at  the  obligations  incurred  by  the  plaintiff  when  he  took 
this  property,  and  then  we  shall  find  that  the  transaction  between  the 
parties  amounted  to  nothing  but  a  demise  from  year  to  year  to  which 
the  custom  of  the  country  applies.  The  next  question  is,  whether  the 
landlord  is  liable  to  pay  to  the  out-going  tenant  the  expenses  incunred 
by  him ;  and  I  think  that  where  there  is  no  in-coming  tenant,  the 
landlord  is,  by  the  custom  of  the  country,  bound  to  pay  the  out-going 
tenant  I  admit  that  the  out-going  tenant  is  in  the  habit  of  bringing 
actions  against  the  in-coming  tenant ;  but  in  this  case  there  is  a  con- 
tract with  the  lancfiord  to  pay  the  in-coming  tenant  By  the  custom 
of  the  country,  where  an  in-coming  tenant  comes  in,  there  is  a  con- 
tract implied  that  he  will  pay  the  out-going  tenant,  but,  primd  /acie^ 
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the  contraist  is  with  the  landlord.  Bnt  if  no  in«coming  tenant  is  sab* 
Btitati^  for  the  landlord,  the  latter  is  bound  to  pay ;  and  in  the  present 
case  he  ought  to  have  paid  on  the  28th  of  September,  1849.  The 
other  groand,  as  to  the  expiration  of  the  landlord's  interest,  does  not 
apply  to  this  case,  because  here  the  lease  expired  by  efBuxion  of  time. 
If,  indeed,  it  had  ended  before  the  29th  of  September,  1849,  a  different 
question  might  arise,  but  that  point  does  not  arise  now. 

Alderson,  B.  I  am  of  the  same  opinion.  The  agreement  of  the 
S3d  of  December  stipulates  that  the  plaintiff  will  save  the  testator 
harmless  from  all  covenants  entered  into  between  the  latter  and  the 
crown.  But  there  is  nothing  in  that  agreement  inconsistent  with  the 
existence  of  the  custom  of  the  country,  as  between  the  plaintiff  and 
the  testator. 

'  Martin,  B.  I  also  think  this  rule  ought  to  be  discharged.  The 
meaning  of  such  a  contract  as  this  is,  that  the  tenant  haying  paid  for 
the  tillages  on  entering  the  farm,  is  to  be  paid  back  by  the  landlord 
at  the  expiration  of  the  term.  It  is  true,  that  in  ninety  cases  out  of  a 
hundred  the  new  tenant  takes  to  the  tillages,  but  still  the  landlord  ia 
liable  to  be  sued  for  the  value  of  them  upon  his  contract  At  the 
same  time  where  a  tenant  has  the  benefit  of  the  tillages,  there  may, 
under  certain  circumstances,  be  a  ground  for  suins  him  in  indebitatus 
asMimpsU.  The  landlord  is  liable  on  his  special  contract;  but  the 
tenant  may  be  liable,  by  reason  of  his  having  had  the  benefit  of  the 
tillages  from  the  out-going  tenant  As  to  the  other  point  in  the  case, 
I  think  the  agreement  between  the  parties  did  not  exclude  the  custom 
of  the  country.  The  jury  have  found  the  existence  of  the  custom ; 
what  Mr.  Clode's  intentions  were  is  not  material ;  it  may  be  that  he 
would  not  have  entered  into  this  agreement  if  he  hag  known  the 
effect  of  it,  but  the  jury  have  found  that  the  custom  of  the  country 
existed.  Bule  discharged. 


Nixon  v.  Phillips.^ 

Jaimarjr  33, 1852. 

Usurp^Bill ofEcchangeS  &- 4  WUL 4,  c.  98,  s.7,and2i^3  Vict. 

c.  d7,  s.  1. 


and  the  2  &  d  Vict  e.  37, 1. 1. 


Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange 
for  116L,  payable  three  months  after  date. 

1 21  Law  J.  Sep.  (n.  S.)  Ezch.  S8. 
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Plea*  That  it  was  cofroptly  and  against  the  form  of  the  statates, 
agreed  that  the  ^aintiff  should  lend  to  the  defendant  106IL,  and  that 
the  plaintiff  should  forbear  and  give  day  of  payment  thereof^  and  that 
the  said  bill  of  exchange  was  eiven  to  secure  the  repayment  of  1061. 
80  lent  to  the  defendant,  and  also  the  sum  of  102.,  being  usorious 
interest  thereon. 

Replication.  That  the  said  bill  of  exchange  was  drawn  and  in- 
dorsed, and  the  said  agreement  made  after  the  passing  of  the  3  &  4 
Will.  4,  c  37. 

Rejoinder.     That  the  bill  of  exchange  was  made  and  indorsed,  and 
tiie  agreement  made  after  the  passing  of  the  2  &  3  Vict,  c  37,  and 
that  the  agreement  gave  the  plaintiff  a  security  upon  lands,  namely,   * 
an  equitable  mortgage  of  lana  by  means  of  the  deposit  of  a  lease  by 
the  defendant  with  the  plaintiff    Demurren 

X  &  Oross^  icft  the  plaintiff,  in  support  of  the  demurrer.  The  re- 
joinder is  bad,  and  the  plaintiff  is  entitied  to  judgment  This  bill  of 
exchange  is  protected  by  the  3  &  4  Will.  4,  c.  98,  s.  7.  That  section 
enacts,  that  no  bill  of  exchange  or  promissory  note,  payable  at  three 
months,  shall,  by  reason  of  any  interest  taken  thereon  or  secured 
tiiereby,  or  agreement  to  pay,  receive  or  allow  interest  in  discounting, 
&C.,  the  same,  be  void.  And  the  bill  in  question  is  not  affected  by 
the  2  &  3  Vict,  c  37,  s.  1,  which  enacts  that  bills  of  exchange  or  notes 
payable  within  twelve  months  shall  not,  by  reason  of  anv  interest 
taken  thereon,  be  vdid,  ^  provided,  that  nothing  herein  contamed  shall 
extend  to  the  loan  or  forbearance  of  any  money  upon  security  of  any 
lands,  tenements,  or  hereditaments,  or  anv.  estate  or  interest  therein." 
A  bill  of  exchange  like  the  present,  payable  at  three  months,  although 
given  to  secure  a  contract  lelating  to  land,  is  protected.  This  case  is 
governed  by  Qack  v.  Saiafisbury^  aniCj  p.  40o.  There  the  rejoinder 
resembled  the  present,  except  in  omitting  to  state  that  the  contract 
related  to  an  interest  in  land.  In  that  case,  Jervis,  C.  J.  said,  ^  The  2 
&  3  Vict.  c.  37,  applies  to  all  bills  having  twelve  months  to  run ;  and 
I  think  that  it  does  not  absorb  and  get  rid  of  the  statute  of  William. 
The  two  statutes  are  not  inconsistent  with  each  other.  The  legisla- 
ture said,  by  the  stetute  of  Will  4,  that  certain  bills  not  having  more 
than  three  months  to  run,  should  not  be  liable  to  any  restrictions  as 
to  interest ;  and  subsequentiy,  by  the  stetute  of  Victoria,  the  legisla- 
ture applied  this  provision  to  all  bills,  and  to  all  contracte  having  less 
than  twelve  months  to  run,  but  with  another  qualification,  that  there 
should  be  no  collateral  deposite  of  landed  security." 

IParke,  B.  Your  argument  is,  that  the  validity  of  a  bill  of  ex- 
chlnge  at  three  months  is  not  affected  by  reason  of  its  being  secured 
by  land,  but  that  a  bill  at  more  than  twelve  months  secured  on  land 
is  usurious.] 

That  is  the  argument. 

[Parke,  B.  If  so,  I  think  there  has  been  an  oversight  on  the  part 
of  the  legislature,  for  it  never  could  have  been  intended  that  mora 
than  5^  per  cent,  should  be  taken  on  a  mortgage  of  land.  T%ibauU 
V.  Gibsonj  12  Mee.  &  W.  88 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  2» 
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shows  that  the  2  &  3  Vict  c  37,  does  not  repeal  the  12  Anne,  st  2, 
c.  16,  relating  to  usury,  but  merely  takes  out  of  its  operation  all  con- 
tracts  made  usurious  by  that  statute,  except  such  as  relate  to  land.] 

* 

BoviUj  contra,  for  the  defendant  The  case  of  Clack  v.  Sainslniry 
gives  rise  to  an  inference  that  if  landed  security  had  been  given  in  that 
case,  and  the  fact  had  been  rejoined,  the  judgment  of  the  court  would 
have  been  different  The  rejoinder  in  this  case  is  framed  on  the 
authority  of  that  decision,  and  does  state  that  the  note  was  secured 
upon  land.  Here  the  question  arises  on  the  3  &  4  WilL  4^  c.  98,  &  7, 
and  that  section  applies  only  where  the  transaction  is  on  a  bill  aJone, 
and  not  where  it  is  connected  with  the  security  of  land.  Where 
there  is  something  more  than  the  bill  itself,  the  transaction  is  not  pro* 
tected. 

[Parse,  B.,  referred  to  Doe  d.  Bdughton  v.  Engf  11  Mee.  &  W. 
333 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Ezch.  320.] 

Berrington  v.  CoUis^  5  Bmg.  N.  C.  332 ;  s.  c.  8  Law  J.  Rep.  (n.  s.) 
C.  P.  175,  is  in  point  There  a  loan  of  money  at  more  than  5/.  per 
cent  upon  the  security  of  a  deposit  of  a  lease,  a  wanant  of  attorney, 
and  a  promissory  note,  was  held  not  protected  by  the  3  &  4  WiU.  % 
c.  98,  s.  7. 

[Aldebson,  B.  The  3  &  4  Will.  4,  c.  98,  s.  7,  repeals  the  usury 
laws  as  reCTrds  bills  at  three  months. 

Parke,  %•  You  must  go  to  the  length  of  contending  that  a  bill  of 
exchange  which  is  secured  by  the  deposit  of  hogsheads  of  sugar  is 
void.] 

The  argument  must  go  that  length. 

X  £>.  OrosSj  in  reply.  The  case  of  Oonnop  v.  Meaks^  2  Ad.  &  E. 
326 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  67,  is  in  point  (He  was  then 
stopped  by  the  court) 

Pollock,  C.  B.  The  plaintiff  is  entitied  to  the  judgment  of  the 
court  The  case  is  decided  by  CUack  v.  Sainsbury.  I  am  by  no  means 
certain  that  the  framers  of  the  act  of  parliament  did  not  mean  that 
the  act  should  be  so  construed,  for  without  doubt  the  words  of  the  act 
canry  that  meaning.  There  is  a  difference  between  the  value  of 
money,  which  is  to  be  borrowed  for  three  months,  and  that  which  is 
to  be  borrowed  for  twelve  months.  There  is  good  reason  why  larger 
interest  should  be  taken  on  a  bill  payable  at  three  months,  even 
although  there  may  be  the  security  of  land  added  to  it,  than  on  a  bill 
which  has  twelve  months  to  run.  Our  construction  of  this  act  is  sup- 
ported by  considerations  of  public  policy. 

Parke,  B.  This  case  is  decided  by  the  authority  of  Qack  v.  SainS' 
hury^  and  I  see  no  reason  to  quarrel  with  that  decision.  It  may  per- 
haps have  been  an  oversight  in  the  framers  of  the  act  of  psurliament 
to  put  on  the  same  footing  money  secured  by  bifl  of  exchange  and 
money  secured  by  land ;  but  we  must  construe  the  act  of  parliament 
according  to  its  plain  and  obvious  meaning*    The  decision  of  the 

45* 
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Court  oi  Common  Pleas  leans  to  the  condnsion  that  any  amount  of 
interest  secured  on  a  bill  of  exchangei  payable  at  three  months,  may 
be  a  valid  transaction,  although  there  may  be  in  addition  the  aecnntjf 
of  landed  properly.  The  aj^goment  for  the  defendant  goes  to  this 
length,  that  if  goods  were  deposited  by  way  of  additional  secority  for 
the  payment  of  interest  exceeding  5/.  per  oent,  the  whole  tranaaetkm 
woidd  be  invalidated  That  view  imposes  too  narrow  a  constmctaoa 
on  the  statute,  and  cannot  be  supported. 


Alperson,  B.  The  defendant  is  in  this  predicament,  that  if 
argument  be  correct,  namely,  that  where  a  bill  of  exdiange  ia  men* 
tioned  as  a  security  it  means  a  bill  of  exchange  only,  it  was  unneoes* 
sary  for  the  legislature  to  make  any  provision  respecting  the  secniily 
of  landed  property.  See  FoUeU  v.  ilzbore,  4  Exch.  Rep.  410 ;  s.  c  19 
Law  J.  Rep.  (n.  s.)  Exch.  & 

Judgmentjbr  the  pkdnHjfi 


Bridgman  &  another  v*  Dean.^ 

Jtamuj  23,  1852. 

Accord  and  SatisfacHon — Assumpsit — (hnsideratian'-^Pka  of  no 

signed  Billj  Sufficiency  of. 

A  dedantion  stated  tliat  the  defendant  was  indebted  to  the  plaintiffs  in  divers  anliqnidated 
debts,  namelj,  for  so  mnch  as  tiie  plaintiffs  deserr^  to  have  of  the  defendant  for  woik 
done  by  the  plaintiffs  as  attomejs  for  the  defendant ;  that  the  pliuntiffs  alleged  that  the 
said  debts  amounted  to  17U  9s.  id^  and  the  defendant  to  147/.  *,  that  it  was  agfeed  that 
the  dispute  between  them  should  be  pnt  an  end  to,  and  the  amount  of  the  debts  fixed  ai 
150/.;  that  the  plaintiffs  should  relinquish  their  claim  to  the  residue,  and  that  the  debts 
should  be  satisfied  upon  the  terms  of  the  defendant  agreeing  to  paj  the  plaintifis  150/. ; 
that  the  disputes  were  ended;  that  the  debts  were  agreed  and  fixed  at  150/L;  that  the 
plaintiffs  had  not  made  any  further  claim,  and  that  the  debts  were  satisfied  upon  the  tenns 
in  that  behalf.  Breach,  non-payment  of  150/.  Plea,  that  the  plaintiffs  did  not,'* one 
calendar  month  before  the  commencement  of  this  suit,  deliver  to  the  defendant  a  signed 
biU":— 

Hdd,  first,  that  the  plea  was  good ;  secondly,  ^at  the  declaration  was  bad  In  not  difwiaiBiy 
a  sufficient  oonsi&ration  for  the  defendant's  promise  to  pay  the  150/. 

Assumpsit.  The  declaration  stated  that  the  defendant  was  justly 
and  truly  indebted  to  the  plaintifis  in  divers  unliquidated  debte  and 
demands  before  then  incurred  and  accrued  to  the  plaintii&  against  the 
defendant,  that  is  to  say,  for  so  much  money  as  the  plaintiffs  reason- 
ably deserved  to  have  from  the  defendant  for  work  done  by  the  plain- 
tiff, as  attorneys  and  solidtors,  for  the  defendant;  and  the  defendant 
being  so  indebted,  it  was  alleged  by  the  plaintiffs  that  the  said  debts 
and  demands  amounted  to  a  sum  exceedung  150/.,  to  wit,  the  sum  of 
171/.  9s.  9d^  which  the  defendant  denied,  and  alleged  that  the  said 

1  SI  Law  J.  Bep.  (k.  b.)  Exch.  80. 
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debts  and  demands  of  the  plaintifi  amoanted  to  a  less  snm  than  that 
elaimed  by  the  plaintiffii,  to  wit,  to  the  sum  of  147/.  and  no  more) 
and  a  difference  and  dispute  having  so  then  arisen  and  being  pending 
between  them,  it  was  agreed  between  them  that  the  said  difference 
and  dispute  should  be  put  an  end  to,  and  the  amount  of  the  debts 
and  demands  fixed  at  ISO/.  and  no  more ;  that  tiie  plainti£b  should 
relinquish  their  claim  to  the  residue  of  the  sum  over  and  above  the 
150/.,  and  that  the  debts  and  demands  should  be  satisfied  upon  the 
terms  of  the  defendant  agreeing  to  pay  the  plaintiffs  ISO/.  Then  fol* 
lowed  a  statement  of  mutual  promises,  and  an  averment  that  the 
plaintiffs  put  an  end  to  the  difference  and  dispute ;  that  the  debts  and 
demands  were  agreed  and  fixed  at  150/. ;  that  the  plaintiffs  had  not 
made  any  further  claim  or  demand  against  the  defendant  than  for  the 
sum  of  150/.,  and  that  the  said  debts  and  demands  were  satisfied 
upon  the  terms  in  that  behalf.    Breach,  non-payment,  of  150L 

Fourth  plea,  that  the  plaintifb  did  not,  "  one  calendar  month  before 
the  commencement  of  this  suit  deliver  to  the  defendant"  a  signed 
bill,&c.        *  ^ 

Special  demurrer. 

Maynard^  for  the  plaintiJflb,  in  support  of  the  demurrer,  was  desired 
by  the  court  to  support  the  dedaiation.  The  declaration  is  good.  It 
will  be  argued,  on  the  other  side,  that  the  declaration  is  bad  by  rea^ 
son  of  there  being  no  consideration  for  the  agreement.  But  this  is 
not  the  case.  The  declaration  has  been  fi*amed  with  reference  to  the 
language  of  Lord  Abinger,  C.  B.,  in  Edwards  v.  Btmgh^  11  Mee.  & 
W.  641 ;  s.  0. 12  Law  J.  Rep.  (n.  s.)  Exch.  426.  There  the  dedara* 
tion  stated  that  disputes  and  controversies  had  arisen  between  the 
plaintiff  and  the  defendant  as  to  whether  or  not  the  defendant  was 
indebted  to  the  plaintiff  in  173/.  2s.  3d.  for  money  lent  to  the  defend- 
ant by  the  plaintiff,  and  thereupon  in  consideration  that  the  plaintiff 
would  then  promise  the  defendant  not  to  sue  him  at  any  time  for  the 
recovery  of  the  said  sum  so  in  dispute,  and  would  accept  from  the 
defendant  the  sum  of  100/.  in  full  satisfaction  and  discharge  of  the 
same,  the  defendant  promised  the  plaintiff  to  pay  the  sum  of  100/. 
within  a  reasonable  tune.  It  was  held,  that  the  declaration  was  bad 
as  not  showing  a  sufficient  consideration  for  the  promise,  there  being 
no  allegation  of  any  debt  being  due,  but  merely  that  a  dispute  and 
controversy  existed  respecting  it.  Lord  Abinger,  C.  B.,  there  said, 
^  The  case  might  have  been  different  if  the  declaration  had  said 
^whereas  the  defendant  was  indebted  to  the  plaintiff  in  divers  sums 
of  money,  for  money  lent,  and  also  on  an  account  stated,'  that  a  dis- 
pute arose  as  to  the  amount  of  the  debt  so  due ;  and  in  order  to  put 
an  end  to  all  controversies  respecting  it,  it  was  agreed  that  the  plain- 
tiff, in  consideration  of  receiving  160/.,  should  not  sue  the  defendant 
in  respect  of  his  original  claim."  Here  the  declaration  states  that  the 
"^  defendant  was  justiy  and  truly  indebted  to  the  plaintiffs  in  divers 
unliquidated  debts  and  demands."  Smith  v.  Eblmesj  10  Jur.  862, 
and  Orawiher  v.  Farrarj  15  Q.  R  Rep.  677 ;  s.  c.  20  Law  J.  Rep^ 
(n.  s.)  Q.  B.  298,  are  in  favor  of  the  plaintiffii*    In  those  cases  pro* 
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oeedingB  had  been  commenoed  for  the  leooYery  of  the  debts ;  bat  that 
drcunistance  can  make  no  difference  as  regards  the  present  case,  be- 
cause in  the  present  case  there  exists  a  right  to  damages.  The  dedaia* 
tion  in  this  case,  which  is  framed  upon  the  suggestion  of  Ixnd 
Abinger,  C.  B.,  in  Edwards  ▼•  Baughj  states  that  tiiere  was  no  dis* 
pate  as  to  the  existence  of  debts  to  some  amount.  The  opinion  of 
Lord  Abinger,  C.  B.,  is  also  confirmed  by  Patteson,  J.,  in  UeweifyH  r. 
Uewelfytij  3  DowL  &  L.  P.  C.  318.  The  existence  of  cross-claims  in 
that  case  cannot  make  any  difference.  Eva$u  v.  Pouns^  1  Exch.  Rep. 
601,  and  Cumber  v.  Wane^  1  Str.  426 ;  s.  c.  Smith's  Lead.  Cas.  150, 
axe  in  point  This  is  the  case  of  the  novatio  necessaria  et  vobuUaria 
of  the  Roman  law.  Cooper  ▼.  Phillips^  1  Cr.  M.  &  R.  649,  applies. 
The  cases  of  Scaddinff  v.  Eyles^  9  Q.  B.  Rep.  858;  s.  c.  15  Law  J. 
Bep.  (n.  8.)  Q.  B.  364,  and  Brooks  v.  BockeU^  9  Q.  B.  Rep.  847;  8.c 
16  Law  J.  Rep.  (n.  s.)  Q.  B.  178,  are  also  in  point 

[Parke,  B.  This  is  merely  settling  an  imliqaidated  daim  by  a 
liquidated  daim. 

I  Pollock,  C.  B.  In  the  present  case  there  is  nothing  but  a  pro- 
mise ;  it  is  not  the  case  of  a  promissory  note  or  t»ll  of  exchange. 

Parke,  B.  In  LleweUyn  v.  LleweUyn^  there  was  a  cross-dami 
which  formed  a  good  consideration;  here  there  is  merdy  the  liqui* 
dation  of  an  unsettled  account  There  is  no  averment  of  a  cross* 
demand. 

Pollock,  C.  B.  You  are  attempting  to  cany  the  doctrine  further 
than  it  has  been  carried  in  any  other  case.] 

Secondly,  the  plea  is  bad.  It  does  not  state  in  sufficiently  dear 
terms  that  which  is  required  b^  the  statute  respecting  a  signed  bilL 
It  may  be  true  that  a  signed  bill  had  been  delivered  a  month  before 
action,  although  a  dear  calendar  month  might  not  have  elapsed  after 
the  delivery  of  the  bill.  The  plea  ought  to  have  stated  that  the 
action  was  commenced  before  the  expiration  of  a  month  after  the 
delivery  of  the  bill.  The  present  averment  is  not  a  material  one,  and 
if  traversed  and  found  for  the  plaintifb  would  not  be  condusive. 
Bbmt  V.  HasU^,  9  DowL  P.  C.  982,  and  Parker  v.  QiU^  5  Dowl.  &  L. 
P.  C.  21,  are  in  point 

WtUeSf  contr  Ji.  The  dedaration  is  bad.  It  is  the  case  of  an  accord 
executory. 

[Parke,  B.  It  is  nothing  more  than  a  special  account  stated.] 
Mopkins  v.  Logan^  6  Mee.  &  W.  241 ;  s.  c.  8  Law  J.  Rep.  (n.  s.) 
Exch.  218,  Flockton  v.  HaU,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  1,  and  Hen^ 
dersQn  v.  Stobart^  5  Exch.  Rep.  99;  s.  c.  19  Letw  J.  Rep.  (n.  s.)  Exch. 
135,  are  in  point  Secondly,  the  plea  is  good:  it  is  in  the  ordinary 
form.  Parker  v.  Oill  is  not  in  point  It  merdy  deddes  that  in  a  plea 
the  word  ''month"  means  calendar  month.  (He  was  then  stopped 
by  the  court) 

Pollock,  C.  B.  The  point  has  been  so  much  discussed,  that  it  is 
enough  to  say  that  for  the  reasons  stated  by  the  court  during  the 
argument,  the  defendant  is  entitled  to  judgment 
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Parke,  B*    The  declaration  at  beat  alleges  nothuig  more  than  an 
aeeount  stated. 

Albbrson,  B.,  and  Martin^  B.,  concurred. 

MgmetUfar  ike  defendaM. 


In  re  Harris.^ 

Febmaxy  6, 18j(8. 

Legacy — Liability  of  Executor  to  account  —  Trust  for  Children. 

A  testator  made  his  will  in  these  terms  -.  »<*  I  gi^e  and  bequeath  all  my  property,  of  what- 
soerer  deseription,  to  my  wife,  for  the  maintenance  of  henelf  and  onr  children,"  naming 
them,  and  making  her  sole  executrix :  — > 

Mdd^  that  a  trast  was  thereby  constituted  for  the  benefit  of  the  children,  and  that  the  execa- 
trix  was  bound  to  account 

This  was  a  rale  calling  npon  John  Richmond  and  Eliza  his  wife, 
(formerly  the  wife  of  John  Harris  and  now  his  executrix,)  to  show 
cause  why  they  should  not  deliver  an  account  of  the  legacies,  and  of 
the  proper^  of  John  Harris. 

The  will  of  John  Harris,  a  baker,  at  Cambridge,  was  in  these 
terms:— "I  give  and  bequeath  all  my  property,  of  whatsoever  de- 
scription, to  my  wife,  Eliza  Harris,  for  the  maintenance  of  herself  and 
our  children,  E31en  Harris,  Emma  Hands,  James  Harris,  John  Hanis, 
Josiah  Harris,  Edwin  Perdval  Harris,  and  Charles  Walton  Harris, 
and  I  constitute  my  said  wife  to  be  sole  executrix  of  this  my  will," 
&c.  Applications  for  an  account  on  the  part  of  the  office  of  Inland 
Bevenne  were  resisted  on  the  part  of  the  executrix,  who  stated  by 
letter,  through  her  attorney,  that  the  will  did  not  contain  a  trust  for 
the  children,  and  that  the  share  of  each  child  did  not  amount  to  202. 

Worlledge^  for  the  executrix,  showed  cause.  The  executrix  is  not 
bound  to  deliver  an  account;  first,  because  she  takes  under  the  will 
all  the  interest  in  the  property ;  secondly,  because  if  she  does  not,  the 
interest  of  the  children  is  so  small  and  so  unascertainable  that  no 
legacy  duty  attaches.  First,  the  whole  legal  interest  is  given  to  the 
wife,  and  as  executrix  she  has  the  whole  legal  control  over  it.  The 
interest  that  her  children  have  is  merely  an  equitable  one.  In  Bow^ 
den  V.  Laingy  14  Sim.  113,  the  testator  directed  his  residue  to  be  con- 
verted into  money,  and  his  wife  to  receive  the  interest  of  it  for  the 
maintenance  of  herself  and  children.  There  the  Vice-Chancellor 
said,  ^  When  the  income  of  property  is  given,  as  it  is  in  this  case,  to 
the  mother,  for  the  maintenance  of  herself  and  her  children,  what  is 
intended  is  that  she  shall  receive  the  whole  of  the  income,  and  shall 
maintain  the  children  out  of  it  as  long  as  they  form  part  of  her 
fiimily.  But  when  they  are  foris-familuUed  they  lose  the  right  to 
• — — -  .--..-       _-■----  — __^^_^.^__^.^______». 

1  21  Lav  J.  Bep.  (ir.  s.)  Exeb.  9S. 
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the  maintenance."  Jb  re  WiUtinsonf  1  O.  M.  &  R.  142 ;  s.  c;.  3  Law 
J.  Rep.  (n.  s.)  Exch.  236,  is  in  point  There  the  widow  was  required 
by  the  testator  to  maintain  the  children  after  his  death  in  the  same 
manner  as  before.  The  present  is  an  intermediate  case.  In  Tkoffe 
V.  Owen^  2  Hare,  607 ;  s.  c.  12  Law  J.  Rep.  (n.  s.]  Chanc.  417,  the 
devise  was  to  the  wife  that  she  might  support  hersdl  and  her  diildren 
according  to  her  discretion  and  it  was  held  that  she  took  an  absolute 
interest  for  her  life  in  the  real  and  personal  estate.  That  case  exactly 
resembles  the  present  OrockeU  v.  Orocketlj  2  Ph.  553 ;  s.  c.  17  Law 
J.  Rep.  (n.  s.)  Chanc  230,  may  be  relied  on  by  the  other  side,  bat 
does  not  assist  the  crown,  as  tiiere  the  words  conveyed  a  larger  in- 
terest than  the  present  words.  Woods  v.  Woods^  1  Myl.  &  (>.  401, 
was  referred  to  in  that  case.  There  the  testator  gave  the  overplus  to 
his  wife  towards  her  support  and  her  family.  In  Pope  v.  Pcpe^  10  * 
8im.  1,  it  was  held,  that  there  was  no  trust  Longmore  ▼.  Elcttrnj  2 
You.  &  C.  C.  C.  363 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Chanc.  469,  is  also 
in  point  Secondly,  this  is  no  interest  which  is  capable  of  being 
ascertained  within  the  meaning  of  the  Legacy  Act,  36  Gea  3,  c  52, 
88.  7,  and  11.  It  is  not  the  case  of  a  sum  of  money  to  be  expended 
for  the  advancement  and  education  of  the  children,  but  is  for  their 
maintenance  only.  If  the  executrix  is  to  render  an  account  it  would 
be  necessary  for  her  to  ascertain  the  daily  consumption  of  fo€)d  by 
each  child,  the  quantity  of  clothes  worn,  and  perhaps  the  amount  of 
medicine  administered  to  each.  The  execukix  expends  money  upon 
her  children  de  die  in  diemj  and  the  benefit  varies  every  hour.  Be* 
sides,  the  benefit  in  the  whole  to  each  child  is  less  than  2DL 

Sir  W.  Paige  Wood  {SoUdior-OeneraJ)^  for  the  crown.  The  only 
question  in  this  case  is,  whether  the  executrix  is  not  bound  to  render 
an  account  She  refuses  to  show  that  the  interest  taken  by  h^  child- 
ren is  less  than  20^  .  The  case  is,  therefore,  the  same  as  if  she  had 
10,000/.  a-year  bequeathed  to  her,  and  it  may  be  taken  for  the  purpose 
of  this  argument  that  she  has  expended  large  sums  upon  her  children : 
for  instance,  100/.  in  sending  one  child  to  school,  and  200/.  in  maintain^' 
ing  another  at  the  university.  She  is  bound  in  this  case  to  render  the 
best  account  she  is  able.  This  is  a  tirust  for  the  benefit  of  the  children, 
for  every  gift  to  a  wife  for  the  maintenance  of  herself  and  chiidreii 
gives  an  interest  to  the  children*  hofngmore  v.  EUatm  is  in  favor  of 
the  crown.  There  is  no  difference  between  Woods  v.  Woods  and  the 
present  case.  There  it  was  held  that  the  children  had  an  interest  in 
the  devised  estates. 

[Parke,  B.  Is  this  a  trust  in  favor  of  the  children  ?  If  it  is  only  a 
motive  for  giving  the  wife  the  money  there  is  no  trust,  and  the  execa* 
trix  is  not  bound  to  account] 

OrockeU  v.  OrockeU  is  in  point 

[Parke,  B.  If  this  is  the  case  of  a  trust  for  the  benefit  of  the  child- 
ren,  the  court  is  unable  to  say  what  amount  is  due  to  the  crown,  and 
the  executrix  ought  to  account  She  can  succeed  only  by  showing 
that  this  is  not  a  trust  We  must  decide  that  point  In  l^orpe  Y. 
Owen^  the  testator  desired  that  every  thing  during  the  life  of  the  wife 
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shonld  remain  as  it  was,  for  her  use  and  benefit,  adding,  tiiat  he  gave 
the  above  devise  to  her  that  she  might  support  herself  and  her  children 
according  to  her  discretion,  and  for  that  purpose ;  and  it  was  held  that 
the  widow  took  an  absolute  interest  in  the  property  for  her  life.  But 
the  present  case  is  very  different  from  that] 

This  is  a  trust  in  favor  of  the  children,  and  the  executrix  is  bound 
to  furnish  an  account.    (He  was  then  stopped  by  the  court) 

Parke,  B.  The  cases  cited  on  behalf  of  the  executrix  are  dis« 
tinguishable.  TTioqi^e  v.  Otoen  was  the  case  of  a  gift  to  the  wife,  the 
motive  beiM  that  she  should  support  the  children.  Here  the  case  is 
different  The  executrix  must  account,  and  consequently  the  usu^ 
Older  must  be  made. 

Aldebson,  B.,  and  Platt,  B.,  concurred.  Bule  absohUe. 


Brettle  V,  Dawes.^ 

Janiiary  37, 1852. 

Qnnpanif '^Windhig'Up  Actj  11 4"  12  VtcL  c  45 — biierim  Manager'^ 
Staying"  Proceedings  in  Action  against  Company. 

An  interim  manager  appointed  nnder  the  Winding-np  Act  (11  &  IS  Vict  c.  45,  s.  20,)  is  not 
an  offldal  manager  within  the  73d  section ;  and,  therefore,  the  court  will  not,  nnder  that 
section,  stay  proceedings  in  an  action  against  the  company  ordered  to  he  wound  njp,  or 
other  person  representing  <he  company,  unless  an  official  manager  has  heen  appointed. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
proceedings  in  this  action  should  not  be  stayed  until  after  the  proof 
or  exhibiting  or  making  such  proof  as  the  plaintiff  might  be  able,  of 
his  debt  or  demand,  before  the  Master  in  Chancery,  to  whom  the 
winding  up  of  the  affairs  of  IJie  Pennant  and  Oraigven  Consolidated 
Lead  Mining  Company  had  been  referred,  pursuant  to  the  Joint*Stock 
Companies  Winding-up  Act,  11  &  12  Vict  c.  45. 

It  appeared  on  the  affidavits  that  the  company  was  formed  in  1848, 
and  this  action  was  commenced  in  June,  1851,  against  the  defendant 
in  respect  of  a  claim  for  which  the  company  was  liable.  Notice  of 
trial  was  given  for  the  13th  of  November  last,  but  just  before  the  trial 
the  defendant  consented  to  a  Judge's  order  for  payment  of  the  amount 
on  the  15th  of  December.  In  default  of  pavment  the  plaintiff  signed 
judgment  on  the  16th,  and  issued  execution,  and  on  the  17th,  the 
sheriff  seized.  Meanwhile,  on  the  ISth,  an  order  had  been  obtained 
under  the  Winding-up  Act,  and  an  interim  manager  appointed.  A 
summons  was  taken  out  to  set  aside  the  judgment,  which  was  dis- 
missed; and  another  summons  to  stay  the  proceedings  was  then 

^  31  Law  J.  Bep.  (n.  b.)  Exck  94. 
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taken  outy  being  retarnable  on  the  ISA.  No  order  was,  however, 
made,  but  farther  proceedings  were  stayed  (the  amount  of  the  levj 
being  paid  into  court)  that  the  present  rule  might  be  applied  for;  and 

against  this  rule — 

Robinson  now  showed  cause.  The  rule  ought  to  be  discdiaigedy 
because  the  application  was  made  against  good  £Euth.  The  defend- 
ant mined  time  by  giving  the  Judge's  order,  or  otherwise  judgment 
might  have  been  obtained  on  the  18th  of  November;  and  it  was, 
therefore,  a  personal  undertaking  to  pay,  and  not  within  the  scope  of 
the  act — J^  re  Sudlow,  19  Law  J.  Bep.  (n.  s.)  Chanc.  524.  Another 
objection  is,  that  the  plaintiff  has  nothing  more  to  do ;  tiie  judgment 
having  been  signed  no  proof  of  debt  can  be  necessary.  But  it  is  also 
contended  that  this  case  does  not  fall  within  the  statute  at  all,  because 
there  was  no  official  manager  appointed,  and  the  interim  manager  fiUs 
a  different  capacity  altogether.  His  duties  are  defined  by  section  20'. 
The  58th  section  provides  that,  except  where  the  contrary  is  "  expressly 

1  Sect  20  enacts,  *'  That  in  the  mean  time,  and  nntil  an  official  manager  shaU  be 
appointed,  as  hereinafter  mentioned,  and  from  time  to  time,  "vdien  there  shaU  be  no 
official  manager,  it  shall  be  lawful  for  the  master,  in  any  case  in  which  he  shall  deem  it 
necessary  or  expedient  so  to  do,  immediately  upon  the  order  absolute  beiiig  brought  in 
before  him,  to  appoint  by  writing  under  his  nand  some  person  to  be  ihe  interim  or  pro- 
visional manager  of  the  property,  assets,  and  effects  of  tne  company  to  which  such  order 
absolute  shall  relate,  or  of  such  part  or  parts  thereof  as  the  master  shall  think  fit  \  and 
the  person  to  be  so  appointed  sluUl  thereupon  have  and  exercise  all  such  and  Ihe  Uke 
powers  and  authorities  as  are  usi^JUy  siyen  to  and  are  had  and  exercised  by  lec^yen 
appointed  by  the  court  in  a  suit  dufy  instituted,  together  witfi  all  such  powers  and 
authorities  as  might  be  had  and  exercised  by  an^  official  manager  to  be  appointed  under 
this  act,  except  so  far  as  the  master  shall  otherwise  direct  in  any  particular  case ;  and  die 
person  so  to  oe  appointed  interim  or  provisional  manager  sliau  act  in  all  thk^  under 
the  direction  of  tne  master,  in  collecting  and  receiving  and  afterwards  disposing  of  the 
property,  estate,  and  effects  of  such  company,  or  sucn  parts  thereof  as  in  order  to  the 
preservation  and  security  thereof  shall  reqmre  to  be  so  collected  and  received ;  and 
it  shall  be  lawful  for  such  interim  or  provisional  manager,  acting  in  that  behalf  under 
the  direction  of  the  master,  to  be  signified  by  writing  under  his  hamd,  to  paj  and  app^ 
any  part  of  the  moneys,  assets,  and  effects  to  be  collected,  received,  or  got  m  by  him  in 
or  towards  the  discharge  or  satis&ction  of  any  judgment  debt  which  shall  have  been 
recovered  agunst  such  company ;  and  it  shall  be  lavmil  for  the  master  to  fix  the  amount 
and  nature  of  the  security  to  be  given  and  entered  into  by  such  interim  or  provisional 
manager,  and  also  (if  the  master  shall  think  fit)  to  appoint  any  person  to  be  interim  or 
provisional  manager  without  giving  or  entering  into  any  secun^,  and  the  security,  if 
any,  to  be  so  fix^  bv  the  master,  shall  accordingly  be  given  and  entered  into  by  such 
interim  or  provisional  manager:  Provided,  nevertheless,  that  upon  the  appoiutment  of 
an  official  manager  of  such  company,  under  this  act  all  the  powers  and  authorities  of 
such  interim  or  provisional  manager  shall  cease,  and  the  person  who  shall  have  been 
such  interim  or  provisional  manager  shall  thereupon  deliver  up  and  pay  up  to  the  official 
manager  all  the  goods,  moneys,  property,  and  effects  of  such  company  which  shall  have 
come  to  his  han£  as  such  interim  or  provisional  manager  as  aforesaid,  together  with  all 
books,  ])apeTs,  and  writings  in  his  possession,  custoclv,  or  power  relating  thereto,  or  to 
the  affairs  of  such  company ;  and  it  shall  be  lawful  mr  the  master  to  maxe  an  order,  if 
need  be,  directing  such  deUve^  and  payment  aocordin^y,  and  fi>r  vacating  any  recog- 
nizance entered  mto  by  such  interim  or  provisional  manager  and  his  surety  or  sure- 
ties (if  any) :  Provided  also,  that  no  action,  suit,  or  other  proceeding  shall  be  insti- 
tuted or  prosecuted  by  or  against  any  interim  or  provifflonaf  manager  to  be  appointed 
as  herein  mentioned,  as  representing  the  company,  otherwise  than  hj  the  s^le  and  de- 
signation of  the  official  manager  of  the  company ;  and  that  every  such  actum,  suit,  or 
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TOOvidedy"  the  rights  of  creditors  are  not  to  be  afifected  by  the  statute. 
TrescoU  v.  Sadow,  5  Exch.  Rep.  726 ;  s.  o.  1  Eng.  Bep.  487.  An 
interim  manager  has  no  power  to  take  the  proof  of  debts.  Some 
days  must  elapse  before  an  official  manager  can  be  appointed,  as  the 
contributories  have  a  right  to  be  heard ;  but  an  interim  manager  is 
apoointed  by  the  master  alone.  The  7th  section  of  12  &  13  Vict  c. 
lOo,  shows  that  the  '^official  manager"  does  not  mean  interim  ma- 
nager, for  it  expressly  enacts  that  certain  provisions  of  the  first  act, 
as  to  the  official  manager,  shall  extend  to  any  provisional  or  interim 
manager.  He  referred  also  to  Macgregor  v.  Keilyj  4  Exch.  Bep.  801 ; 
8.  c.  19  Law  J.  Bep.  (n.  s.)  Exch.  126. 

BramweUj  in  support  of  the  rule.  The  object  of  the  73d  section  is 
not  so  much  to  obtain  proof  of  the  debts,  but  that  the  master  may 
know  what  p^vision  he  is  to  make  to  meet  the  several  liabilities. 

[Alderson,  B.  But  the  proof  is  as  to  the  liabilities  of  the  com- 
pany, which  the  official  manager  is  to  determine,  while  the  interim 
manager  has  no  such  duty.] 

Debts  may  be  proved  in  respect  of  which  the  whole  company  is  not 
liable,  and  the  caJl  may  be  made  on  one  or  more  individuals.  It  was 
not  intended  that  there  should  be  two  different  sorts  of  managers, 
but  only  different  managers  at  different  times.     The  72d  section, 


other  proeeedine  shall  be  institated  and  prosecuted  in  the  same  manner  and  with  the 
same  effect,  to  aU  intents  and  purposes,  as  if  an  official  manager  of  the  company  had  been 
already  appointed,  and  were  a  party  to  such  action,  suit,  or  other  proceemng,  in  the 
place  of  such  interim  or  proviaonal  manager,  nor  shall  the  same  abate  by  reason  of  the 
appointment  of  an  official  manager,  but  the  same  shall  be  carried  on  by  or  against  him, 
as  the  case  may  be." 

Sect  58.  ^*  That  except  as  is  by  this  act  expressly  provided,  nothing  in  this  act  con- 
tuned,  nor  any  petition  or  order  under  the  same  for  tne  dissolution  and  winding  up,  or 
for  the  winding  up  of  any  company,  shall  extend  or  enlarge,  diminish,  prejudice,  or  in 
anjrwise  alter  or  affect  the  ri^ts  or  remedies  of  creditors,  or  other  persons  not  beinff 
contributories  of  the  company,  or  the  rights  or  remedies  of  creditors,  oeing  also  contn- 
butories,  but  being  creditors  of  the  company  upon  a  distinct  and  indepen&nt  account, 
whether  against  the  company  or  against  any  of  the  contributories  of  the  same,  nor  the 
rights  or  remedies  of  the  company  against  any  contributories  or  other  persons,  nor  shall 
alter  or  affect  any  contracts  or  engagements  entered  into  by  or  with  the  ccHupany,  or 
anj  person  acting  on  behalf  of  the  same,  previously  to  an^r  such  petition,  nor  any  action, 
smt  or  other  proceedings  pending  at  the  date  of  such  petition." 

Sect  73.  ^*  That  after  the  first  appointment  of  an  official  manager  no  creditor  or  other 
person  shall,  except  so  far  as  the  master  shall  permit,  have  power  to  commence  or  to 
proceed  with  any  action  against  the  official  manager  or  against  the  company,  or  any 
other  person  representing  uie  same,  or  who  is  sued  as  a  contributory  thereof  until  after 
proof,  or  exhibiting  or  noiaking  such  proof  as  he  may  be  able,  of  his  debt  or  demand  be- 
fore the  master,  as  hereinafter  mentioned ;  and  it  shall  be  lawful  for  anv  Judge  of  the 
court  in  which  such  action  shall  be  pending,  upon  summons  taken  out  before  him  for 
that  purpose,  to  order  that  all  further  proceeoings  in  such  action  shall  be  stayed  until 
after  sucn  proof  shall  have  been  made  or  exhibited  before  the  master." 

Sect  75.  ^  That  the  master  shall,  upon  proof  made  or  offered  and  exhibited  before 
him  of  the  debts  and  demands  due  or  claimed  from  or  aoainst  the  company,  or  any  of 
them,  either  allow  or  disallow,  or  aUow  as  claims  only,  such  debts  and  demands  respect- 
ively, according  to  the  nature  of  the  case,  and  of  the  proofi  adduced  or  exhibited  before 
him,  and  shall,  by  writing  under  his  hand,  declare  such  allowance  and  disaUowance,  or 
fQoh  aUowance  as  claims  only." 

VOL.  VIII.  46 
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triiich  directs  an  advertisement  for  the  purpose  of  creditors  coming 
in  to  prove  their  debts,  occnrs  before  the  73a  section,  which  relates  to 
Staying  proceedings,  and  shows  that  the  proof  of  debts  niight  take  place 
berore  the  appointment  of  the  official  manager.  The  interim  manager 
is  the  same  as  a  provisional  manager ;  the  name  is  not  desoiptive  of 
his  office,  but  only  means  that  he  is  not  the  permanent  manager.  By 
a  comparison  of  the  20th  and  50th  sections  it  will  be  found  that  the 
latter  contemplates  that  an  action  may  be  brought  by  interim  ma- 
nagers. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged 
Several  points  were  made  in  showing  cause,  and  there  may  be  con- 
siderable doubt  as  to  the  true  construction  of  tiie  statute,  but  it  is 
sufficient  to  dispose  of  this  rule  by  the  decision  of  the  point  on  which 
it  was  granted.  It  appears  to  me  that  there  is  not  such  an  identi^ 
between  the  official  and  interim  manager  as  to  deprive  the  plaintiff 
of  the  benefit  of  the  58th  section,  which  enacts,  that  the  rights  of  the 
creditors  shall  not  be  diminished,  except  where  expressly  provided.  I 
think  that  there  is  no  express  jMrovision  as  to  staying  the  proceedings 
upon  the  appointment  of  the  interim  manager,  and  that  there  is  a 
wide  distinction  between  the  duties  of  the  interim  and  official  ma- 
nager. 

Parke,  B.  I  did  at  one  time  entertain  considerable  doubt  upon 
this  point  It  is  our  duty  to  adhere  to  the  ordinaiy  and  grammatical 
construction  of  the  words  in  reading  these  acts  of  pariiament,  and  I 
am  convinced  that  there  is  a  considerable  distinction  between  the  offi- 
cial and  the  interim  manager.  I  therefore  entirely  concur,  and  think 
it  unnecessary  to  decide  the  other  points  raised. 

Alderson,  B.  I  do  not  entertain  a  doubt  that  there  is  a  broad  dis- 
tinction between  the  official  and  the  interim  manager.  The  one  is 
appointed  until  the  other  is ;  and  if  both  were  the  same,  ''  interim  " 
would  be  an  absurd  expression.  The  duties  of  the  interim  manager 
are,  under  the  direction  of  the  master,  to  collect  and  receive  and  dispose 
of  tiie  property  .of  the  company,  that  is  by  the  20th  section,  and  then  it 
goes  on  to  say :  provided  that  no  action  or  suit  shall  be  prosecuted 
against  any  interim  manager  otherwise  than  by  the  style  and  designa- 
tion of  the  official  manager  of  the  company.  If  he  really  is  official  ma- 
nager, what  need  of  a  provision  that  in  such  a  case  he  shall  be  so  called  ? 
Then  I  find  that  when  an  official  manager  is  appointed,  he  has  dif- 
ferent duties  to  perform ;  he  has  the  custody  of  the  hocks  of  account, 
deeds,  instruments,  cash,  bills,  notes,  papers,  and  writings  of  the  com- 
pany, which  the  interim  manager  has  not,  and  all  the  estate  of  the 
company  is  to  vest  in  him ;  he  is  to  make  out  a  list  of  contributories, 
and  lay  the  same  before  the  master,  and  the  master  is  then  to  pro- 
ceed to  wind  up  the  affairs  of  the  company.  These  are  briefly  the 
duties  of  the  one  as  compared  with  the  duties  of  the  other.  The  73d 
section  provides  that  after  the  appointment  of  an  official  manager,  no 
action  shall  be  proceeded  with  without  proof  of  the  debt    Here  no 
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official  manager  has  been  appointed,  and  I  think  suits  aie  not  to  be 
stopped  until  after  snch  appointment 

Platt,  B.y  concnrfed  B»de  dUdui/rged  with  cosU» 


DOBSON  V.  Bbocki.bba2vx.^ 

Jtamary  31^  185S. 

Judgment  as  in  Case  of  NansuU — Delap  after  Removal  of  hgtmcUon. 

Obtaining  an  injnnotion  to  stay  the  nrooeedingi  does  not  deprira  the  defimdaal  of  hit  iigbl 
to  more  for  judgment  ae  in  case  of  nonsuit 

Where  snbeeqoent  to  the  remoTal  of  the  iignnction,  the  plaintiff  gave  notiott  of  trial,  hot  did 
not  dy,  the  defendant  was  held  to  be  entitled  to  move  for  jnd^ent  as  in  case  of  nonsuit  | 
and,  Mm6^  that  the  time  for  proceeding  to  trial,  according  to  the  practice  of  the  ooort, 
nms  from  the  remoTal  of  the  injunction. 

IssuB  having  been  joined  in  this  cause  on  the  5th  of  November, 
1850,  the  defendant  obtained  an  Injunction  to  stay  the  proceedings  on 
the  9th  of  November,  1850,  which  was  dissolved  on  the  30th  of  No* 
vember.  The  plaintiff  gave  notice  of  trial  on  the  12th  of  June,  1851, 
but  did  not  try  pnxsoant  to  this  notice,  and  he  gave  a  similar  notice 
on  the  2d  of  November,  1851,  and  %gain  made  defaidt.  A  rale  for 
judgment  as  in  case  of  nonsuit  having  been  obtained. 

Raymond  showed  cause.*  The  question  is  whether  the  defendant 
having;  once  prevented  the  plaintiff  from  proceeding  to  trial,  can  avail 
himself  of  the  statute.  The  first  default  was  caused  by  the  act  of 
the  defendant,  and  he  must  now  take  the  cause  down  by  proviso. 
Anon.,  1  Chit.  280,  n. 

Maynard^  contr&.  In  that  case,  the  application  seems  to  have  been 
made  pending  the  injunction.  The  only  effect  of  the  injunction  is  to 
suspend  the  proceedings,  and  the  plaintiff  ought  to  go  to  trial  within 
the  proper  time  after  its  removal  Moreover  there  was  a  second  de- 
fault, and  this  case  is  within  the  decision  of  Oarven  v.  Birch^  11  Mee. 
&  W.  544.  There  the  plaintiff  abstained  from  trying  the  cause  at 
the  assizes  for  which  he  had  given  notice  of  trial,  in  consequence  of 
a  proposal  from  the  defendant  that  it  should  await  the  event  of  an* 
other  action ;  and  it  v^s  held  by  Parke,  B.,  that  although  the  not 
going  to  trial  at  the  first  assizes  was  excused,  yet  it  w^ls  a  default  not 
to  go  trial  at  the  assia^es  after  the  action  referred  to  was  disposed  of, 
and  that  the  defendant  was  entitied  to  move  for  judgment  as  in  case 
of  nonsuit  Uiur.  adu.  wlL 

1  21  Law  J.  Bep.  (x.  s.)  Exch.  96 ;  16  Jor.  176. 

s  January  24,  Mfoie  Pollock,  C.  B.,  Parks,  B.,  Aldsbsgh,  B.,  and  Mabtin,  B. 
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Judgment  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  the  question  was  whether  the  effect 
of  an  injunction  obtained  by  the  defendant  to  prevent  the  trial  of  a 
cause  is  to  be  considered  as  such  an  impediment  to  the  proceedings 
of  the  plaintifi^  that  he  is  thereby  relieved  from  taking  down  the 
cause  for  trial,  or  whether  it  is  merely  an  interruption  that  ceases  as 
soon  as  the  injunction  is  removed,  and  it  becomes  the  duty  of  the 
plaintiff  to  go  on  to  trial  according  to  the  practice  of  the  court  We 
are  of  opinion  that  the  plaintiff  is  bound  according  to  the  practice  of 
the  court  to  go  on  as  soon  as  the  injunction  is  removed.  On  the 
present  occasion  the  injunction  to  stay  the  trial  was  very  shortly  after 
issue  joined :  the  injunction  was  dissolved  shortly  afterwards ;  and  the 
plaintiff  subsequently  gave  notice  of  trial.  The  injunction  being 
dissolved,  on  the  12th  of  June,  1851,  he  gave  notice  of  trial  for  the 
14th  of  June,  1851 ;  on  the  22d,  he  again  gave  notice  oi  trial  on  the 
2d  of  November,  but  did  not  go  to  trial,  l^obably,  independently  of 
these  two  notices  of  trial  being  given,  it  may  be  that  the  plaintiff 
was  bound  to  go  on  according  to  the  practice  of  the  court,  but  no 
doubt  when  he  has  twice  given  notice  of  trial,  and  twice  failed,  it  is 
very  unreasonable  that  he  should  now  say,  ^^  I  will  not  go  to  trial  be- 
cause you  obtained  an  injunction  to  suspend  the  proceedings  ibr 
a  certain  time."  We  are  of  opinion,  therefore,  that  the  plaintiff 
must  go  to  triaL  Therefore,  the  rule  for  a  nonsuit  must  be  made 
absolute.  If  the  plaintiff  will  give  a  peremptory  undertaking  to  pro- 
ceed as  soon  as,  according  to  th^  practice  of  the  court,  he  may  pro- 
ceed, the  rule  will  be  discharged ;  if  not,  it  will  be  made  absolute. 

JttUe  absohUefor  a  nonsuit  unless  plaintiff  give  a  peremptory  under^ 
taking. 


Hart  &  another  v.  The  Eastern  Union  Railway  Company.^ 

Jannarj  13,  185S. 

Railway  Company --^Mortgage  Deed — Property  mortgaged — Prin- 
cipal Money ^  Right  of  Action  for —  Companies  Clauses  Consolt" 
dation  Act,  8  4*  9  Vict.  c.  16,  ss.  42,  50,  and  53.  —  Local  Acts^ 
Construction  of 

A  railway  act,  7  &  8  Vict  a  85,  enacted,  section  51,  that  if  any  interest  due  on  any  mortgage 
to  the  company  should  remain  unpaid  for  thirty  days  after  it  had  become  due,  and  demand 
thereof  haa  been  made  in  writing,  the  mortgagee  might  sue  for  the  interest  in  the  superior 
courts,  or  require  the  appointment  of  a  receiTcr.  The  52d  section  enacted  that  if  the  prm^ 
dad  money  and  interest  were  not  paid  within  six  months  after  it  had  become  payable,  and 
alter  demand  in  writing,  the  mortgagee  might  sue  for  the  same  in  the  superior  eourti. 
The  10  &  11  Vict  c  174,  (July  9,  1847,)  repealed  the  above  act,  but  by  the  43d  section 
leSnacted  in  substance  tiie  52d  section  of  the  repealed  act,  so  far  as  reguded  the  recovery 
of  the  interest  due.    The  10  &  11  Vict  c.  225,  (July  22,  1847,)  under  iThich  the  money 

1  21  Law  J.  Sep.  (k.  s.)  £xch.  97. 
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hereinafter  mentioned  was  borrowed,  enacted,  section  6,  that  the  leTenl  pioYisiona  in  cer- 
tain recited  acts,  amongst  which  was  the  repealed  act,  7  &  8  Vict  c.  85,  should  &pplj[  to 
moneys  *^  by  this  act  anthorized  to  be  borrowed.**  The  Companies  Clauses  Consohoation 
Act,  8  &  9  Vict  c.  16,  enacts,  in  section  50,  that  *'the  company  may,  if  they  think  proper, 
fix  a  period  for  the  repayment  of  the  principal  money  so  borrowed,  with  the  interest  there- 
on, and  in  such  case  tne  company  shall  cause  such  period  to  be  inserted  in  the  mortgage 
deed  or  bond,  and  upon  the  expiration  of  such  period  the  principal  sum  together  with  tte 
anean  of  interest  thereon  shall,  on  demand,  he  paid  to  the  party  entitled  to  snch  mort^^un 
or  bond."  The  defendants,  a  railway  company,  having  borrowed  1,0002.  of  the  plainliffil, 
executed  to  them  a  mortgage  deed  in  the  form  civen  in  Schedule  C,  annexed  to  the  Com- 
panies Clauses  Act  The  deed  contained  the  following  stipulation : — ^  The  principal  sum 
to  be  paid  on  the  1st  day  of  January,  1851." 

An  action  having  been  brought  by  the  plaintiffs  to  recoTer  the  principal  snm  lent : — 

JEW,  first,  that  the  stipulation  in  tiie  mortgage  deed,  that  the  principal  sum  was  to  be  repaid 
on  the  1st  of  January,  1851,  imported  a  covenant  by  the  defendants  for  the  repayment  of 
that  sum  on  that  day ;  that  by  virtue  of  that  clause  and  of  the  Companies  Clauses  Act, 
section  50,  if  that  sum  were  not  repaid  on  the  day  fixed,  the  plaintiffs  had  a  rieht  of  action 
lor  the  recovery  thereof,  and  that  snch  right  was  not  taken  away,  or  affected  by  any  other 
part  of  the  Companies  Clauses  Act,  or  by  the  special  acta. 

Secondly,  that  the  effect  of  the  deed  was  to  pledge  the  tolls  and  property  of  the  company  aa 
propnetors  but  not  their  stock  or  proper^  as  carriers,  and  thiA  the  judgment  in  anv  action 
Drought  against  them  for  the  recovery  of  the  principal  money  would  be  satisfiea  out  of 
their  general  proper^  not  comprised  m  the  pledge  Mlonging  to  them  as  caniers  or  other- 
wise. 

Thirdly,  that  section  53  of  the  7  &  8  Yict  c  85,  did  not  give  a  n^  of  action  for  the  prin- 
cipal money,  but  recognized  it  as  already  existing,  and  in  addition  to,  or  instead  of  that 
right,  gave  a  right  of  having  a  receiver  appointed }  that,  therefore,  the  repeal  of  that  section 
would  not  take  away  such  right  of  action. 

Lastly,  that  the  existence  of  such  right  of  action  was  also  recognized  by  the  5Sd  section  of 
tiie  Companies  Qaoses  Act 

Debt.  The  declaration  stated  *^  that  after  the  passing  of  four  acts 
of  parliament,  to  wit,  The  Eastern  Union  Railway  Act,  1844,  The 
Eastern  Union  Railway  Amendment  Act,  1845,  The  Eastern,  Union, 
Hadleigh,  and  Colchester  Railway  Act,  1846,  and  an  act  of  11  &  12 
Vict  intituled  "  An  Act  to  amalgamate  the  Eastern  Union  and  Ips- 
wich and  Bury  St  Edmunds  Railway  Companies,"  and  after  the 
making  of  the  deed  of  mortgage,  hereafter  mentioned,  it  was  proved 
to  the  satisfaction  of  the  Commissioners  of  Railways  and  certified 
by  them,  that  one  half  of  the  whole  amount  of  the  capital,  exclusive 
ci  loans,  by  the  several  acts  of  parliament  relating 'to  the  companyi 
namely,  the  Eastern  Union  Raolway  Company,  mentioned  and  re- 
ferred to  in  the  first-mentioned  act  of  parliament^  authorized  to  be 
raised,  and  also  half  of  the  capital  authorized  to  be  raised  by  the  acts 
of  parliament  relating  to  the  Ipswich  and  Bury  St  Edmunds  Rail- 
way Company,  mentioned  and  referred  to  in  the  said  act  fourthly 
above  mentioned,  had  been  actually  paid  up  and  expended  for  the 
purposes  authorized  by  the  several  acts  of  parliament  relating  to  the 
said  two  last-mentioned  companies  respectively ;  and  that  thereupon 
and  bv  virtue  of  the  act  of  parliament  fourthly  above  mentioned,  the 
defendants  became  incorporated  by  the  said  name  of  the  Eastern 
Union  Railway  Company.  That  after  the  passing  of  the  said  acts 
of  parliament  and  ot  the  Eastern  Union  and  Harwich  Railway  and 
Pier  Act,  1847,  and  before  the  granting  of  the  certificate,  the  Eastern 
Union  Railway  Company,  in  pursuance  of  the  provisions  of  the  said 
last-mentioned  act,  and  also  of  an  order  of  a  general  meeting  of  tbd 
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last-mentioned  company  them  empowering,  by  a  certain  deed  of 
mortgage,  in  consideration  of  IflOOL  by  the  said  company  then  bor- 
rowed at  interest  from  the  plaintifTs,  the  company  did  assign  to  the 
plaintiffs  the  undertaking  in  the  said  last-mentioned  act  mentioned, 
and  all  the  tolls  and  sums  of  money  arising  by  virtue  of  that  act,  and 
all  the  estate,  right,  &c.  of  the  company  in  the  same,  to  hold  unto  the 
plaintifis  until  the  sum  of  lOOOL  with  interest  at  52.  per  cent  should 
be  satisfied,  and  by  the  said  deed  it  was  stipulated  that  the  principal 
sum  of  1000^  should  be  repaid  on  the  1st  of  Januaiy,  1851,  being 
the  period  fixed  by  the  company  for  the  payment  thereof,  which  period 
elapsed  after  the  certificate,  before  the  demand  hereafter  mentioned, 
ana  before  action.  Averment,  that  before  the  making  of  the  said 
order  of  the  said  general  meeting  and  the  borrowing  of  the  money, 
all  the  moneys  by  the  acts  of  parliament,  first,  secondly,  and  thirdly 
above  mentioned,  authorized  to  be  raised  by  shares,  had  been  sub- 
scribed for,  and  that  half  thereof  had  been  paid  up,  and  that  the  sum 
so  borrowed  of  the  plaintiff  did  not,  at  the  time  of  the  borrowing,  and 
at  the  date  of  the  mortgage,  together  with  other  sums  then  borrowed 
under  the  authority  of  the  said  acts,  exceed  the  sum  of  66,666/L  in 
addition  to  the  sum  which,  by  the  said  three  last-mentioned  acts,  the 
Eastern  Union  Railway  Company  was  empowered  to  borrow,  and 
that  fix>m  the  making  of  the  said  deed  the  plaintiffs  have  been  and 
still  are  the  holders  of  and  entitied  to  the  said  deed  of  mortgage, 
and  that  the  said  principal  sum  of  1,0002.  was  not  paid  to  the  plain- 
tiffs on  the  1st  of  January,  1851,  but  that  the  said  principal  sum  is 
still  due.  The  declaration  then  stated  a  demand  of  payment  of  the 
1,000/.,  and  non-payment  bv  the  defendants. 

The  plea  craved  oyer  of  the  mortgage  deed,  which  was  in  these 
words:  —  "Eastern  Union  Railway  Company.  Debenture  bond, 
1,0002.  Mortgage  No.  112.  By  virtue  of  an  act  passed  on  the  22nd 
day  of  July,  1847,  intituled  *  The  Eastern  Union  and  Harwich  Railway 
and  Pier  Act,'  we,  the  Eastern  Union  Railway  Company,  in  considera- 
tion of  the  sum  of  1,0002.  paid  to  us  bv  J.  6.  Hart,  of  Stowmaiket^ 
in  the  county  of  Suffolk,  Esquire,  and  Charles  Robert  Bree,  of  Stow- 
market,  in  the  county  of  Suffolk,  surgeon,  do  assign  unto  the  said  J. 
O.  Hart  and  Charles  Robert  Bree,  their  executors,  administrators,  and 
assigns,  the  said  undertaking,  and  all  the  estate,  right,  titie,  and  inte- 
rest of  the  company  in  the  same,  to  hold  unto  the  said  J.  G.  Hart  and 
Charles  Robert  Bree,  their  executors,  administrators,  and  assigns, 
until  the  said  sum  of  1,0002.,  together  with  interest  for  the  same,  at 
the  rate  of  52.  for  every  lOOL  by  the  year,  be  satisfied,  the  principal 
sum  to  be  paid  on  the  1st  day  of  January^  1851.  Given  under  our  com- 
mon seal,"  &c.  The  defendants  then  pleaded  that  they  borrowed 
from  various  other  persons  divers  sums  of  money,  parcels  of  the 
66,6662.,  and  executed  to  them  mortgages  of  the  same  tolls  and  sums 
of  money  as  are  mentioned  in  the  deed-poll,  and  in  the  form  given  in 
Schedule  C ;  that  the  1,0002.  mentioned  in  the  declaration  was  ano- 
ther parcel  of  the  66,6662. ;  that  the  said  sums  are  still  unpaid,  and 
that  the  sums  applicable  for  the  payment  thereof  are  insufficient ;  that 
for  securing  to  the  said  mortgagees  their  proportions  it  was  necessary 
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for  a  receiver  to  be  appointed  to  divide  the  Bame  ratably,  or  that 
some  other  course,  not  being  an  action  at  law,  should  be  adopted,  and 
that  the  present  action  was  brought  for  the  purpose  of  obliging  the 
defendants  to  pay  to  the  plaintiffs  more  than  their  just  proportion  of 
the  mortgaged  tolls  and  sums  of  money^. 
Demurrer. 


1  The  7  &  8  Yict  c  85.  <<  An  act  for  makins  a  railway  from  Colchester  to  Ips- 
trich/'  section  51.  And  in  order  to  provide  for  &e  recoTcry  of  the  arrears  of  interest 
and  costs,  or  of  the  principal  and  interest  and  costs  of  any  such  mortgage  or  bond  at 
l^e  respective  times  at  which  such  interest,  or  snch  principal  and  interest  and  costs 
become  due,  be  it  enacted,  that  if  such  interest  or  any  part  thereof  shall  for  thirty 
days  after  the  same  shall  have  become  due,  and  deman^  uiereof  shaU  have  been  made  in 
writing,  remain  unpaid,  the  mortgagee  or  bond  creditor  may  either  sue  for  the  int^ 
XBst  so  in  arrear  by  action  of  debt  in  any  of  the  superior  courts,  or  he  may  require  the 
appointment  of  a  receiver  by  an  application  to  be  made  as  hereinafter  provided.'' 

Sect  52.  **  And  with  respect  to  such  j^rincipal  money,  interest,  and  costs,  be  it 
enacted,  that  if  such  princinal  money  and  mterest  be  not  paid  within  six  months  after 
ihe  same  has  become  payable,  and  after  demand  thereof  m  writing,  the  mortgagee  or 
bond  creditor  may  sue  for  the  same  in  any  of  the  superior  courts  ox  law  or  equity ;  or 
if  his  debt  amount  to  the  sum  of  5,0002.  ne  may  alone,  or  if  his  debt  does  not  amount 
to  the  sum  of  5,000/.  he  may  in  conjunction  with  other  mortgagees  or  bond  creditors 
whose  debts  being  so  in  arrear  after  demand  as  aforeseud  shall  together  with  his  amount 
to  the  sum  of  10,0002.,  require  the  appointment  of  a  receiver,  by  an  application  to  be 
made  as  hereinafter  proviaed." 

The  Companies  Clauses  Consolidation  Act,  8  &  9  Vict  c.  16.  Sect  42.  "The 
respective  mortgagees  shall  be  entitled  one  with  another  to  their  respective  propor- 
tions of  tJie  tolls,  sums,  and  premises  comprised  in  such  mortga^  and  of  the  future 
calls  payable  by  the  shareholders,  if  comprised  therein,  according  to  the  respective 
sums  m  such  mortgages  mentioned  to  be  advanced  by  such  mortgagees  respectively, 
and  to  be  repaid  the  sums  so  advanced,  with  interest,  without  any  preference  one 
above  another,  by  reason  of  priority  of  the  date  of  any  such  mortgage,  or  of  the  meet> 
ins  at  which  thei  same  was  authorized." 

oect  50.  ^^  The  company  may,  if  they  think  proper,  fix  a  period  for  the  repayment  of 
the  principal  money  so  borrowed,  with  the  interest  thereof,  and  in  such  case  the  com- 
pany shall  cause  such  period  to  be  inserted  in  the  mortga^-deed  or  bond,  and  upon 
the  expiration  of  such  period,  the  principal  sum,  together  with  the  arrears  of  interest 
thereon,  shall,  on  demand,  be  paid  to  the  party  entitled  to  such  mortgaee  or  bond ;  and 
if  no  other  place  of  payment  be  inserted  in  such  mortgage-deed  or  bond,  such  principal 
and  interest  shall  he  payable  at  the  principal  office  or  place  of  business  of  the  com- 
pany." 

Sect  53.  "Where  by  the  special  act  the  mortpgees  of  the  company  shall  be  em- 
powered to  enforce  the  payment  of  the  arrears  of  mterest,  or  the  arrears  of  principal 
and  interest  due  on  such  mortgage  by  the  appointment  of  a  receiver,  then,  if  within 
thirty  days  afler  the  interest  acctiiing  upon  any  such  mortgage  has  become  payable, 
and  after  demand  thereof  in  writing,  the  same  be  not  paid,  the  mortgagee  may,  with* 
out  prejudice  to  his  right  to  sue  for  the  interest  so  in  arrear  in  any  of  the  superior 
courts  of  law  or  equity,  require  the  appointment  of  a  receiver,  by  an  application  to  be 
mode  as  hereinafter  provided,  and  if  within  six  months  after  the  principal  money  owing 
upon  any  such  mortgage  has  become  payable,  and  after  demand  thereof  in  writing,  the 
same  be  not  paid,  the  mortgagee  without  prejudice  to  his  right  to  sue  for  such  principal 
money,  togetner  with  all  arrears  of  interest,  in  any  of  the  superior  courts  of  law  or 
equity,  may,  if  his  debt  amount  to  the  prescribed  sum  alone,  or  if  his  debt  does  not 
amount  to  the  prescribed  sum  he  may  in  conjunction  with  other  mortgagees  whose 
debts  being  so  in  arrear,  after  demand  as  aforesaid,  shall,  together  with  his,  amount  to 
the  prescnbed  sum,  require  the  appointment  of  a  receiver,  by  an  application  to  be 
made  as  hereinafter  provided." 

The  10  &  11  Yict  c.  174.  "  An  act  to  amalgamate  the  Eastern  Union  and  Ipswich 
and  Buy  St  Edmunds  Railway  Companies,"  (9th  of  July,  1847.)    Sect  48.  '<  And 
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Mellish  ( OMaUey  with  him)  for  the  plaintifisy  in  sai^>OTt  of  the 
demuirer  to  the  plea.  The  plea  is  bad,  and  the  question  will  turn  on 
the  sufficiency  of  the  dedaration.  The  declaration  is  good,  for  the 
plaintiifs  have  a  right  of  action  against  the  company  for  the  reooveij 
of  the  principal  money  lent.  The  point  turns  chiefly  upon  the  oon- 
struction  to  be  placed  upon  the  set  of  sections  in  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  16,  from  sect  38  to  sec^ 
55,  inclusive.  Of  these  sections  the  42d,  50th,  and  53d  are  the  most 
material  The  50th  section  empowers  companies  to  fix  a  time  for 
repayment  of  the  money  borrowed,  at  the  expiration  of  which  time 
the  principal  and  interest  are  to  be  repaid  on  demand.  The  53d 
section  empowers  the  mortgagees  to  enforce  payment  of  the  i»incipal 
and  interest  due,  by  requiring  the  appointment  of  a  receiver,  without 
prejudice  however  to  their  right  of  suing  at  law  for  the  interest  If  a 
receiver  is  appointed  under  this  act,  he  would  be  bound  to  take  the 
profits  and  tolls  of  the  railway  company.  The  42d  and  44th  aeo» 
tions  of  the  Companies  Clauses  Consolidation  Act  do  not  give  the 
mortgagees  and  bond  creditors  of  a  railway  company  a  specific  lien 
upon  the  goods  and  chattels  of  the  company — Russell  v.  ike  East 
Asuglian  RaUwa/y  Company^  3  Mac.  &  0. 104 ;  s.  o.  1  Eng.  Bep.  101 ; 
and  it  may  be  doubtful  whether  the  Court  of  Chancery  has  jari»* 
diction  to  appoint  a  receiver  and  manager  of  a  railway.  Again, 
under  a  mortgage  by  a  railway  of  ^  the  property  of  the  undertak- 
ing, and  of  the  rates,  tolls,  and  other  sums  arising  or  to  arise  by  virtue 
of  the  Railway  Act,"  it  was  held  that  the  mort^gee  did  not  acquire 
a  titie  to  the  land,  and  could  not  bring  ejectment  P^wM  v.  Tke 
Basingstoke  Canal  Company^  3  Bing.  N.  C.  433 ;  s.  c.  6  Law  J.  Bepu 
(n.  ,s.)  C.  p.  177  shows,  that  lenders  of  money  to  canal  companies 
have  great  difficulty  in  recovering  the  interest  Since,  therefore,  a 
mortgage  passes  no  interest  in  the  real  or  personal  inroperty  of  tiie 
company,  and  gives  scarcely  any  interest  in  the  profits  of  the  concern,  as 
there  exists  great  difficulty  in  getting  the  tolls  of  a  railway  paid,  the 
mortgagees  ought  to  possess  the  power  of  bringing  actions  for  the  inte- 
rest and  principaL    The  42d  section  merely  enacts,  that  the  mort- 

in  order  to  provide  for  the  recoyery  of  the  anearB  of  interest  and  eostB,or  of  the  priih* 
dpal  and  interest  and  costs  of  any  such  mortgage  or  bond  as  may  have  been  or  may  be 
pranted  by  either  of  the  dissolved  companies,  or  by  the  new  company,  at  the  respect- 
ive times  at  which  such  interest  or  sucn  principal  and  interest  and  costs  beccxne  due, 
be  it  enacted,  that  if  such  interest  or  part  thereof  snail  for  thirty  days  after  the  same  shall 
have  become  due,  and  demand  thereof  shall  have  been  made  in  writing,  remain  unpaid, 
the  mortgagee  or  bond  creditor  may.either  sue  for  the  interest  so  in  arrear  by  action 
of  debt  in  any  of  the  superior  courts,  or  he  may  require  the  appointment  of  a  receiver, 
according  to  the  provisions  in  that  behalf  contained  in  the  eald  Companies  Clauses 
Consolidation  Act" 

The  10  &  11  Vict  c.  225.  <<  An  act  to  empower  the  Eastern  Union  Bailwi^  Cooi- 
pany  to  make  a  railway  from  the  intern  Umon  Railway  at  Manningtree  to  Barwich, 
with  branches  thereout,  and  for  other  purposes."  Sect  8  enacts,  '*  that  the  several 
provisions  of  the  said  recited  acts,  with  regard  to  the  borrowing  of  the  moneys  thereby 
authorized  to  be  borrowed,  and  the  conversion  thereof  into  capital,  and  as  to  the  crear 
tion  of  shares  or  stock  in  lieu  of  borrowing  the  same,  and  as  to  consolidating  the  old 
with  the  new  shares  of  the  company,  chaQ  eaually  apply  to  the  moneys  by  this  act 
authorized  to  be  borrowed  and  the  shares  by  tnis  act  authorized  to  be  created."* 
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gBLsees  are  to  be  entitled  one  with  another  to  their  proportions  of  the 
toUs,  &C.,  without  any  preference  by  reason  of  priority  of  the  date  of 
the  mortgage.  Then,  tiie  50th  section  enacts,  that  on  the  expiration 
of  the  time  fixed  for  payment,  the  principal  and  interest  shall  on 
demand  be  paid  to  the  mortgagee.  The  meaning  of  that  section 
cannot  be  that  all  the  mortgagees  shall  be  bomid  to  make  a  demand ; 
it  must  mean,  that  any  mcMrtgagee  who  makes  a  demand  and  meets 
with  a  refusal,  may  bring  an  action  for  the  principal  money. 

BramwM  ( Cayley  with  him)  for  the  defendants.  The  legislature 
never  intended  that  one  creditor  should  stand  out  against  all  the 
other  creditors  of  a  railway  company  for  the  principal  money  lent, 
and  by  bringing  an  action  prevent  the  company  from  carrying  on 
their  trade.  It  never  was  designed  that  one  mortgagee  should  have 
an  advantage  over  another.  K  it  had  been  intended  that  a  mort- 
gagee should  have  a  right  of  action  for  the  principal,  the  legislature 
would  have  said  so  in  express  terms.  In  this  case  the  form  of  the 
bond  is  given  in  the  schedule,  and  without  doubt  the  words  of  that 
instrument  do  not  give  a  right  of  action.  All  the  rights  and  remedies 
that  a  mortgagee  of  a  railway  company  possesses  are  given  by  the 
acts  of  parliament 

[Martin,  B.  Does  a  party  require  an  act  of  parliament  to  enable 
him  to  recover  money  that  he  has  lent  ?] 

There  may  be  such  a  thing  as  a  mortgage  debt  without  any 
power  of  bringing  an  action  to  recover  it  That  clause  in  the 
mortgage-deed  wMch  relates  to  the  payment  of  principal  and  inte- 
rest  on  the  1st  of  January,  1851,  is  a  mere  memorandum  and 
nothing  more.  The  company  were  not  bound  to  fix  a  period  for 
repayment,  as  it  appears  by  section  50,  and  if  they  did  so  it  was 
not  the  intention  of  the  legislature  that  a  contract  to  repay  at  that 
period  should  be  created,  which  should  be  capable  of  being  enforced 
by  action.  The  mortgagees  are  in  no  better  situation  when  a  period 
is  fixed  for  repayment  than  if  none  had  been  fixed  In  this  case 
there  is  not  a  covenant  to  repay,  but  merely  an  assignment  of  the 
tolls  and  sums  of  money.  The  words  in  the  53d  section  of  the 
Companies  Clauses  Act,  ^  without  prejudice  to  his  right  to  sue  for 
the  interest,"  do  not  recognize  the  existence  of  any  right  to  sue ;  they 
were  merely  inserted  ez  majori  catUel&j  lest  they  should  be  thought  to 
take  away  any  right  that  might  by  possibility  exist 

[  Alderson,  B.  In  the  same  way  that  the  words  '<  without  preju- 
dice to  the  rights  of  the  crown,"  inserted  in  acts  of  parliament,  do 
not  imply  that  the  crown  actually  has  any  right] 

That  is  the  argument  Secondly,  there  is  a  material  difference 
between  the  42d  and  the  45th  sections.  The  42d  relates  to  the  rights 
of  mortgagees,  the  44th  to  those  of  the  obligees  of  the  bonds.  The 
language  of  the  42d  section  is,  that  the  mortgagees  are  to  be  en- 
titied  to  the  tolls,  calls,  &C.,  but  the  44th  section  enacts  that  the 
obligees  are  entitled  to  be  paid  the  amount 

[Farke,  B.  Your  argument  is,  that  the  mortgagees  are  entitied  to 
a  share  in  the  things  mortgaged ;  but  that  the  bondholders  are  en* 
titied  to  actual  payment] 
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That  is  the  argument.  The  53d  section  gives  the  creditof  a  saffi- 
dent  remedy  for  repayment.  He  referred  to  P&tiiet  ▼.  the  Basm^sioke 
Canal  Company^  and  Dae  d.  MyaU  v.  the  Si.  Helenas  and  Runcorn 
Oap  Railway  Company^  2  Q.  B.  Bep.  364 ;  s.  c.  11  Law  J.  Rep.  (n.  s.) 
Q.  B.  6.  Again,  the  language  and  enactments  of  the  local  acts  show, 
that  the  plaintif&  are  not  entitled  to  recover  the  principal  money. 
The  7  &  8  Vict  c.  75,  (1844)  hy  sections  51  and  52  gives  a  mort- 
gagee  and  bondholder  the  right  of  recovering  both  interest  and  prin- 
cipal The  8th  section  of  the  10  and  11  Vict  c  225  (July  22, 
1847)  incorporates  the  provisions  of  certain  recited  acts,  namely,  the 
7  &  8  Vict  c.  85,  and  two  other  acts.  But  then  at  that  time  the 
7  &  8  Vict  c  85  had  been  repealed  by  the  10  &  11  Vict  c  174 
(9th  of  July,  1847).  Now,  the  53d  section  of  10  &  11  Vict  c  174 
gives  a  pow^  of  recovering  interest  only,  but  not  prindpaL  It  must, 
therefore,  be  considered  that  the  power  of  suing  for  the  principal 
money  having  been  deliberately  taken  away,  and  a  right  of  suing  for 
the  interest  only  having  been  substituted,  the  legislature  did  not  in- 
tend that  any  power  ot  suing  for  the  principal  should  belong  to  the 
mortgageea  Again,  if  the  court  should  be  of  opinion  that  the 
plainti£  have  a  right  to  recover  the  principal  money  under  the  53d 
section  of  the  Companies  Clauses  Act,  the  dedaraticm  is  bad  in  not 
stating  that  the  six  months  mentioned  in  that  section  have  elapsed) 
and  that  there  has  been  a  demand  in  writing. 

MelUsh^  in  reply.  First,  with  respect  to  the  objection  that  the  decla- 
ration does  not  state  that  six  months  have  dapsed,  or  that  any  d^- 
mand  in  writing  has  been  made,  it  is  enough  to  say  that  this  objee* 
tion,  being  taken  on  general  demurrer  to  the  dedaration,  is  good. 
Secondly,  the  50th  section  of  the  Companies  Clauses  Consolida- 
tion Ac^  which  is  inc(»porated  in  these  private  acts  of  parliament, 
states,  that  where  a  time  is  fixed  for  repayment  the  principal  and 
intereist  shall  be  paid  on  demand  to  the  party  entitled  to  such 
mortgage  or  bond.  The  meaning  of  this  is  plain,  and  there  is  nothing 
in  the  42d  section  of  that  act  at  all  repugnant  to  this  view  of  the 
case.  The  argument  on  the  other  side  gives  no  effect  to  this  lan- 
^^uage  of  the  50th  section.  Lastly,  with  respect  to  the  argument  ab 
mconvemenii  as  to  some  creditors  having  a  preference  over  others,  that 
argument  applies  to  the  case  of  bonds  as  well  as  mortgage-deeds,  and 
yet  it  is  dear  that  an  action  will  lie  upon  a  bond — Pontet  v.  the 
Basingstoke  Canal  Company. 

Our.  adv.  tmlL 

The  judgment  of  the  court  ^  was  now  delivered  by — 

Parke,  B.  His  lordship  stated  the  dedaration  and  the  deed-poll, 
as  set  out  on  oyer,  and  proceeded  —  The  plea  in  this  case  is  given 
up,  and  the  question  arises  on  the  sufficiency  of  the  declaration, 
importing  into  it  the  form  of  the  instrument ;  and  the  point  to  be 
dedded  is,  whether  an  action  will  lie  against  the  Eastern  Union 

^  Parke,  B.,  Aldxrson,  B^  Platt,  B.,  and  Martik,  B. 
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Bailway  Company.  If  we  regard  the  form  of  the  instrament  only, 
without  reference  to  the  legislative  provision  contained  in  the  several 
local  and  personal  acts  relating  to  this  company,  and  those  in  the 
Railway  Clauses  Consolidation  Act,  (8  &  9  Vict  c.  16,)  we  think 
that  an  action  is  maintainable  upon  it.  The  first  part  merely 
assigns,  in  consideration  of  1,000/.,  the  undertaking  and  all  the  tolfs 
and  sums  of  money  arising  by  virtue  of  the  act,  to  hold  until  the 
sum  of  1,0002^,  with  52.  per  cent  interest  per  annum,  should  be 
satisfied.  If  the  instrument  had  stopped  there,  it  would  have  ope* 
rated  simply  as  a  transfer  (commonly  but  improperly  called  a  mort* 
gage)  of  the  subject-matter  till  the  sum  was  satisfied  thereout  The 
subject  conveyed  would  be  the  tolls, — certainly  the  unpaid  calls  and 
ail  that  belonged  to  the  company,  as  the  proprietors  of  the  railway, 
,  which  any  one  is  at  liberty  to  use,  on  paying  tolls,  but  not  the  stock 
or  property  belonj^ng  to  the  company  as  common  carriers  of  pas* 
sengers  or  goods  for  hire,  nor,  according  to  the  case  of  Doe  v.  (he  St. 
Helenas  and  Runcorn  Oap  (hmpawy^  the  soil  of  the  railway  itself.  The 
railway  acts  have  been  prepared  on  the  model  of  the  canal  acts,  in 
which  the  principal  object  of  the  company  was  the  proprietorship 
of  the  canal,  and  the  profit  there  will  be  from  the  use  of  it  by  the 
public  in  general ;  but  soon  after  the  establishment  of  railways  it  was 
found  that  the  companies  alone  could  use  them  beneficially  by 
themselves,  monopolizing  the  conveyance  upon  them;  so  that  the 
theory  of  these  acts  and  the  practice  under  them  are  entirely 
at  variance.  So  far  the  instrument  we  are  considering  would 
give  no  right  of  action  to  the  plaintiffs,  and  would  resemble 
that  of  Pontet  v.  The  Basinstoke  Canal  Company^  but  in  the  con« 
elusion  there  is  a  stipulation  that  the  principal  is  to  be  paid  on  the 
1st  of  January,  1851,  and  this  certainly  imports  a  covenant  by  the 
company  that  the  same  shall  be  repaid  on  that  day  unless  there  be 
something  in  the  acts  to  qualify  or  alter  the  meaning  of  that  expres- 
sion.  The  effect,  then,  of  the  instrument  would  be  to  pledge  the  tolls 
and  property  of  the  company  as  proprietors^  but  not  their  stock  or 
property  as  carriers,  and  to  impose  an  obligation  on  them  to  repay 
the  principal  on  a  certain  day,  for  the  breach  of  which  an  action 
would  lie  against  the  company ;  the  judgment  in  which  action  would 
be  satisfied  out  of  their  general  property,  not  comprised  in  the  pledge 
belonging  to  them  as  carriers  or  otherwise.  It  remains  to  be  con* 
sidered  what  the  effect  of  the  statute  is  upon  the  construction  of 
the  instrument  The  money  appears,  by  the  statement  in  the  decla- 
ration, to  have  been  borrowed  under  the  powers  of  the  statute  10  &  11 
Vict  c.  235.  The  statute  contains  no  clauses  as  to  the  form  or  effect 
of  the  securities  for  the  money  borrowed  under  its  provisions,  but  they 
refer  to  certain  prior  railway  acts,  which  are  the  7  &  8  Vict  c.  85, 
8  &  9  Vict  c  94,  9  &  10  Vict  c  97,  and  to  the  Railway  Clauses  Con- 
solidation Act,  (8  &  9  Vict  c.  16,)  enacting  that  all  the  provisions 
contained  in  the  recited  acts,  so  far  as  the  same  were  then  in  force, 
and  except  such  as  were  inconsistent  with  the  provisions  of  the  Lands 
and  Railways  Clauses  Consolidation  Acts,  1845,  and  except  such  aa 
by  that  act  were  altered  or  otherwise  provided  for,  should  extend  to 
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BQch  act)  and  the  purposes  thereof,  as  fully  and  effectaally  as  tboogli 
such  provisions  were  reenacted  in  that  act.  The  next  section  extends 
all  the  provisions  of  the  Lands  and  Railways  Clauses  Consolidation 
Acts  to  that  act,  and  also  the  10  &  11  Vict  c.  174,  (local  and  p^- 
Bonal,)  save  so  far  as  they  may  be  inconsistent  with  the  provisions 
thereinbefore  contained  of  the  said  acts,  and  it  shall,  for  the  objects 
and  purposes  thereof,  be  read  as  one  act  There  is  no  small  difficulty 
in  construing  an  act  made  up  from  different  parts  of  other  acts,  partly 
repealed  and  partly  not ;  but  upon  the  best  consideration  we  can  give, 
the  result  is,  that  the  acts  do  not  affect  the  right  of  action  for  the 
principal.  The  7  &  8  Vict  c.  85,  s.  51,  provides  a  remedy  for  the 
mterest,  if  in  arrear  for  thirty  days  after  demand  in  writing,  by  allow- 
ing the  mortgagee  to  sue  for  the  interest  by  an  action  of  debt  in  any 
of  the  superior  courts,  or  by  requiring  the  appointment  of  a  receiver. 
Section  52  provides  a  similar  alternative  remedy  for  the  principal,  if 
it  be  not  paid  in  six  months  after  due  and  after  demand  in  writing,  in 
which  case  the  mortgagee  may  either  sue  in  the  superior  courts  or 
have  a  receiver.  But  this  act  was  repealed  by  the  10  &  11  Vict  c 
174,  (local  and  personal,)  s.  2,  and,  therefore,  was  not  in  force  at  the 
time  of  passing  the  10  &  11  Vict  c.  225,  (local  and  personal;)  and 
then  the  10  &  11  Vict  c.  174,  which  speaks  of  providing  for  the  re- 
covery of  the  arrears  of  interest  and  costs,  or  of  the  principal  and 
interest  and  costs,  provides  for  a  right  of  action  for  the  interest,  or  the 
appointment  of  a  receiver  to  recover  its  payment ;  and  this  creates  a 
doubt  whether  the  legislature  did  not  intend  to  take  away  the  nght 
of  action  for  the  pnncipal  altogether,  leaving  the  mortgagee  a  right 
of  action  for  the  interest,  and  if  that  was  unpaid  for  thirty  days,  and 
a  demand  had  been  made  in  writing,  a  right  to  have  a  receiver,  and 
by  that  means  to  recover  both ;  but  sections  51  and  52  of  the  repealed 
act  of  the  7  &  8  Vict  c.  85,  are  susceptible  of  a  different  constructioD, 
namely,  that  in  case  the  interest  in  the  one  ca^e,  or  the  principal  in 
the  other,  might  be  in  arrear  for  the  time  prescribed,  and  demand 
should  be  made  in  writing,  the  mortgagee  might  either  use  the  right 
of  action  to  recover  it  which  he  had  already  by  law,  or  he  might  have 
a  receiver  appointed.  The  sections  may  be  construed  not  to  give  a 
right  of  action,  but  to  recognize  it  as  already  existing,  and  to  give  the 
right  of  having  a  receiver  instead ;  for  in  addition  to  that,  and  after 
thirty  days'  or  six  months'  delay  in  the  payment  of  interest  or  princi- 
pal, as  the  case  might  be.  The  repeal,  therefore,  of  the  52d  section 
would  not  take  away  the  right  of  action,  for  it  existed  independently 
of  that  clause.  The  framers  of  the  act  probably  thought  it  unneces- 
sary to  reenact  the  52d  section,  as  its  place  would  be  supplied  by  the 
53d  section  of  the  Companies  Clauses  Consolidation  Act,  which  pro- 
vides for  the  application  of  the  remedv  of  a  receiver,  where  the  prin- 
cipal is  in  arrear  for  six  months  and  demand  made  in  writing,  and 
also  enacts  that  it  shall  be  exercised  without  prejudice  to  the  right  to 
sue  for  the  principal,  which  right  it  thereby  recognizes.  To  this  it 
may  be  added,  that  the  Companies  Clauses  Consolidation  Act,  by 
section  50,  expressly  provides,  that  if  a  day  is  fixed  for  the  payment 
of  the  money  secured  by  the  mortgage,  the  money  must  be  paid  on 
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ibat  day  to  the  party  intesrested,  and  the  meaniiie  must  be  that 
if  then  not  peid^  it  must  be  enforced  bv  action.  We  are,  therefore, 
€Kf  opicdon,  that  the  right  of  suit  which  the  mortgagee  had  nnder  Buch 
an  instrument  as  that  declared  upon  it,  is  not  isaken  away  or  affected 
either  by  the  Companies  Clauses  Consolidation  Act,  or  any  of  the 
special  acts  referred  to  in  the  statute  10  &  11  Vict  c.  225j  under 
whioh  the  mortgage  in  question  was  given ;  and,  therefore,  the  phuLn- 
ti£Gs  are  entitled  to  recover.  Judgment  for  tke  plaMiff. 


Rob,  Public  Officer  of  the  Birks  Union  Banking  Company,  t;.  Fuller.^ 

Janiiazy  80,  1863. 


leading  ^^  Several  Pleas — Join^Slock  Banking  Company  ^^  Public 

Officer. 

la  in  aetioii  bj  the  public  officer  of  a  banking^  eopaxtnenhip,  the  court  allowed  a  plea 
denying  that  the  copartnenblp  were,  at  the  oommencement  of  the  suit,  can^ring  on  the 
business  of  bankers,  m  addition  to  pleas  of  non-assumpsit  and  accord  and  satisfiEiction. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  the 
defendant  should  not  be  at  liberty  to  plead :  first,  non-assumpsit ; 
secondly,  a  denial  that  the  copartnership  were,  at  the  commencement 
of  the  suit,  carrying  on  the  business  of  bank^  modo  et  formd;  third- 
ly, accord  and  satisfaction.  The  declaration  stated  the  plaintiff  to  be 
one  of  the  registered  public  officers,  for  the  time  being,  of  and  for 
certain  persons  carrying  on  the  trade  and  business  of  bankers  in  Eng- 
land, by  the  name  of  The  County  of  Birks  Union  Banking  Company, 
and  who  sued  as  such  public  officer  as  aforesaid.  A  judge  at  cham- 
bers had,  on  the  authority  of  Needham  v.  LatOy  11  Mee.  &  W.  400 ; 
&  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  316,  disallowed  the  second  plea, 
stating  that  the  delendant  might  apply  to  the  court.  A  rule  nisi  was 
aocormngly  obtained,  against  which 

Lush  showed  cause  for  the  plaintiff  The  case  of  Needham  v.  Law 
is  in  point  There  the  court  refused  to  allow  a  defendant,  who  was 
sued  as  a  public  officer  of  a  banking  company,  to  plead,  in  addition 
to  pleas  of  fraud,  &C.,  a  plea  that  he  was  not  a  public  officer  at  the 
commencement  of  the  suit    The  plea  contains  mere  matter  of  form. 


Oray^  in  support  of  the  rule.    The  constant  practice  has  been  to 

allow  this  plea.   Steward  v.  Dw/m^  Ibid.  63 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 

Exch.  213 ;  Hughes  v.  Thorpe^  5  Mee.  &  W.  656 ;  s.  c.  9  Law  J.  Rep. 

N.  s.)  Exch.  109 ;  and  Steward  v.  Greaves^  10  Ibid.  711 ;  s.  c.  12  Law 

\  Rep.  (n.  s.)  Exch.  109,  are  in  point    But  the  case  which  most  re* 

sembfes  the  present  is  Davidson  v.  Cooper ^  11  Ibid.  778 ;  s.  c.  12  Law 

*  21  law  J.  Bep.  (ir.  t.)  Exok  104. 
VOL.  vui.  47 


$ 


654  COURT  OF  EXCHEQUER,  1851-52. 

Qeftfe  V.  Jones. 

J^  Bep.  (n.  8.)  Excb*  467.  There  the  defendant  pleaded  that  at  the 
commencement  of  the  suit  there  were  not,  nor  are  there,  persoos 
united  in  copartnership  carrying  on  the  trade  or  business  of  banken 
in  Manchester  under  the  name,  style,  &c.  (He  was  then  stopped  by 
the  court) 

Pollock,  C.  B.    The  rule  must  be  absolute.    The  last  case  cited 
sufficiently  shows  that  the  plea  in  question  ought  to  be  allowed* 

Parke,  B.,  concuned. 

Aldbbson,  B.    That  case  is  exactly  in  point. 

Platt,  B.,  concuned.  Ride  absohUe. 


Clbayb  v.  Jonbs.^ 

Pebnuurf  10, 1853. 

AUomey  and  CSietU — Privileged  CdmmtmUMion*^  CMlateral 

Issue  — •  DtUff  of  Judge. 

In  an  Actkm  b^  the  paj«e  again^  the  maker  of  a  promissory  note  for  money  lent,  the  pkin* 
tiff,  for  the  poipose  of  taking  the  case  out  of  the  Statute  of  Limitations,  tendered  an 
account-book  containing  an  admission  by  the  defendant  of  pajment  of  interest  to  him. 
The  defendant's  counsel  then  raised  a  collateral  issue  as  to  tne  admissibility  of  die  book, 
and  proTed  that  the  plaintiff,  being"  the  attorney  of  the  defendant,  wrote  to  her  for  a  state- 
ment of  the  debts  and  payments  of  her  late  husband,  adding,  ^  This  from  yon  will  assist 
me  in  preparin^^  the  case  for  counsel,"  whereupon  the  book  in  question  was  sent  to  the 
plaintiff.    The  judge,  having  heard  me  evidence,  rejected  the  booK :  — 

Eiddj  that  the  communication  was  privileged. 

A  judee  is  bound  to  decide  the  preliminary  question  of  fact  whether  a  commmucation  is 
privueged  or  not;  and  his  decision,  if  erroneous,  may  be  reviewed. 

Per  Martin^  B..  a  communication  by  a  client  to  his  attorney  made  under  a  hondjide,  althoqg^ 
mistaken,  belief  of  its  being  necessaiy  to  his  case,  is  privileged. 

Assumpsit  by  the  plaintiff,  as  payee  of  a  promissory  note  for  3502., 
made  by  the  defendant  on  the  2d  of  May,  1840,  and  payable  on  de* 
mand. 

Pleas,  among  others,  nonfecity  and  the  Statute  of  Limitations. 

At  the  trial,  before  Erie,  J.,  at  the  Herefordshire  Summer  Assizes, 
1851,  the  facts  were  these.  The  note  was  given  for  money  lent  by 
the  plaintiff  to  the  defendant,  and  the  plaintiff,  for  the  purpose  of 
taking  the  case  out  of  the  Statute  of  Limitations,  gave  in  evidence 
an  account-book  of  the  defendant  containing,  amongst  other  matters, 
an  entry  in  her  writing,  purporting  to  be  an  entry  of  a  disburse- 
ment by  her  in  1843,  in  the  words  and  figures  following :  ^^  ^  1843. 

i  21  Law  J.  Sep.  (k.  s.)  ExcL  105. 
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deove's  inteiest  on  85021, 17L  10^."  ^  The  counsel  for  Hie  defendant 
thereupon  stated  to  the  judge  that  the  communication  of  the  con- 
tents of  the  book  was  privileged,  having  been  made  by  the  defendant 
to  the  plaintiff  during  the  time  that  the  latter  was  acting  as  her 
solicitor,  and  in  consequence  of  the  following  letter,  which  was  writ* 
ten  and  sent  by  the  plaintiff  to  the  defendant: — "Dear  Mrs.  Jones, 
—  Will  you  let  me  know  what  your  statement  is  of  the  debts  due 
from  your  late  husband  at  the  time  of  his  decease,  and  what  have 
been  paid,  by  whom,  and  out  of  what  fund.  TJiis  from  $/ou  will  as* 
sist  me  in  preparing  the  case  for  cownseV^ 

The  defendant's  counsel  then  called  the  daughter  of  the  defendanty 
who  proved  that  in  Consequence  of  the  above  letter  the  defendant 
sent  the  account-book  to  the  plaintifE  The  judge  having  heard  the 
evidence  in  support  of  this  collateral  issue  ruled  that  the  account- 
book  had  been  delivered  by  the  defendant  to  the  plaintiff  confiden- 
tially as  her  attorney ;  and,  therefore,  could  not  be  used  by  him  as 
evidence  aspust  her.  He,  therefore,  refused  to  receive  the  book,  and 
the  plaintiff  was  nonsuited. 

Whateley^  having  obtained  a  rule  nisi  for  a  new  trial  on  account  of 
the  improper  rejection  of  this  evidence,— 

Gray  showed  cause.  The  entry  in  the  book  was  a  privileged  com- 
munication, and  was  properly  rejected.  It  was  made  to  the  attorney 
to  enable  him  to  lay  the  case  before  counsel  It  was  urged  on  the 
motion  for  the  rule,  that  the  communication  was  not  privileged,  be- 
cause the  plaintiff  was  aware  beforehand  of  the  sum  of  17^  10«. 
having  been  paid  to  him  by  way  of  interest,  and,  therefore,  did  not 
require  the  information.  In  one  sense,  indeed,  he  might  know  the 
fact,  but  in  another  he  could  not  know  it,  for  he  could  not  have  that 
knowledge  of  it  which  would  enable  him  to  depose  to  it  in  a  witness- 
box,  which  is  the  criterion  of  his  having  that  knowledge  of  it  that 
would  make  the  communication  of  it  not  privileged.  In  cases  of  this 
description  the  ground  of  the  privilege  is,  that  the  client  may  be  in- 
duced, in  his  communications  with  his  legal  adviser,  to  make  the 
necessary  disclosures  without  any  restraint  The  information  com- 
municated by  the  defendant  to  the  plaintiff  had  reference  to  the 
executorial  accounts.  It  was,  therefore,  necessary  to  include  the  item 
in  question  in  the  account 

[  Alderson,  B.  Suppose  the  communication  to  have  been  made  to 
the  attorney  as  to  a  debt  paid  to  a  third  person,  and  the  attorney  be* 
comes  administrator  of  that  third  person,  would  that  circumstance 
make  any  difference  ?  The  other  side  are  attempting,  by  nice  and 
fine  distinctions,  to  fritter  away  a  privilege  which  ought  to  be  large 
and  liberal.] 

In  WheatUy  v.  Williams j  1  Mee.  &  W.  533 ;  s.  c.  5  Law  J.  Rep. 
(n.  s.)  Exch.  237,  Lord  Abinger,  C.  B.  says,  ^'  The  passage  dted  by 
Mr.  rlatt  from  BuUer^s  Nisi  JMus  must  apply  to  a  case  where  the 

9  See  C^ve  y.  Jones  (in  error,)  20  Law  J.  Bep.  (n.  b.)  Exch.  238 ;  s.  c.  4  Eng. 
Bep.514. 
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attorney  has  his  kncppdedge  independently  of  any  oommtuiieation  from 
the  dient ;  it  cannot  mean  that  where  the  attorney,  coming  to  tiie 
client  for  a  confidential  pnrpose,  obtains  some  other  collateral  in- 
formation, which  he  would  not  otherwise  have  possessed,  he  can  be 
compelled  to  disclose  it." 

[Alderson,  B«  That  means  that  he  is  ptednded  from  disclosing 
it.  Then  can  it  make  any  difference  tiiat  he  disdoses  it  for  his  own 
benefit  ?] 

He  dted  the  judgment  of  Manle,  J.  in  Newton  v.  CRapflm,  19  Iiaw 
J.  Rep.  (n.  s.)  C.  p.  374,  and  Oramack  v.  BsaihcaU^  2  B.  &  R  4.  (He 
was  then  stopped  by  the  court) 

Whaielet/  and  Keaii^p^  in  support  of  the  rule.  The  evidence  was 
improperly  rejected.  This  is  a  new  point  The  general  point  is  not 
denied,  nor  is  tiie  authority  of  Oromack  v.  Eea^coie  questiofied ;  bat 
this  case  does  not  Ml  within  that  authority.  The  rule  relied  on  by 
Uie  other  side  does  not  apply  to  a  case  where  the  attorney  to  whom 
the  communication  is  made  seeks  to  use  it  for  his  own  benefit 

[Alderson,  B.  According  to  that  aignment,  if  I  hand  my  tide- 
deeds  to  an  attorney,  he  may  bring  an  ejectment  against  me  upon  a 
flaw  which  he  has  discovered  in  my  own  deeds.] 

The  argument  must,  undoubtedly,  go  that  length.  The  infonna- 
tion  in  question  was  never  asked  for  nor  required  by  the  attorney;  it 
was  thrust  upon  him  by  the  defendant  Besides,  the  facts  show  that 
in  respect  to  the  communication  in  question  he  was  not  acting  in  his 
character  of  attorney.  Again,  the  learned  judge  was  wrong  in  trying 
this  collateral  issue  relating  to  privilege.  He  was  not  in  a  position 
to  inquire  into  the  question  of  privilege.  The  rule  as  to  collateral 
issues  is  thus  laid  down  in  1  Taylor  on  Evidence,  623 :  —  "  Indeed  it 
has  been  more  than  once  laid  down  that  though  papers  and  other  sub- 
jects  of  evidence  may  have  been  illegally  tcJcen  from  the  possession 
of  the  pariy  against  whom  they  are  offered,  or  otherwise  unlawfully 
obtained,  this  is  no  valid  objection  to  their  admissibility,  provided 
they  be  pertinent  to  the  issue,  for  the  court  wiU  not  take  notice  how 
they  were  obtained,  whether  lawfully  or  unlawfrdly,  nor  will  it  raise 
an  issue  to  determine  the  question."  Now,  if  the  courts  will  not  try 
a  collateral  issue  rdating  to  the  mode  of  obtaining  a  document,  they 
will  not  try  in  this  case  the  question  of  a  confidential  communica* 
tion. 

[Parke,  B.  Surely,  if  an  attorney  had  improperly  handed  over  a 
document  to  a  third  parW,  that  party  might  give  it  in  evidence. 
That  part  of  the  case  of  Lloyd  v.  Mbstyriy  10  IMfee.  &  W.  478 ;  s.  c 
12  Law  J.  Rep.  (n.  s.)  Exch.  1,  which  asserts  the  contrary  has  been 
questioned.] 

The  point  as  to  whether  this  is  a  confidential  commtmication  does 
not  properly  arise  in  this  case. 

[Parke,  B.  All  collateral  matters,  as,  for  instance,  the  admission 
of  evidence,  are  for  the  judge.  This  is  a  very  clear  point  There 
may  be  some  inconvenience  in  this  course,  but  it  is  necessary  for  the 
administration  of  justice.    In  a  criminal  case  at  York,  some  yean 
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— — 

ftgOy  whiob  was  to  be  tiied  by  me,  I  became  aware  beforehand  that  a 
ooUateial  question  as  to  the  insanity  of  a  party  would  arise;  and, 
therefore,  before  I  went  the  circait,  I  consulted  the  judges  as  to  the 
course  I  ought  to  pursue.  They  were  of  opinion  that  I  was  bound 
preliminarilv  to  receive  evidence  of  insanity,  and  tiy  the  question; 
and,  accordmgly,  witnesses  were  examined  collaterally  on  the  point 
of  insanity.  I  was  of  opinion  tiiat  the  party  was  sane,  and  I  received 
his  testimony ;  the  jury,  however,  disbelieved  him.1 

They  cited  Greenaugh  v.  Oaskell,  1  MyL  &  K.  98,  and  Weeks  y. 
Argent,  16  Mee.  &  W.  817 ;  s.  c.  16  Law  J.  Bep.  (n.  s.)  Exch.  209« 

Parke,  B.  This  rule  must  be  discharged.  The  first  question  is, 
whether  the  communication  of  the  account  was  made  to  the  plaintiff 
as  an  attorney,  or  as  a  creditor  of  the  defendant  If  it  were  made 
to  him  as  creditor,  he  would  be  at  Uberty  to  give  it  in  evidence; 
but  not  so  if  it  were  made  to  him  as  attorney,  ff  it  be  alleged  on  the 
trial  to  be  made  to  him  in  his  character  of  attorney,  the  judge  would 
have  to  determine  as  a  fact  the  preliminary  quesuon,  as  to  whether 
it  was  so  offered.  Here,  an  objection  was  made  to  tixe  reception  of 
this  account,  and  the  judge  received  evidence  on  behalf  of  the  defend* 
ant  on  the  point,  and  afterwards  decided  that  the  account  was  handed 
to  the  plaintiff  not  as  a  creditor,  but  as  attorney  in  the  cause,  to  ena* 
ble  him  to  prepare  a  case  for  counsel  I  think  he  was  warranted  in 
that  judgment  The  account  was  not  prepared  until  the  plaintiff 
wrote  to  the  defendant  asking  her  for  an  account,  in  order  that  he 
might  prepare  a  case  for  counsel  All  the  contents  of  that  book  were 
privileged,  and  within  the  rule  on  that  point,  the  object  of  it  being 
that  aH  the  facts  of  the  case  and  the  full  truth  may  be  told  by  the 
client  to  the  attorney  without  any  reserve.  It  is  contended  on  the 
part  of  the  defendant,  that  as  the  payment  of  this  sum  was  known 
to  the  plaintiff^  he  was  at  liberty  to  make  use  of  the  information 
stated  in  the  book,  and  to  produce  it  for  the  purpose  of  proving  his 
case.  But  I  think  he  cannot  make  use  of  a  communication  which 
was  made  to  him  on  the  faith  of  its  being  kept  a  secret  I  entertain 
no  doubt,  either  upon  the  question  of  the  communication  being 
privileged,  or  as  to  the  correctness  of  the  course  taken  by  the  judge, 
in  trying  collaterally  the  question  of  the  privilege. 

Alderson,  B.  I  am  of  the  same  opinion.  It  is  conceded,  that  as 
to  all  items  except  that  which  relates  to  the  172^  10^.  the  communica* 
tion  is  privileged.  I,  however,  am  unable  to  separate  one  part  firom 
the  rest,  and  think,  that  either  tiie  whole  is  to  be  rejected  or  the  whole 
received. 

Platt,  B.    I  am  of  the  same  opinion.    [ICs  lordship  stated  the 

facts.]     The  plaintiff  having,  at  the  trial,  rehed  upon  an  account  for 

the  purpose  of  taking  the  case  out  of  th6  Statute  of  limitations,  the 

defendant  made  a  technical  objection,  in  consequence  of  which  the 

document  was  rejected.    We  may,  therefore,  assume  that  the  debt 

was  due,  and  that  the  defendant  had  no  other  mode  of  defeating  the 

47# 
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action  except  that  which  she  poxsued.  I  cannot  help  thinking  it  a 
.hard  matter  that  the  plaintiff  should  have  been  nonsnited ;  since  now 
that  the  parties  to  a  snit  may  be  examined,  and  the  plaintiff  in  this 
case  would  be  able  to  give  evidence  in  his  own  behalf,  the  case  is  in 
substance  the  same  as  if  a  new  witness  had  been  discovered.  I  thinki 
therefore,  that  there  ought  to  be  a  new  tdal  on  payment  of  costs,  but 
as  the  court  think  differently  on  that  point,  the  rule  must  be  dis* 
charged.  At  first  I  was  inclined  to  doubt  whether  this  was  the  case 
of  a  privileged  communication,  but  I  am. now  satisfied  I  was  wrong. 
This  book  would  never  have  been  in  the  hands  of  the  attorney,  except 
for  the  purpose  of  his  preparing  a  case  for  counsel  The  document 
was  the  property  of  the  dient,  in  the  same  way  that  deeds  deposited 
with  the  attorney  by  the  client  do  not  cease  to  be  the  property  of  the 
latter.  The  attorney  in  this  case  would  not  have  been  possessed  of 
them  but  for  the  confidence  reposed  in  him  by  the  dient,  that  the 
communication  was  necessary  for  the  purpose  of  being  laid  before 
counsel.  The  rule  must  be  dischai^ed,  but  1  am  very  sorry  there  can- 
not be  a  new  trial,  as  I  think  there  ought  to  have  been,  on  payment 
of  costs,  since  the  merits  of  the  case  have  not  been  tried  at  aU. 

MiiRTiN,  B.  I  concur  with  my  brother  Piatt  in  thinking  that  there 
ought  to  be  a  new  trial  on  payment  of  costs.  Where  a  piece  of  evi- 
dence is  objected  to,  a  judge  is  bound,  in  the  same  manner  as  a  jniy, 
to  tiY  any  preliminary  question  of  fact  upon  which  the  objection  de- 
pends. A  preliminary  question  of  this  kind  arose  in  Wright  v.  Doe 
d.  Tatham^  7  Ad.  &  £.  313 ;  s.  c.  7  Law  J.  Bep.  (n.  s.)  Exch.  340,  and 
was  decided  by  the  judge,  and  it  was  held  that  as  to  this  point  his 
decision  was  conclusive.  It  is  true  that  the  erroneous  decision  of  a 
judge  as  to  a  preliminary  matter  of  fact  may  be  reviewed  by  a  court 
of  error,  because,  although  it  is  in  one  point  of  view  a  decision  on  a 
matter  of  fact,  it  is  in  another  sense  a  determination  of  a  question  of 
law.  Where  an  attorney  called  as  a  witness  to  produce  a  document, 
declines  to  do  so  on  the  ground  of  professional  confidence,  the  other 
side  may  call  witnesses  to  disprove  the  allegation  of  professional  con- 
fidence, and  the  judge  may  try  the  question  of  fact  Here,  the  judge 
thought  the  case  was  one  of  professional  confidence.  He  considered 
that  the  client  had  sent  the  book  to  the  plaintiff  for  the  purpose  of  a 
case  bein^  prepared  for  counseL  The  client  might  be  in  error  in 
thinking  the  communication  necessary  to  be  laid  before  counsel,  but 
if  she  communicated  it  bond  fide^  considering  it  necessary,  the  com- 
munication was  privileged  and  could  not  be  divulged.  In  the  present 
case,  the  payment  of  interest  could  not  be  proved  by  the  attorney. 
At  the  same  time  I  should  like  to  see  the  rule  made  absolute,  on  pay- 
ment of  costs.  Rule  dUcharged. 
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Frith  V.  .Wollaston. 

Frith  and  others  v.  Wollaston.^ 

Januaiy  19, 185S. 

Cblonial  Judgment,  Action  on —  GolonicU  Insolvency^'  Suspension  of 

Execution — Discharge. 

To  an  ftction  on  a  judgment  at  the  Cape  of  Good  Hope,  the  defendant  pleaded  that  hy  an 
ordinance  in  that  oonntiy  relating  to  inaolvents,  it  was  enacted  that  the  court  might  on  the 
petition  of  an  insolTent  place  hiB  estate  under  sequestration,  and  that  further  execution  of 
anj  jud^ent  against  him  or  his  estate  for  any  debt,  should,  after  lodging  the  order  for  se- 
questration, be  stayed  during  the  pendency  of  such  seijnestration,  and  that  all  actions 
pending  against  any  insolvent  for  any  debt  proTable  agamst  his  estate  should  upon  any 
order  Ming  made  for  sequestration,  bio  stayed.  The  declaration  then  stated  the  petition 
of  the  defendant,  the  surrender  of  his  estate,  its  being  placed  under  sequestration,  and  that 
the  estate  was  distributed,  and  upon  such  distribution  the  plaintiffs  received  a  dividend  of 
Is.  6d  in  the  pound  on  the  amount  of  the  judgment  debt  m  the  declaration:— 

Hdd,  on  demurrer,  that  tiie  plea  was  bad,  as  it  merely  showed  a  temporary  suspension  of 
the  execution  durinff  the  pendency  of  the  sequestration,  but  not  a  dischaige  of  the  pevson 
or  estate  of  the  insolvent. 

Debt  on  a  judgment  recovered  in  the  Supreme  Court  of  the  Cape 
of  Grood  Hope. 

Plea— that  by  an  ordinance  of  the  governor  of  the  Cape  of  Good 
Hope  for  regulating  the  collection  ana  distribution  of  insolvent  es- 
tates within  the  colony,  it  was  enacted  that  it  should  be  lawful  on  the 
petition  of  an  insolvent  for  the  court  to  accept  his  petition  to  place 
ms  estate  under  sequestration,  and  that  further  execution  of  any 
judgment  against  any  insolvent  or  his  estate  for  the  amount  of  any 
debt  should,  after  the  lodging  of  an  order  for  sequestration,  be  stayed 
during  the  pendency  of  such  sequestration,  and  that  all  actions  pend- 
ing against  any  insolvent  for  any  debt  or  demand  provable  against 
bis  estate,  and  all  proceedings  therein  should,  upon  any  order  being 
made  for  sequestration  of  such  estate  in  virtue  thereof  be  stayed 
That  a  trustee  should  be  appointed  for  the  collection,  administration, 
and  distribution  of  his  estate.  That  creditors  should  prove  their 
debts ;  that  the  sequestration  when  made  should  divest  the  insolvent 
of  his  estate  real  and  personal,  and  vest  it  in  the  Master  of  the 
Court ;  that  a  decree  confirming  the  appointment  of  a  trustee  should 
divest  the  said  master  of  the  estate  of  the  insolvent  and  vest  it  in  the 
trustee ;  that  the  trustee  should  form  a  plan  for  the  distribution  of  the 
estate,  and  on  confirmation  thereof  distribute  the  same.  The  decla- 
ration then  stated  that  the  defendant  petitioned  the  Supreme  Court' 
setting  forth  that  he  was  an  insolvent  and  desirous  of  surrendering  his 
estate ;  tl^at  his  estate  was  surrendered  and  placed  under  sequestra- 
tion ;  that  a  trustee  was  appointed  and  connrmed ;  that  the  trustee 
laid  before  the  master  a  plan  for  the  distribution  of  the  estate,  which 
was  confirmed  by  the  court  The  declaration  then  alleged  that  the 
trustee  distributed  the  defendant's  estate,  and  upon  such  distribution 
the  plaintifis  received  a  dividend  of  Is.  6<L  in  the  pound  on  the 
amount  of  the  judgment  debt  in  the  declaration. 

1  21  Law  J.  Bep.  (v.  s.)  Ezch.  108. 
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Demorrer :  the  gronnd  being,  that  tiie  alleged  sospenaion  was  no 
bar  to  an  action  in  this  oauntry. 

Willesj  for  the  plaintilBi.  The  plea  affords  no  answer  to  the  action. 
It  merely  shows  that  by  the  law  of  the  Cape  of  Good  Hope,  execn- 
tion  was  stayed. 

[Parke,  B.  The  plea  does  not  show  that  there  is  any  satisfaction 
and  discharge  of  the  person  and  estate  of  the  debtor,  but  merely  that 
the  proceedings  are  suspended.] 

The  object  merely  is  to  protect  the  estate  in  the  hands  of  the  aa- 
thorities  of  the  Insolvent  Court  In  Snook  v.  MaUock,  6  Ad.  &  R 
239;  8.  c.  5  Law  J.  Rep.  (n.  s.)  K  B.  206,  it  was  held  that  on  a  sdre 
facias  to  revive  a  jud^ent  against  an  executor,  it  is  not  a  good  plea 
that  a  writ  of  error  is  dependent  on  the  judgment  Tlie  plea  does 
not  show  that  an  action  will  not  lie  on  the  judgment 

Luskj  contra.  The  plea  is  good.  The  defence  set  up  is  avidlabie 
b^  the  laws  of  the  Cape  of  Good  Hope,  and,  therefore,  wiU  be  recog- 
nized in  this  country.  All  proceedings  on  the  judgment  are  stayed 
during  the  pendency  of  the  execution. 

[Martin,  B.  Ijie  application  to  stay  proceedings  ought  to  be 
made  to  the  court,  and  not  by  pleading. 

Parke,  B.  The  law  of  the  Cape  does  not  sav  that  the  contract 
entered  into  with  the  debtor  shall  be  void,  or  that  it  shall  be  set  up  aa 
a  defence  to  an  action.] 

The  law  was  passed  with  a  view  to  prevent  any  action  from  being 
brought  upon  judgments  during  tiie  pendency  of  the  sequestration. 
The  plea  snows  that  pro  tanto  there  is  a  release  and  discharge  of  the 
debt 

WiUeSy  in  reply. 

Pollock,  C.  B.  The  plaintiffs  are  entitled  to  judgment  This  is 
an  action  on  a  judgment  at  the  Cape  of  Good  Hope,  and  tiie  plea 
merely  amounts  to  this :  that  the  right  of  having  execution  is  suspend- 
ed for  a  certain  time.  If  we  were  to  give  judgment  for  the  defendant, 
and  if  to-morrow  the  suspension  should  be  removed,  the  defendant 
would  plead  that  he  had  obtained  judgment,  and  there  would  be  an 
end  to  the  plaintiffs'  right  to  recover. 

Parke,  B.  I  am  of  the  same  opinion.  Whatever  affects  the  oon* 
tract  itself  might  be  made  use  of  as  a  defence  in  answer  to  an  action 
upon  the  contract  This  judgment,  which  has  been  obtained  in  a 
foreign  country,  is  binding  upon  the  parties  to  it,  and  any  matter 
which  would  word  a  good  defence  in  the  country  where  the  judg- 
ment was  obtained  would  be  equally  available  as  such  in  this  coun- 
try. Now,  although  this  law  of  the  Cape  of  Oood  Hope  creates  a 
temporary  suspension  of  the  execution  upon  a  judgment,  it  does  not 
say  that  tiie  debt  itself  shall  be  considered  as  satisfied ;  and,  therefore, 
it  does  not  take  away  the  party's  remedy  on  his  judgment    Neither 
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does  ibe  law  say  that  the  remedy  which  the  creditor  may  have  apon 
ihe  judgment  against  his  debtor,  by  proceeding  upon  it  against  his  real 
or  personal  estate  in  a  foreien  coontry,  is  gone.  At  all  events,  it  is 
dear  that  the  law  of  the  Cape  of  Good  Hope  cannot  be  taken  to 
refer  to  ilie  debtor's  real  estate  abroad,  which,  being  extra-territonal,  is 
also  out  of  the  jurisdiction  of  that  Court  where  the  judgment  was 
obtained. 

Alderson,  B.,  concurred. 

Martin,  B.  I  am  of  flie  same  opinicm.  The  plea  is  no  answer 
whatever  to  this  action.  At  the  most,  the  execution  is  to  be  stayed 
only  during  the  pendency  of  the  sequestration ;  the  plea,  therefoiei 
ought  to  have  averred  that  at  the  time  ^f  action  brought  the  seques* 
tration  was  pending.    This  it  does  not  do. 

Jiu^^mentfor  the  plainiiffs. 


Andrews  v.  Eaton.^ 

Janiiarf  80,  1852. 

ArbUrtaion—S  Sf  4  WUL  4,  c.  42,  5.  2Q — Enlargemevii  of  Time  for 

making'  the  Award. 

A  cause  ma  refexrtd  to  axMtratSoii  bk  1846,  after  TrUch  both  partieg  luiTiiig  deUyod  pro- 
ceeding with  the  reference,  and  the  arbitrator  haying  omitted  to  enlarge  the  time  for  mak< 
ing  his  award  beyond  Easter  term,  1850,  the  conrt  refhsed,  mider  the  3  &  4  WHl.  4,  c.  42, 
8.  S9,  to  enlaige  me  time  to  Midianlmas  term,  1852,  the  defendant  refusing  his  consent  to 
snch  enlargement 

This  was  a  mle  calling  on  the  defendant  to  show  cause  why  the 
time  for  the  arbitrator  in  this  case  to  make  his  award  should  not  bo 
enlarged  to  the  first  day  of  next  Michaelmas  term,  or  why  the  plain- 
tiff should  not  be  at  liberty  to  sign  judgment  on  the  verdict  entered 
for  him,  or  why  he  should  not  be  at  liberty  to  proceed  to  try  the 
cause,  unless  the  defendant  would  consent  to  such  enlargement  It 
appeared  that  the  cause  had  been  referred  in  January,  18w,  and  that 
the  reference  was  proceeded  with  on  the  9th,  10th,  and  11th  of  De- 
cember in  that  year.  On  the  17th  of  December,  1848,  an  appoint- 
ment was  obtained  by  the  defendant  for  proceeding  with  the  refer- 
ence, but  it  being  inconvenient  for  the  plaintiff  to  attend  the  appoint* 
ment,  the  same  went  otL  On  the  part  of  the  defendsuit,  it  appeared 
that,  owing  to  the  death  of  three  of  his  witnesses,  and  the  advanced 
age  of  others,  he  would  be  under  ereat  difficulties  in  proceeding  with 
the  reference.    The  arbitrator  had  not  enlarged  the  time  for  making 

his  award  beyond  Easter  term,  1850. 

I  -  -  . .  I  I      I  I     -    ■ — 

1  21  Law  J.  Bep.  (n.  s.)  ExdL  110. 
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Bromage  v.  Ymn^jtutL 


Hancej  for  the  defendant,  showed  cause.  It  appears  from  fbe  affi« 
davits  that  the  plaintiff  has  abandoned  the  reference.  Besides,  the 
lapse  of  time  has  been  too  great  to  entitie  the  court  to  enlarge  tiie 
time  farther.    It  would  seem  from  the  case  of  Lambert  v.  SbUddtutm^ 

2  Man.  &  O.  858 ;  s.  o.  10  Law  J.  Bep.  (n.  s.)  C.  P.  213,  that  where 
an  arbitrator,  under  an  order  of  nisi  prius,  has  power  to  enlarge 
the  time  for  making  his  award,  and  omits  to  exercise  that  power,  the 

3  &  4  Will  4,  c  42,  s.  39,  does  not  enable  the  court  or  a  judge  to  en- 
large the  time.  In  that  case,  Tindall,  C.  J.,  says,  ^  So  long  a  time 
has  elapsed  since  any  step  has  been  token  under  the  order  of  refer* 
ence  in  this  case,  that  even  if  the  court  has  power  to  interfere,  I  do 
not  tiiink  it  would  exercise  a  sound  discretion  in  doing  so.  I  haye  a 
strong  opinion  upon  the  statute,  but  upon  that  point  it  is  unneces- 
sary to  give  any  decision." 

O.  T.  White  J  for  the  plaintiff*,  in  support  of  the  rule.  Both  parties 
have  been  gnilly  of  delay,  and  both  are  equally  in  default  In  Lam^ 
bert  V.  J^itckinsan  there  had  been  a  change  of  parties,  for  the  defend* 
ant  had  married  subsequentiy  to  the  last  meeting  before  the  arbitra- 
tor. The  3  &  4  WilL  4,  c.  42,  s.  39  enables  the  court  to  enlarge  the 
time  in  this  case. 

[PoLLOcx,  CI  B.  It  was  never  intonded  bv  that  act  that  the  oonrt 
should  exercise  the  sort  of  power  the  plaintiff  wishes  us  to  exercise. 

Parke,  B.  The  ordinary  cases  in  which  we  interpose  are  those  in 
which  the  arbitrator  has  accidentally  allowed  the  time  of  enlarge- 
ment to  slip.] 

The  court  will  allow  the  plaintiff  to  si^  judgment 

[Pollock,  C.  B.  No;  the  court  win  set  aside  the  verdict,  and 
allow  the  cause  to  be  tried.] 

Eance  then  intimated  that  under  all  the  circimistances,  the  defend- 
ant would  consent  to  the  enlargement  of  the  time. 

Per  Ouriam.^  Then  let  the  rule  be  absolute  for  the  enlargement; 
the  costs  to  be  costs  in  the  cause.  Rule  absolute  accorckngly. 


Bromaoe  &  another  v.  YAjo^vLAfi^  Clerk.' 

Janoazy  30,  1852. 

Writ  of  Sequestration — FL  Fa.  —  Return — Irregularity —  Time  for 

setting  aside. 

JndCTient  haWng  been  obtained  against  the  defendant,  a  beneficed  cleigyman  in  tiie  conntT 
of  Brecon,  a  writ  of  aeqnestntion  was  iasned  against  him  on  the  17tfi  of  August,  at  whitt 

1  Pollock,  C.  B.,  Pabke,  Bj^  Aldebsok,  B^  and  Platt,  B. 
>  21  Law  J.  Bop.  (K.  s.)  ExcL  111. 
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time  no  irrit  €dfi.Ja,  hud  been  imied.  On  the  Odi  of  October  a  fi^fr^  against  him  was 
retnraed  by  the  sheriff  of  Bristol  nuUa  hona^  bat  not  that  the  defenaant  was  a  beneficed 
deik.  The  rale  to  set  aside  the  writ  of  sequestration  was  moved  for  on  the  22d  of  No- 
vember:-» 

Bdi^  that  Ae  writ  of  sequestration  was  irregular,  and  that  the  application  to  set  it  aside 
was  made  in  sufficient  time. 

This  was  a  rule,  calling  on  the  plaintiffs  to  show  cause  why  the 
writ  of  sequestration  issued  in  this  action  should  not  be  set  aside. 
The  defendant  was  a  vicar  holding  two  vicarages  in  the  county  of 
Brecon,  and  an  action  having  been  brought  against  him,  and  judg- 
ment signed  on  the  6th  of  August  last,  a  writ  of  sequestration  was 
issued  and  put  in  force  on  the  17th  of  that  month.  At  the  time  of 
the  above  writ  being  so  put  in  force,  no  JL  /a.  had  been  issued  to  or 
returned  by  the  sheriff  of  Brecon,  or  by  anv  other  sheriff,  but  on  the 
9th  of  October  a  writ  of  jS./a.  at  the  suit  of  the  plaintiffs  against  the 
defendant,  was  returned  by  the  London  deputy  for  the  city  of  Bristol 
^  nulla  bona "  only,  but  not  that  the  defendant  was  a  beneficed  clerk. 
The  rule  to  set  aside  the  writ  of  sequestration  was  moved  for  on  the 
22d  of  November  last 

WiUeSj  for  the  plaintifis,  showed  cause.  The  objection  made  by 
the  defendant  in  this  case  is,  that  the  writ  of  /L  fa.  on  which  the  se- 
questration is  grounded,  ought  to  have  been  issued  to  the  sheriff  of 
Brecon,  and  ought  to  have  been  returned  by  him.  The  objection, 
however,  is  merely  formal,  and  the  proceeding,  amounts  to  an  irregu- 
larity only ;  and,  therefore,  the  defendant  ought  to  have  come  to  this 
court  at  an  earlier  period.  Secondly,  a  return  of  nuila  bona,  and  that 
ihe  defendant  yras  a  beneficed  devi^is  a  mere  matterTform,  and 
may  be  made  by  the  sheriff  of  a  foreign  county.  It  was  not  neces- 
sary to  issue  the  fi.  fa.  into  the  county  of  Brecon.  The  return  by  the 
sheriff  of  Bristol  is  good.  If  a  party  is  injured  by  a  false  return,  he 
may  bring  an  action  on  the  case  against  the  sheriff  or  bishop  who 
makes  the  return.    Pickard  v.  PaUon,  Sid  276.     The  King'  v«  Powell^ 

1  Mee.  &  W.  321 ;  s.  c.  5  Law  J.  Bep.  (n.  s.1  Exch.  170,  although 
not  exactiy  in  point,  yet  tends  to  show  that  all  that  is  required  in  a 
case  like  the  present  is,  that  some  particular  bishop  should  be  desig- 
nated; but  that  it  is  immaterial  to  what  bishop  the  writ  is  directed. 
The  next  objection  is,  that  no  writ  oifLfcu  had  been  issued  into  Bris- 
tol previously  to  the  17th  of  Au^st,  the  date  of  the  sequestration* 
The  answer,  however,  to  that  objection  is,  first,  that  the  application 
is  made  too  late ;  and,  secondly,  that  the  court  will  amend  the  writ 

2  Chit  Arch.  1135,  as  it  is  merely  the  case  of  an  irre^arity.  He 
referred  to  Wame  v.  Haddon^  9  DowL  P.  C.  960|  and  Orowiher  v. 
WheoJly  8  Mod.  243. 

Lmh,  contra,  for  the  defendant  The  writ  of  sequestration  is  a 
nullity.  A  party  is  not  entitied  to  issue  such  a  writ  until  he  has  first 
exhausted  the  temporal  goods  of  the  debtor.  The  writ  ought  to  have 
been  issued  into  the  county  where  the  benefice  is  situatec^  as  a  clerk 
is  presumed  to  reside  ^n  his  beneficel    Where  a  judgment  has  been 


; 
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signed  more  than  a  year,  and  an  execution  issaes  tiiefeon  iviihoiit  any 
scLfa.  to  revive  the  judgment,  a  writ  of  ca.  so.  founded  thereon  ia  a 
nullity,  and  the  debtor  may  apply  for  his  discharge  at  any  time. 
Mortimer  v.  Pi^oU^  2  DowL  P.  (5.  615,  and  Blanckenag  ▼.  Burt^  4 
Q.  B.  Rep.  707;  s.  c.  12  Law  J.  Bep.  (n.  s.]  Q.  R  291.  This  then 
being  the  case  of  a  nullity,  or,  at  the  least,  of  an  iiiegularity,  the  de- 
fendant is  not  too  late  in  his  application  to  this  court  He  was  not 
to  apply  to  a  judge  at  chambers. 

irARKE,  B.    The  application  was  made  in  time.] 
He  was  then  stopped  by  the  court) 

Pollock,  C.  B.  The  rule  must  be  absohite.  This  being  the  case 
of  an  irregularity,  the  question  is,  whether  the  defendant  came  to  this 
court  in  tune.  I  think  he  did.  He  was  not  bound  in  a  case  of  this 
description  to  go  to  a  judge  at  chambers. 

Parke,  B.  I  am  of  the  same  opinion.  The  sequestmtion  is  irre- 
gular, and  then  the  question  is,  whether  the  defendant  applies  to  thu 
court  in  time,  and  I  think  he  does.  No  change  in  the  plaintiff's  po- 
sition has  arisen  firom  the  defendant  not  applying  earlier.  If  he  had 
applied  to  a  judge  at  chambers,  in  all  probabiUty  the  judge  would 
have  stayed  the  proceedings  to  give  him  an  opportunity  of  coming  to 
this  court  There  has  been  no  loss  to  the  plaintifb,  and  no  alteration 
in  their  circumstances  by  reason  of  the  defendcuit  not  having  applied 
to  a  judge  at  chambers. 


Alberson,  B.  The  writ  of  sequestration  in  this  case  is  irregular, 
and  therefore  we  need  not  determine  the  precise  character  of  the  irre- 
gularity, as  to  which  indeed  I  entertain  some  doubt  I  think,  how- 
ever, there  is  an  irregularity  if  the  sheriff  does  not  make  a  return  of 
eUrieus  beneficiahtSj  and  it  may  perhaps  be  an  irregularity  If  there  is 
no  return  made  by  the  sheriff  of  the  county  in  which  the  derk  re- 
sides. But  as  to  that  point  I  entertain  some  doubt  An  kregularity, 
however,  does  exist,  and  has  not  been  waived  on  the  part  oi  tiie  de* 
fendant 

Platt,  B.,  concurred.  Rule  absohite. 


The  Lancashire  and  Y'orkshire  Bailwat  Cobipant  v.  The  East 

Lancashire  Railway  Company.^ 

December  S|  1851. 

Railway  Company  >—'  Tolls —  Construction  of  Agreement. 

In  KoTember,  1843,  an  agreement  was  made  between  **  The  Company  of  F^rieton  of  thA 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Bailway  "  and  **  The  Bonr  and  Bom- 
endale  BaUway  Company,"  as  follows:— *' It  is  hereby  matoally  agited  between  te 


1 15  Jur.  1480 ;  21  Law  J.  Bep.  (v,  b.)  ExcL  62. 
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parliM,  ^ — I1nt|Uiat  tbflj  will  mntiiaUy  ooncur,  co«operato,  and  aid,  at  the  expeiue  of 
the  Bury  and  Bossendale  Company,  in  obtaining  an  act  of  parliament,  in  the  ensuing  set- 
sion,  for  a  Une  of  railway  from  the  Ifancheater  and  Bolton  Bailway  to  Bury  and  Bawten> 
■talL  Secondly,  that  the  Buy  and  Boeaendate  Bailwmy  Company  shall  have  the  use  of 
the  Manchester  and  Bolton  Company's  station  at  Salfonl,  but  not  to  impede  the  Manches- 
ter and  Bolton  Company's  traffic,  paying  snch  cham  for  snch  requisite  additional  accom- 
modation to  the  same,  arising  from  the  traffic  of  ue  Bury  and  Uossendale  Company,  at 
BAj  three  mdifferent  peisons,  to  whom  it  shall  be  referred  in  the  usual  way,  shall  determine. 
Thirdly,  that  the  traffic  of  the  Manchester,  Bury,  and  Bossendale  Company,  whether  of 
passengers,  merchandise,  or  coal,  (that  is,  tniffic  using  both  lines,  or  any  portions  thereof.) 
Detween  Salford  and  Bawtenstall,  or  any  points  intermediale  to  these,  shall  be  carried  on, 
as  it  reqMcts  engine  power  and  caniages,  derksLporters,  and  all  other  expenses,  (except 
the  maintenance  of  the  Manchester  and  Bolton  Kailway,)  at  the  costs  and  charee  of  the 
BniT  and  Bossendale  Bailway  Companjr,  who  shall  pay  to  the  Ifancfaeeter  and  Bolton 
Bailway  Company  for  the  use  of  their  railway,  and  in  respect  to  the  traffic  herein  spedfled. 
A  oro  rata  proporoon  (according  to  the  distance  passed  orer  the  two  lines  respectively)  of 
all  and  singular  the  gross  rates,  tolls,  and  proceeds  arising  from  said  traffic,  with  no  other 
deduction  ftt>m  the  same  than  that  heremafter  mentioned:  and  with  this  proviso,  that 
nothing  herein  contained  nor  elsewhere  povided  shall  anthoriae  the  Manchester  and 
Bolton  BaUway  Company  to  receive  for  me  use  of  their  railway  between  the  point  of 
junction  of  it  with  the  Bury  and  Bossendale  Bailway  and  Salford,  for  a  greater  distance 
than  half  the  length  between  sudi  point  of  Junction  and  the  terminus  of  the  Manchester 
and  Bolton  Bailwajr  in  Salford ;  nevertheless  the  Manchester  and  Bolton  Bailway  Com* 
pany  shall  be  entitfod  to  charge  for  the  use  of  such  portion  of  dieir  lailwaT  for  a  length  of 
two  miles,  at  the  least  Fouruly,  that  previous  to  such  apportionment  of  the  gross  rates, 
folk,  and  proceeds,  referred  to  in  danse  S,  the  Buy  and  Bossendale  Bailway  Company 
shall  be  entitled  to  deduct  so  much  of  the  passenger  duty  as  sliall  be  paid  by  them ;  and 
afterwards  further  to  deduct  from  the  proceeds  of  all  such  of  the  said  traffic  as  shall  have 
been  conveyed  in  Aeir  carriaffea^wagons,  and  trades,  and  by  power  provided  at  their 
cacpense,  the  further  som  of  isi  per  oent^  and  no  more,  from  the  proceeds  arising  from 
passenger  traffic,  induding  gentlemen's  carriages,  horses,  and  parcels,  and  SO  per  cent,  and 
no  more,  from  the  proceeds  arising  from  merchandise  or  coal  traffic,  induding  stone.* 
Subsequent  to  the  exteution  of  this  agreement,  the  Company  of  Proprietors  of  ue  Man- 
chester, Bolton,  and  Buiy  Canal  Navigation  and  Bailway  waa  inoorporated  with  the  Man- 
chester and  Leeds  Bailway  Company,  and  ultimatdy  became  **The  Lancashire  and 
York^ire  Bailway  Company  |"  and  the  Buiy  and  Bossendale  Bailway  Company  became 
**  The  Mandiester,  Buy,  and  Kossendale  Bailway  Company,**  was  extended  to  some  other 
places,  and  then  became  **The  East  Lancashire  Bailway  Company;"  and  by  diven 
subsequent  acts  of  parliament  certain  other  railways  were  inoorporated  with  it,  so  as  to 
form  an  extensive  une  of  railways  altogether.  A  special  verdict  havinr  fonnd  that  the 
length  of  the  Mandiester  and  Bolton  Bailway  from  the  station  at  Salfora  to  its  point  of 
junction  with  the  Manchester,  Buy,  and  Bossendale  Bailway,  at  CUfton,  is  fom  nules,  and 
no  more :  — 

Held,  first,  that  on  the  trae  construction  of  the  above  agreement,  the  Lancashire  and  Toric* 
shire  Ilailway  Company  were  not  entitled  to  chaige  the  East  Lancashire  Baflway  Com- 
pany that  proportion  for  the  whole  amount  recdved  aa  toUa  which  that  whole  distance  of 
two  miles  to  be  chained  for  on  their  part  bears  to  the  whole  distance  travelled  on  the  line 
of  the  East  Lancashire  Company  alone ;  but  duit  the  rate  per  mile  for  the  diarge  was  first 
to  be  settled  by  the  relative  distances  actually  travelled  on  each,  and  when  so  settled  a 
distance  of  two  miles  was  to  be  paid  for  at  that  rate. 

Secondly,  that  the  agreement  itself  did  not  extend  beyond  die  traffic  along  the  Buy  and 
Bossendale  Bailway  alone  to  the  traffic  along  the  whole  railway  of  the  East  Lancashire 
Bailway  Company. 

Thib  was  an  acticHi  of  debt  for  tolls  and  duties,  payable  fix>m  the 
defendants  to  the  plaintiffs,  in  respect  of  the  passage  and  conveyance 
of  divers  steam-engines,  trucks,  canriages,  and  wacons,  and  the  caj^ 
riage  of  persons,  goods,  chattels,  and  merchandise,  along  a  certain  rail* 
way  of  the  plaintiffs.  The  defendants  paid  a  certain  sum  into  court 
in  satisfaction  of  a  portion  of  the  plaintifis'  demand ;  and  pleaded  an 
to  the  residue  never  indebted,  and  payment.  At  the  trial,  a  special 
verdict  was  taken,  which  found  the  followins  facts :  — 

By  an  act  of  parliament  of  the  6  &  7  Wi£  4,  for  making  a  railway 
from  Manchester  to  Leeds,  certain  pexsons  were  incorporated  by  the 
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name  of  ^  The  Manchester  and  Leeds  Railway  Company ; "  which 
act  was  altered  and  amended  by  several  subsequent  ones ;  and  by  the 
10  &  11  Vict  c  163,  the  name  of  the  company  was  changed  to  that 
of ''  The  Lancashire  and  Yorkshire  Railway  Company,"  the  plaintiffis 
in  this  action.  By  the  7  &  8  Vict  C;  60,  for  making  a  railway  from 
the  Manchester  and  Bolton  Railway,  in  the  parish  of  Eccles,  to  the 
parish  of  Whalley,  all  in  the  county  palatine  of  Lancaster,  certain 
persons  were  incorporated  by  the  name  of  *'  The  Manchester,  Bury, 
and  Rosendale  Railway  Company ;"  which  name  was  by  the  8  &  9 
Vict  c.  101,  changed  to  '^  The  East  Lancashire  Railway  Company," 
the  now  defendants.  By  the  1  &  2  Will.  4,  c.  60,  intituled,  "  An  Act 
to  enable  the  Company  of  Proprietors  of  the  Canal  Navigation  from 
Manchester  to  Bolton  and  to  Bury  to  make  a  Railway  from  Manchea- 
ter  to  Bolton  and  to  Bury,  in  the  County  Palatine  of  Lancaster,  upon 
or  near  the  Line  of  that  Canal  Navigation,  and  to  make  a  collateral 
Branch  to  communicate  therewith,  afterwards  known  and  cited  in 
Acts  of  Parliament  by  the  short  title  of  ^  The  Manchester,  Bolton,  and 
Bury  Canal  and  Railws^  Act,  1831,' "  certain  persons  were  incorpo- 
rated by  the  name  of  '<  The  Company  of  Proprietors  of  the  Manches- 
ter, Bolton,  and  Bury  Canal  Navigation  and  Railway ; "  and  were 
thereby  authorized,  inter  alia^  to  make  a^railway  or  railways,  with 
proper  works  and  conveniences  connected  therewith,  for  the  passage 
of  wagons  and  other  carriages  properly  constructed,  commencing  from 
the  river  Irwell,  in  the  township  of  Salford,  in  the  county  afoiesaid, 
and  extending  and  passing  through  Clifton  and  other  places  in  the 

^  said  county,  and  terminating  in  the  town  of  Bolton,  in  that  county ; 

^and  were  thereby  authorized  to  receive  certain  rates,  tolls,  and  duties, 
for  and  in  respect  of  passengers  and  goods  passing  over  the  last-men- 
tioned railway  or  any  part  thereof,  and  in  case  of  refusal  or  neglect 
of  payment  thereof,  to  sue  for  and  recover  the  same  by  an  action  of 
debt  in  any  of  her  Majesty's  courts  of  record.  This  statute  was 
amended  by  the  stat  2  WilL  4,  intituled,  ^  An  Act  to  enable  the 
Company  of  Proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal 
Navigation  ^nd  Railway  to  alter  some  Parts  of  the  said  Canal  Navi- 

Stion,  to  alter  and  amend  the  Line  of  the  said  Railway,  to  make 
iher  collateral  Branches  thereto,  and  for  amending  the  Powers  and 
Provisions  of  the  Act  relating  to  the  said  Canal  and  Railway,"  and 
also  by  two  other  acts  passed  in  the  6  Will.  4  and  1  Vict  respectively. 
The  railway  thus  authorized  to  be  constructed  from  the  river  Irwell 
through  Clifton  to  Bolton,  with  divers  works  connected  therewith, 
was  accordingly  constructed  by  the  company  so  incorporated  by  the 
name  of  "  The  Company  of  Proprietors  of  the  Manchester,  Bolton, 
and  Bury  Canal  Navigation  and  Railway,"  and  which  last-mentioned 
railway  was  commonly  called  and  known  and  mentioned  in  divers 
acts  of  parliament  by  the  name  of  "  The  Manchester  and  Bolton 
Railway ; "  and  amongst  other  works  so  authorized  was  constructed 
a  station  at  the  commencement  of  that  railway  near  the  river  Irwell, 
in  the  township  of  Salford,  near  Manchester,  and  also  certain  ware- 
houses, buildings,  and  conveniences,  connected  therewith  at  Salford. 
Afterwards,  on  the  14th  November,  1843,  the  following  memorandum 
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of  agreement  was  made  between  J.  R.  B.  on  behalf  of  the  Company 
of  Proprietors  of  the  Manchesteri  Bolton,  and  Bury  Canal  Navigation 
and  Railway,  and  signed  by  him  on  behalf  of  that  company ;  and  J.  G., 
the  younger,  on  behalf  of  certain  persons  then  intending  to  form  a 
company  proposed  to  be  called  '<  The  Bury  and  Rossendale  Railway 
Company,"  but  who  were  afterwards  incorporated  by  the  name  of 
^  The  Alanohester,  Bury,  and  Rossendale  Railway  Company,"  and 
subsequently  by  the  name  of  ^  The  East  Lancashire  Rauway  Com- 

Eany,"  and  which  memorandum  of  agreement  was  duly  signed  by 
im  on  their  behalf: — <<  Memomndum  of  agreement.  It  is  hereby 
mutually  agreed  between  the  parties  undersigned,  for  themselves,  and 
on  behalf  of  the  Company  of  Proprietors  of  the  Manchester,  Bolton, 
and  Bury  Canal  Navigation  and  Railway,  and  the  Bury  and  Rossen- 
dale Railway  Company :  First,  that  they  will  mutually  concur,  co- 
operate, and  aid,  at  the  expense  of  the  Bury  and  Rossendale  Com* 
Sany,  in  obtaining  an  act  of  parliament,  in  the  ensuing  session,  for  a 
ne  of  railway  fiom  the  Manchester  and  Bolton  Railway  to  Bury  and 
Rawtenstall.  Secondly,  that  the  Buiy  and  Rossendale  Railway 
Company  shall  have  the  use  of  the  Manchester  and  Bolton  Com- 
pany's station  at  Salford,  but  not  to  impede  the  Manchester  and 
Bolton  Company's  traffic,  paying  such  charge  for  such  requisite  addi- 
tional accommodation  to  the  same,  arising  from  the  traffic  of  the 
Bury  and  Rossendale  Company,  as  any  three  indifferent  persons,  to 
whom  it  shall  be  referred  in  the  usuftl  way,  shall  determine.  Thirdly, 
that  the  traffic  of  the  Manchester,  Bury,  and  Rossendale  Company, 
whether  of  passengers,  merchandise,  or  coal,  (that  is,  traffic  using  both 
lines  or  any  portion  thereof,)  between  Salford  and  Rawtenstall,  or 
any  points  intermediate  to  these,  shall  be  carried  on,  as  it  respects 
engine  power  and  carriages,  clerics,  porters,  and  all  other  expenses, 
(except  the  maintenance  of  the  Manchester  and  Bolton  Railway,)  at 
the  costs  and  charge  of  the  Bury  and  Rossendale  Railway  Company, 
who  shall  pay  to  the  Manchester  and  Bolton  Railway  Company  for 
the  use  of  their  railway,  and  in  respiect  to  the  traffic  herein  specified, 
a  pro  rata  proportion  (according  to  the  distance  passed  over  the  two 
lines  respectively)  of  all  and  singular  the  gross  rates,  tolls,  and  pro- 
ceeds arising  from  the  said  traffic,  with  no  other  deduction  from  the 
same  than  that  hereinafter  mentioned ;  and  with  this  proviso,  that 
nothing  herein  contained,  nor  elsewhere  provided,  shall  authorize  the 
Manchester  and  Bolton  Railway  Company  to  receive  for  the  use  of 
their  railway  between  the  point  of  junction  of  it  with  the  Bury  and 
Rossendale  Railway  and  balford,  for  a  greater  distance  than  hau  the 
length  between  such  point  of  junction  and  the  terminus  of  the  Man- 
chester and  Bolton  Railway  in  Salford ;  nevertheless,  the  Manchester 
and  Bolton  Railway  Company  shall  be  entitled  to  charge  for  the  use 
of  such  portion  of  their  railway  for  a  length  of  two  miles,  at  the  least. 
Fourthly,  that  previous  to  such  apportionment  of  the  gross  rates,  tolls, 
and  proceeds  referred  to  in  clause  3,  the  Bury  and  Rossendale  Rail- 
way Company  shall  be  entitled  to  deduct  so  much  of  the  passenger 
duty  as  shall  be  paid  by  them ;  and  afterwards  further  to  deduct  from 
the  proceeds  of  sdl  such  of  the  said  traffic  as  shall  have  been  conveyed 
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in  tbeir  carnages,  wagons,  and  trucks,  and  by  power  provided  at  their 
expense,  the  farther  sum  of  12|  per  cent,  and  no  more,  from  the  pn^ 
oeeds  arising  from  passenger  traffic,  including  genifemen's  carriages, 
horses,  and  parcels,  and  30  per  cent^  and  no  more,  from  the  ptoeeeds 
arising  from  merchandise  or  coal  traffic,  including  stone.  Fifthly, 
that  the  Manchester  and  Bolton  Railway  Company  will,  if  reqniied, 
subscribe  75,000^,  by  taking  shares  to  this  amount,  towards  the  ex- 
pense of  constructing  the  Bury  and  Bossendale  Railway.  Sixthly, 
that  the  Manchester  and  Bolton  Railway  Ck>mpany  shall  be  repre- 
sented in  the  Bury  and  Rossendale  Railway  Cbmpany,  as  to  tbe 
number  of  directors  and  votes  at  meetings  of  proprietors,  in  pro  raid 
proportion  with  the  amount  of  their  subscription  to  the  capital  of  the 
company."  The  special  verdict  then  found  that  the  parties  making 
and  signing  this  agreement  had  power  from  their  respective  companies 
to  do  so  on  their  behalf;  and  that  the  agreement  was  afterwards 
ratified  by  a  certain  deed  or  agreement  bearing  date  the  23d  January, 
1844,  and  sealed  with  the  common  seal  of  the  Company  of  Proprietors 
of  the  Manchester,  Bolton,  and  Bury  Canal  Navimtion  and  Railway, 
and  signed  and  sealed  by  the  said  J.  G.  on  behalf  of  the  directors  <^ 
the  Manchester,  Bury,  and  Rossendale  Railway  Companv  afterwards 
incorpomted  as  aforesaid.  By  the  7  &  8  Vict  c.  60,  already  men- 
tioned, the  Manchester,  Bury,  and  Rossendale  Company  were  antfaor- 
ized  to  make  a  railway  commencing  by  a  junction  with  the  Manchester 
and  Bolton  Railway,  in  the  tovAship  of  Clifton,  in  the  parbh  of  Cc* 
cles,  and  passing  through  Clifton,  Rc^endale,  and  other  places  therein 
menljioned,  all  in  the  county  palatine  of  Lancaster,  and  terminating 
in  the  township  of  Lower  Booths,  in  the  parish  of  Whalley,  in  the 
said  county ;  and  so  soon  as  the  junction  between  the  railway  thereby 
authorized  to  be  made  and  the  Manchester  and  Bolton  Railway  at 
Clifton  shall  be  effected,  and  the  railway  opened  to  passenger  traffic 
to  Bury,  the  company  should  at  times  be  entitled  to  use  so  much  of 
the  Manchester  and  Bolton  Railway  as  lies  between  the  point  of 
junction  and  the  present  terminus  of  the  same  railway  in  Salford, 
with  their  own  engines,  coaches,  w^igons,  and  other  carriages  for  the 
conveyance  by  them  of  all  such  passengers,  cattle,  goods,  wares, 
merchandise,  articles,  matters,  and  things  of  every  description,  and 
of  such  only  as  should  have  first  bond  fide  passed  the  railway  thereby 
authorized  to  be  made  from,  or  should  afterwards  bond  fide  pass  along 
the  last-mentioned  railway  to,  any  of  the  usual  and  accustomed  sta- 
tions or  stopping-places  therein ;  subject  only  to  the  payment  by  way 
of  toll  to  the  said  company  of  proprietors  of  such  charges,  &c.,  as 
might  have  been  or  hereafter  might  be  determined  by  mutual  agree- 
ment between  the  two  companies ;  and  also  for  the  purpose  of  such 
traffic  only  to  use  the  station  at  Salford  and  the  conveniences  con- 
nected therewith,  but  not  so  as  to  impede  the  traffic  of  the  said  com- 
pany of  proprietors ;  and  all  the  powers  and  remedies  for  the  recovery 
of  toUs,  rates,  and  duties,  under  the  existing  acts  of  the  said  company 
of  proprietors  should  be  applicable  to  the  recovery  from  the  company 
thereby  incorporated  of  the  payment  due  in  respect  of  tbe  above 
traffic 
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•  The  verdict  then  set  out  some  other  parts  of  that  atatate:  and 
found  as  a  fact  that  the  length  of  the  Muichester  and  Bolton  Rail- 
way firom  the  commencement  thereof  firom  the  river  Irwell,  near  Man* 
cheater,  that  is,  at  the  station  at  Salford,  to  the  point  where  the  said 
junction  is  made  thesewith  by  the  Manchester,  Bury,  and  Bossendale 
Kailway  at  Clifton,  is  four  miles  and  no  more :  and  that  the  entire 
length  of  that  which  was  the  Manchester,  Bury,  and  Bossendale  Bail* 
way,  is  fourteen  miles  and  no  more,  and  that  the  length  of  so  much 
th^eof  as  extends  from  the  junction  at  Clifton  to  Bury,  is  six  miles  and 
no  more.  By  the  8  &  9  Vict  c.  35,  certain  persons  were  incorporated  by 
the  name  of  <^  The  Blackburn,  Burnley,  Aocrington,  and  Co|ne  Exten- 
sion fiailway  Company ; "  and  were  thereby  authorized  to  make  and 
oonstruct  a  railway  and  works  connected  therewith,  commencing  by 
a  junction  with  the  Manchester,  Bury,  and  Bossendale  Bailway,  in 
the  township  of  Tottington  Higher  End,  in  the  parish  of  Bury,  and 
passing  through  divers  places  therein  mentioned  to  Acciingtcm,  in  the 
said  county ;  and  thence  by  means  of  two  diverging  lines  of  raUway ; 
the  one  passing  through  divers  places  therein  mentioned  and  termi- 
nating at  or  near  Blackburn,  either  by  a  distinct  terminus  or  by  a 
junction  with  the  then  intended  Blackburn  and  Preston  Railway; 
and  the  other  of  such  diverging  lines  passing  through  Bnrnlev  and 
other  places  therein  named  and  terminating  at  or  near  Colne,  in  the 
said  county;  and  the  last-mentioned  company  were  empowered  to 
demise  or  lease  the  railway  and  works  thereby  authorized  to  the  Man- 
chester, Bury,  and  Bossendale  Railway  Company  for  any  time  which 
might  be  mutually  agreed  upon,  and  the  Manchester,  Bury,  and  Ross* 
endeile  Railway  Company  were  also  jerapowered  if  they  should  think 
fit  to  purchase  the  undertaking  thereby  authorized ;  and  the  company 
thereby  incorpomted  were  authorized  to  sell  the  undertaking,  either 
before  or  after  completion,  upon  such  terms  as  should  be  mutually 
agreed  upon,  and  to  convey  the  same  to  the  Manchester,  Bury,  and 
Rossendale  Railway  Company;  and  upon  such  convevance  being 
made  the  undertaking  should  become  and  form  part  of  the  undertak- 
ing of  the  Manchester,  Bury,  and  Rossendale  Railway;  and  the  said 
undertakings  when  so  united  should  be  called  '<  The  East  Lancashire 
Railway ; "  and  all  the  rights,  privileges,  and  authorities  of  the  com- 
pany incorpomted  thereby  shoidd  thereupon  vest  in  the  Manchesteri 
Bury,  and  Rossendale  Miilway  Company.  The  Manchester,  Bury, 
and  Rossendale  Railway  Company  having  become  the  East  Lanca- 
shire Railwav  Companv,  by  viAue  of  the  o  &  9  Vict ;  by  indenture 
of  the  4th  August,  1845,  between  the  Blackburn,  Burnley,  Accring- 
ton,  and  Colne  Extension  Railway  Company  and  the  East  Lanca- 
shire Railway  Company,  and  sealed  with  their  common  seals,  the 
undertaking  and  works  of  the  Blackburn,  Burnley,  Accrington,  and 
Colne  Extension  Railway  Company  were  duly  conveyed  to  and  be- 
came vested  in  the  East  Lancashire  Railway  Company,  according  to 
th^  provisions  of  the  statute.  By  agreement  under  seal  of  the  19th 
March,  1846,  between  the  Manchester,  Bolton,  and  Bury  Canal  Navi- 
gation and  Railway  Company  of  the  first  pait,  the  Manchester  and 
Leeds  Railway  Company  of  the  second  part,  and  the  East  Lancar 
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shire  Railway  Ck)inpany  of  the  third  part,  it  was  provided  that  the 
agreement  of  the  22d  Janaary,  1844,  and  the  proiosions  of  the  statute 
affecting  the  Bolton  Ck)mpany,  should  be  confirmed  by  an  amalga- 
mation  act  of  Parliament,  to  be  obtained  if  possible;  subject  to  this 
alteration,  that  the  East  Lancashire  Company,  in  respect  of  their 
traffic  passing  from  the  Manchester  and  Bolton  line  to  the  Victoria 
station  or  elfi^where,  should  be  liable  to  pay  to  the  Bolton  or  amalga- 
mated company  for  the  use  of  the  Manchester  and  Bolton  line  between 
Clifton  and  Salford  the  same  sums  only  by  way  of  toll  as  were  set 
forth  in  the  agreement  of  the  22d  January,  1844.  The  Victcma  sta- 
tion here  inentioned  is  a  station  partly  belonging  to  the  Manchester 
and  Leeds  Railway  Company,  afterwards  the  Lancashire  and  York- 
shire Railway  Company,  and  {rairtly  to  the  London  and  Northwestern 
Railway  Company,  and  is  connected  with  the  station  of  the  Man- 
chester and  Bolton  Railway  at  Salford  by  a  short  railway  branch  of 
the  length  of  1290  yards,  being  part  of  one  of  the  lines  of  railway  of 
the  London  and  Northwestern  Railway  Company;  by  means  of 
which  passengers  and  goods  passing  on  the  Manchester  and  Bolton 
Railway  may  be  forwarded  to  the  "Victoria  station,  and  firom  thence 
by  other  lines  of  railway  belonging  to  the  Manchester  and  Leeds 
Railway  Company,  &c. ;  and  passengers  and  goods  coming  from  such 
other  lines  of  railway  may  be  lorwarded  to  and  along  the  Manchester 
and  Bolton  Railway,  which  became  yested  in  the  Manchester  and 
Leeds  Railway  Company,  Sec  Ry  the  9  &  10  Vict  c.  378,  the  Man- 
chester, Bolton,  and  Bury  Canal  Navigation  and  Railway,  and  all  its 
real  and  personal  estate  and  effects,  rights,  privileges,  powers,  and 
authorities,  were  vested  in  the  Manchester  and  Leeds  Railway,  now 
caUed  <<  The  Lancashire  and  Yorkshire  Railway  Compajiy ; "  and  it 
was  thereby  enacted  that  the  Manchester  and  Leeds  Railway  Com- 
pany might  receive  the  rates,  tolls,  and  charges  therein  mentioned  for 
and  in  respect  of  the  passing  of  passengers,  and  goods,, and  carriages 
over  the  Manchester  and  Bolton  Railway ;  with  a  proviso  that  with 
respect  to  such  passing  over  that  railway  for  a  less  distance  than  six 
miles  the  Manchester  and  Leeds  Railway  Company  might  demand 
tolls  as  for  six  miles.  That  statute  likewise  confirmed  the  agreements 
of  the  22d  January,  1844,  and  the  19th  March,  1846,  unless  where 
inconsistent  with  its  provisions ;  and  all  the  powers,  authorities,  rights, 
privileges,  provisions,  directions,  matters,  and  things  applicable  to  the 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Railway,  con- 
tained in  any  acts  relating  to  the  East  Lancashire  Railway  Company, 
save  only  as  altered  by  itself,  should  be  exercised  by  and  be  applicable  to 
the  Manchester  and  Leeds  Railway  Company ;  provided  that  nothing 
contained  in  that  act  should  prejudice,  &c.  any  of  the  rights,  &c. 
yested  in  the  East  Lancashire  Railway  Company  by  virtue  of  the 
last-named  acts  of  parliament  relating  to  the  use  of  the  Manchester, 
Bolton,  and  Bury  Railway  and  the  stations,  warehouses,  buildings, 
and  conveniences  connected  therewith.  By  the  7  &  8  Vict  c.  34,  cer- 
tain persons  were  incorporated  by  the  name  of  '<  The  Blackburn  and 
Preston  Railway  Company,"  for  the  purpose  of  making  a  railway 
fix>m  Blackburn,  in  Lancashire,  and  terminating  by  a  junction  with 
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the  North  Union  Railways ;  hy  the  8  &  9  Vict  c.  103,  certain  altera- 
tions  were  allowed  to  be  made  in  that  line ;  and  by  the  9  &  10  Vict. 
c  266,  the  company  were  empowered  to  make  certain  branch  rail- 
ways. By  the  9  &  10  Vict  c  302,  the  Blackbnm  and  Preston  Bail- 
way  Company  was  consolidated  with  the  East  Lancashire  Railway 
Company ;  with  the  proviso  that  the  tolls,  rates,  and  charges  to  be 
taken  by  the  company  in  respect  of  the  passage  and  conveyance  re* 
spectively  of  all  goods,  articles,  matters,  and  things  upon  the  said  rail- 
"way  and  the  Manchester  and  Bolton  Railway,  between  its  point  of 
junction  at  Clifton  and  its  then  present  terminus  at  Salford,  should 
be  computed  at  such  rates  as  if  the  railways  thereby  amalgamated 
and  the  Manchester  and  Bolton  Railway  formed  one  line  of  railway. 
By  "  The  Liverpool,  Ormskirk,  and  Preston  Railway  Act,  1846,"  cer- 
tain persons  were  incorporated  by  the  name  of  ^  The  Liverpool, 
Ormskirk,  and  Preston  Railway  Company ; "  and  were  authorized  to 
construct  certain  railways  therein  mentioned,  and  particularly  a  cer- 
tain railway  from  a  place  near  Liverpool  to  a  place  near  Preston,  and 
to  connect  the  same  with  the  Blackburn  and  Preston  Railway,  and 
were  authorized  to  demise  or  lease  their  undertaking  to  the  East  Lan- 
cashire Company,  or  to  sell  and  convey  it  to  them,  &c;  and  it  was 
accordingly  so  conveyed  by  indenture  of  the  5th  October,  1846.  By 
the  10  &  11  Vict  c.  289,  the  East  Lancashire  Railway  Company 
were  empowered  to  extend  their  railway  into  Preston.  By  the  9  & 
10  Vict  c.  890,  certain  persons  were  incorporated  by  the  name  of 
**  The  West  Riding  Union  Railways  Company,"  and  authorized  to 
make  certain  railways  communicating  with  the  Manchester  and 
Leeds  Railway,  and  to  receive  for  the  use  thereof  certain  rates, 
tolls,  and  charges  for  the  passage  of  passengers  and  goods  over  and 
upon  the  said  railways ;  with  a  proviso  that  with  respect  to  the  pass- 
ing of  the  same  over  the  said  railways  for  less  distance  than  six  miles 
the  company  might  demand  tolls  as  for  six  miles ;  and  that  from  and 
after  the  undertaking  thereby  authorized  should  have  been  united  to 
and  amalgamated  with  the  Manchester  and  Leeds  Railway  Com- 
pany, the  maximum  rates  of  charge  for  the  conveyance  of  passengers, 
&c.,  including  the  tolls  for  the  use  of  the  said  railways,  the  locomo- 
tive power,  and  every  other  expense  incidental  to  such  conveyance, 
except  government  duty,  should  be  applicable  to  the  Manchester,  and 
Leeas  Railway,  and  to  all  other  railways  which  then  were  or  might 
thereafter  by  virtue  of  any  act  or  acts  of  parliament  to  be  passed  in 
that  session  be  or  become  united  to  or  amalgamated  with  the.  Man- 
chester and  Leeds  Railway  Company ;  with  a  proviso  that  nothing 
in  that  act  contained  should  authorize  the  Manchester  and  Leeds 
Railway  Company  to  charge  any  higher  rate  upon  any  railway  then 
amalgamated  with  or  united  to,  or  which  might  by  virtue  of  any  act 
or  acts  passed  during  the  then  present  session  of  parliament  be  amal- 
gamated with  or  united  to  the  Manchester  and  Leeds  Railway,  then 
the  maximum  rate  allowed  by  the  respective  acts  severally  applicable 
to  such  railway  previous  to  such  amalgamation,  &c. ;  and  by  the  last- 
mentioned  act  tne  West  Riding  Union  Railways  Company  thereby 
incorporated  was  thereby  united  to  and  incorporated  with  the  Man* 
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chaster  and  Leeds  BaUway  Company,  afterwards  changed  by  the  10 
&  11  Vict  c  163,  to  ^  The  Lancashire  and  Yorkshire  Railway  Com- 
pany."    The  special  verdict  then  proceeded  to  find  that  the  Man« 
Chester,  Bury,  and  Rossendale  Railway  Company,  until  its  change  of 
name,  and  subsequently  as  the  East  Lancashire  Company,  used  so 
mach  of  the  railway,  formerly  the  Manchester  and  Bolton  Railway, 
as  lies  between  the  point  of  junction  and  the  terminus  of  that  railway 
in  Salford ;  that  between  Clifton  and  Salford  were  two  other  stationay 
the  Pendleton,  and  the  Windsor  Bridge ;  and  that  the  length  of  the 
railway  of  the  defendants  firom  the  commencement  at  the  junction 
at  CUm>n  to  New  Hall  Hey  Bridge,  is  fourteen  miles ;  and  that  the 
entire  length  of  the  defendants'  railway  is  seventy-two  miles;  and 
that  between  the  29th  April  and  the  1st  June,  lo49,  divers  steam- 
engines,  trucks,  carriages,  and  wagons  of  the  defendants,  with  passen- 
gers, goods,  chattels,  and  merchandise,  did  pass  over  that  part  of  the 
railway  of  the  plaintiffs,  formerly  called  the  Manchester  and  Bolton 
Railway,  which  lies  between  Salford  and  the  junction  at  Clifioo,  to 
and  firom  the  usual  and  accustomed  stations  or  stopping-plaoes  on 
the  said  railway  of  the  defendants;  and  that  some  of  such  steam- 
engines,  &C.,  came  from,  and  other  part  thereof  passed  on  to,  stations 
and  places  on  that  part  of  the  railway  of  the  defendants  which  lies 
beyond  the  line  of  that  portion  of  the  defendants'  railway  whidi  was 
formerly  called  the  Manchester,  Bury,  and  Rossendale  Railway ;  that 
such  passing  as  aforesaid  was  by  the  sufferance  and  permission  of 
the  plaintifis ;  and  that  payment  of  the  tolls  and  duties  claimed  by 
the  plaintiffs  in  this  action  was  duly  claimed  on  their  behal£ 
This  special  verdict  was  argued  by 

TcmHnsony  for  the  plaintifis,  and 

JZ  HUl^  for  the  defendants. 

The  nature  of  the  questions  and  arguments  fully  appear  in  the 
judgment 

Our.  adv.  tmlL 
The  judgment  of  the  Court  was  now  delivered  by 

AxDBBsoN,  B.  The  questions  raised  upon  the  argument  of  the 
speda)  verdict  in  this  case  were  two :  fiurst,  as  to  the  construction  of 
a  cerfaun  agreement  of  the  14th  November,  1843;  made  betwemi 
«  The  Company  of  Proprietors  of  the  Manchester,  Bolton,  and  Bury 
Canal  Navigation  and  Railway,"  and  <<  The  Bury  ami  Rossendale 
Railway  Company ;"  and  secoiully,  whether  this  agreement  extended 
beyond  the  tmffic  along  the  Bury  and  Rossendale  Redlway  alone  to 
the  traffic  along  the  whole  railway  of  the  present  defendants.  The 
agreement  was  as  follows : — (His  Lordship  here  read  the  agreement.) 

At  the  time  of  this  agreement  the  contracting  parties  were,  as  is 
mentioned  therein,  ^  The  Manchester,  Bolton,  and  Bury  Canal  Navi- 
gation and  Railway  Company,",  and  <<  The  Bury  and  Rossendak 
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Railway  Company."  The  former  of  these  companies  was  afterwards, 
by  stat  9  &  10  Vict.  c.  378,  incorporated  with  the  Manchester 
and  Leeds  Railway  Company,  and  ultimately  became  <'  The  Lanca- 
shire and  Yorkshire  Railway  Company,"  the  present  plaintiffs.  The 
latter  company  became  <^  The  Manchester,  Bury,  and  Rossendale 
Company,"  and  was  extended  to  Blackbum,  Burnley,  Accrington, 
and  Colne,  and  then  became  ^  The  East  Lancashire  Railway  Com- 
pany ; "  and  by  divers  subsequent  acts  of  Parliament  certain  other 
railways  were  incorporated  with  it — viz.  the  Blackbum  and  Preston 
Railway,  and  the  Ldverpool,  Ormskirk,  and  Pteston  Railway — so  as 
to  form  an  extensive  line  of  railways  altogether. 

The  first  question  raised  by  the  special  verdict  is,  what  is  the  proper 
rate  of  charge  for  carriages  and  passengers  traversing  the  whole  or  any 
part  of  the  space  between  the  point  of  junction  and  the  Salford  sta- 
tion, which  is  found  by  spedal  verdict  to  be  of  the  length  of  four 
miles,  and  no  more  ?  As  to  the  rate  of  charges  for  passing  these  four 
miles  between  Clifton  and  Salford,  Mr.  Tomlinson  for  the  plaintiflb 
contended,  that  the  plaintif&  were  entitled  to  charge  that  propor* 
tion  for  the  wh(de  amount  received  as  tolls  which  the  whole  dis- 
tance, viz.,  two  miles,  to  be  charged  for  on  this  part  bears  to  the 
whole  distance  travelled  on  the  defendants'  line  sdone.  Thus  on  a 
journey  from  Bury  to  Salford,  ten  miles  altogether,  composed  of  six 
miles  nom  Bury  to  the  junction  and  four  from  the  junction  to  Sal- 
ford, of  which  only  two  would  be  charged  fn*,  they  would  be  entitled 
to  the  proportion  of  tenpence,  the  toll  for  the  whole  journey,  which 
two  bears  to  eight  miles,  the  aggregate  of  six  miles  on  the  defend- 
ants' and  two  on  the  plaintiffs'  railway,  or  one-fourth,  viz.,  2|dL 

Hill  on  the  other  hand  argued  that  in  that  case  it  was  to  be  in 
the  same  proportion  which  two  bears  to  ten ;  the  proportion  of  two 
miles  to  the  whole  distance  travelled,  or  2d. ;  and  this  latter  wie  hold 
to  be  the  true  construction. 

The  defendants  are  to  pay  the  plaintif&  a  pro  raid  proportion 
according  to  the  distance  travelled  over  each  railway,  but  the  plaintiffii 
are  not  to  receive  for  the  use  of  their  railway  for  a  greater  distance 
than  half  the  length  between  the  point  of  junction  and  the  terminus, 
nor  for  a  less  distonce  than  two  miles.  Now  as  it  turns  out  that  the 
Whole  distance  is  four  miles,  the  limits  as  to  the  migcimum  and  mini- 
mum charge  coincide ;  the  rate  per  mile  therefore  for  the  charge  is 
first  to  be  settled  by  the  relative  distances  actually  travelled  on  each ; 
and  when  so  settled  a  distance  of  two  miles  is  to  be  paid  for  at  that 
rate.  This  is  the  plain  and  literal  construction  of  the  agreement,  and 
we  think  the  true  one. 

Then  we  arrive  at  the  second  question  —  to  what  railway  does  the 
agreement  extend? 

It  appears  quite  clear,  that  at  the  time  when  the  agreement  was 
made  the  question  admitted  of  no  reasonable  doubt.  The  traffic  of 
the  Manchester,  Bury,  and  Rossendale  line  could  alone  have  been  then 
contemplated — for  there  was  no  other — and  the  nature  of  the  agree- 
ment itself  strongly  tends  to  show  that  it  must  have  been  so 
limited.    For  it  was  an  agreement  to  give  accommodation  at  the 
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Salford  station  to  the  traffic  of  the  projected  railway.  Now  tiiat 
accommodation  is  of  necessity  limited  by  the  station  itself.  It  b 
one  thing  to  accommodate  traffic  arising  on  a  railway  of  fourteen 
miles,  and  quite  another  thing  to  do  the  same  for  a  more  extended, 
and  indeed,  as  here  contended,  for  an  indefinitely  extended, 
railway.  Unless,  therefore,  we  find  an  express  extension  of  this 
agreement  to  the  traffic  of  the  present  railways,  we  ought  not  to 
hold  it  as  so  extended.  It  is  clear  to  us  that  the  accommodation 
given  must  have  been  Umited,  and  unless  we  stop  at  the  railway 
existing  we  can  find  no  limit  whatever. 

Now,  looking  to  the  different  acts  of  Parliament,  whereby  the  origi- 
nal Manchester,  Bury,  and  Rossendale  Railway  has  been  extended 
and  incorporated  with  others,  till  at  length  it  has  become  the  aggie- 
gate,  now  called  ^  The  East  Lancashire  Railway,"  we  do  not  find 
provisions  extending,  and  at  the  same  time  limiting  this  accommoda- 
tion. We  think  that  these  provisions  amount  to  no  more  than 
this,  that  the  agreement  has  been  made  applicable  to  those  other 
railways,  although  they  were  not  parties  who  made  the  original 
contract,  but  that,  in  its  terms,  it  remains  as  limited  as  before.  They 
are  entitied  to  all  its  provisions  and  benefits,  quite  as  much  as  if 
they  had  been  the  orighial  contracting  parties  to  it.  But  the  con* 
tract  itself  remains  as  before.  If  they  wish  the  traffic,  beginning  on 
these  lines,  and  passing  over  the  original  Manchester,  Bury,  and  Ross- 
endale Railway, '  and  from  it  over  the  railway  extending  from  the 
point  of  junction  to  the  Salford  station,  or  over  anv  part  thereof,  to 
pass  at  the  rates  provided  for  by  this  agreement,  they  cannot  do  so 
without  a  fresh  and  additional  agreement  to  that  effect.  It  is  a  very 
difierent  thing  to  say  that  any  traffic  coming  by  coach  or  wagon  or 
on  foot  to  the  original  railway  was  contemplated,  for  that  of  necessity 
has  the  limit  arising  out  of  the  very  nature  of  such  a  mode  of  access ; 
but  the  extension  of  the  railway  itself  would,  we  think,  clearly  not 
be  within  the  origincd  agreement,  for  such  additional  traffic  is  really 
quite  unlimited  in  its  nature  and  extent,  and  it  is  dear  that  the  agree- 
ment was  for  a  limited  accommodation  only. 

The  second  question  will  therefore  be  decided  against  the  defend 
ants ;  and  the  result  will  be  a  verdict  for  the  plaintiff,  inasmuch  as 
the  money  paid  into  court  will  not  be  sufficient  unless  both  questions 
are  determined  in  favor  of  the  defendants.  The  amount  we  must 
leave  the  parties  themselves  to  arrange. 

Judgment/or  the  plaintiffs. 
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Gavin  v.  Allan^, 

January  22, 1852. 

Jiu^ment  as  in  Case  of  Nonsuit — Insolvent  —  Stet  Processus. 

After  issue  joined  in  an  action  the  plaintiff  petitioned  the  Insolvent  Debtors  Conrt,  and  was 
dischar^d  as  an  insolvent  debtor,  haying  entered  in  his  sdiedale  the  debt  which  formed 
the  subject  of  the  pending  action ;  but  it  did  not  appear  whether  the  assignees  were  willing 
to  proceed  with  it  or  not : — 

JBeld,  that  the  defendant  was  not  entitled  to  judgment  as  in  case  of  a  nonsuit;  but  th«t  a 
iUt  processus  might  be  entered  by  the  joint  consent  of  him  and  the  plaintiff. 

This  was  a  rale  for  judgment  as  in  case  of  a  nonsuit  After 
issue  joined,  the  plaintiff  petitioned  the  Insolvent  Debtors  Court,  and 
was  discharged  as  an  msolvent  debtor.  He  had  entered  in  his 
schedule  the  debt  which  formed  the  subject  of  the  present  action ; 
but  it  did  not  appear  from  the  affidavits  on  either  side,  whether  the 
assignees  were  willing  to  proceed  with  it  or  not. 

S.  Temple  showed  cause.  The  plaintiif  cannot  be  compelled  to 
proceed  in  this  cause ;  for  the  right  of  action  which  he  had  is  now 
vested  in  the  assignees  of  the  Insolvent  Debtors  Court,  and  it  would 
be  absurd  to  force  a  man  to  go  on  with  a  suit  in  the  result  of  which 
he  has  no  interest  Taylor  v.  Montagtie^  2  M .  &  W.  315,  and  Frod- 
sham  V.  Rust^  4  DowL  90,  will  probably  be  relied  on  by  the  other  side. 
In  the  former  case  the  plaintiff  became  bankrapt  after  issue  joined, 
and  his  assigiees  having  refused  to  proceed  with  the  action,  the 
court  said,  ^  The  bankruptcy  has  put  an  end  to  the  plaintiff's  right  of 
action  and  vested  it  in  the  assignees,  who  refuse  to  proceed  with  the 
suit  The  rule  can  be  discharged  only  on  a  peremptory  undertaking, 
and  on  the  plaintiff  giving  security  for  the  costs  of  the  cause  within 
a  month  from  this  time ;  otherwise  the  rale  must  be  absolute."  In 
the  latter,  where  the  plaintiff  had  become  insolvent  after  the  com* 
mencement  of  the  action,  Coleridge,  J.,  held  the  defendant  entitied 
to  judgment  as  in  case  of  a  nonsuit  unless  the  plaintiff  would  jrive  a 
peremptory  undertaking.  But  the  subsequent  case  of  Cross  v.  Sobert" 
son  (7  Man.  &  O.  640)  is  at  variance  with  those  authorities,  and  has 
the  good  sense  of  the  matter  on  its  side.  There,  after  issue  joined, 
the  plaintiff  having  become  bankrapt,  the  court  refused  to  make  abso- 
lute a  rule  for  judgment  as  in  case  of  a  nonsuit;  and  on  the  defend- 
ant's counsel  offering  a  stet  processus^  Tindal,  C.  J.,  said  he  might 
give  it  so  far  as  he  was  concerned,  but  the  assignees  might  do  as 
they  pleased.  It  did  not,  however,  appear  whether  they  had  taken 
up  the  cause.  K  the  defendant  in  the  present  case  desires  to  have 
the  cause  tried,  he  can  take  it  down  by  proviso. 

Wise^  in  support  of  the  rale.  The  statute  which  gave  this  species 
of  judgment  has  clothed  every  defendant  with  the  right  to  compel  the 

1 16  Jur.  67 ;  21  Law  J.  Sep.  (k.  b.)  Ezch.  80. 


576  COURT  OF  EXCHEQUER,  1851-52. 

Qsvin  V.  AUfla. 

plaintiff  to  proceed  with  his  action  in  the  regular  coarse  or  be  non* 
suited.  If  the  plaintiff's  excuse  for  not  proceeding  be  the  interven- 
tion of  the  assignees,  it  lies  on  him  to  show  the  fact ;  but  he  has  not 
done  so.  Taylor  v.  McnUague  and  Firodsham  v.  Rust  are  express  on 
the  point ;  neither  of  which,  nor  any  other  authority,  was  cited  in 
Cross  V.  Robertson. 

[Pollock,  C.  B.  The  circumstances  of  Taylor  v.  Montagve  were 
not  precisely  the  same  as  those  of  the  present  case. 

Parke,  B.    Why  should  not  there  be  a  stet  processus  ?] 

Temple.  The  plaintiff  will  consent  if  the  court  thinks  he  has  the 
power  to  do  so. 

Per  Curiam.  This  rule  must  be  discharged  unless  the  parties  wiQ 
agree  to  a  stet  processus.  The  assignees  cannot  then  proceed  with 
the  action,  but  may  bring  a  fresh  one  if  they  think  fit 

A  stet  processus  was  then  entered  by  consent. 
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Bboina  v.  Mubdock.^ 

NoYember  15, 1851. 

Embezzlement  —  Venue* 

The  duty  of  a  serrant  was  to  go  into  a  neighboring  county,  D.,  ererj  Monday,  and  there 
collect  moneys  for  his  master,  end  to  return  to  IH.,  where  the  master  lived,  and  to  pay 
oyer  what  he  had  received  on  Saturday  night 

The  servant  reoeired  money  for  his  master  in  county  D.,  but  did  not  return  to  his  master  and 
account  on  the  following  Saturday.  Two  months  afterwards  his  master  met  him  in  N., 
and  asked  him  for  the  money,  upon  which  he  stated  that  he  was  sorry  he  had  spent  it :  — • 

MeH  that  there  was  •vidonce  for  the  jury  of  an  embezslement  in  N. 

The  prisoner  was  tried  before  Parke,  B.,  at  the  last  assizes  for  the 
county  of  the  town  of  Nottingham,  on  an  indictment  for  embezzling 
two  sums,  the  property  of  his  master,  James  Macqueen.  The  pri- 
soner was  a  travelling  salesman,  and  his  duty  was  to  go  into  Derby- 
shire every  Monday,  and  to  sell  goods  and  receive  the  money  for 
them  there,  and  to  return  with  it  to  his  master,  in  Nottingham,  on 
the  Saturday.  He  received  the  two  sums  mentioned  in  the  indict- 
ment, on  the  6th  of  May,  in  Derbyshire,  and  did  not  return  the  fol- 
lowing Saturday,  nor  at  all,  to  his  master's.  There  was  no  evidence 
of  what  became  of  him  till  two  months  after,  when  he  was  met  by 
his  master  in  Nottingham,  who  asked  him  what  he  had  done  wita 
the  money,  and  he  said  he  was  sorry  for  what  he  had  done ;  he  had 
spent  it  The  prisoner  was  found  guilty ;  but  as  the  learned  judge 
doubted  whether  he  could  be  properly  convicted  on  this  evidence  of 
embezzlement  in  the  town  of  Nottingham,  he  did  not  pass  sentence ; 

1  5  Cox,  C.  C.  860;  21  Law  J.  Rep.  (n.  b.)  M.  C.  32;  16  Jur.  19;  2  Den.  C.  C. 
898.  Before  Lord  Campbell,  C.  J.,  Pabkb^  B.,  Mauls,  J.,  Talfourd,  J.,  and 
Mabtin,  B. 

VOL.  VIII.  49 
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bat  reserved  the  case  for  the  consideration  of  the  judges.  See  JS. 
y.  Taylor  J  3  Bos.  &  P.  596.  No  connsel  was  instracted  on  the  part 
of  the  prisoner. 

MansoUj  for  the  prosecntion.  There  was  jurisdiction  to  try  the 
prisoner  in  Nottingham.  The  fraudulent  omission  to  account  accord- 
uig  to  his  duty  in  r^ottingham,  was  evidence  of  embezzlement  there. 
jR.  V.  Jacksofij  1  Car.  &  K.  384.^  The  receipt  alone  is  no  offence, 
unless,  as  was  put  in  jR.  v.  JHobson^  1  East,  P.  C.  Add.  p.  24,  the 
denial  afterwards  is  regarded  as  evidence  that  the  original  receipt 
was  with  intent  to  steal ;  and  in  that  case  there  was  a  receipt  in 
one  county,  a  denial  in  another,  and  then,  in  effect,  a  second  denial 
in  the  first  county,  in  which  it  was  held  that  the  prisoner  was  proper- 
ly tried.     R.  V.  TayUyr^  3  Bos.  &  P.  596,  is  also  in  point    Here 

^  i2.  y.  Jackson,  The  priaoner  was  mdicted  for  embezzlement  He  waa  va&at- 
used  to  received  money  for  nis  miBtreny  and  his  duly  -was,  on  the  evening  of  evety  day, 
to  render  her  an  account  of  all  that  he  had  received  for  her  in  the  course  of  that  day, 
and  to  pay  over  the  amount  He  received  on  three  different  days  three  soms,  irhi<^ 
he  neither  accounted  fo?  nor  paid  over.  It  was  objected  for  the  prisoner,  that  as  he 
had  not  denied  the  receipt  of  those  sums,  nor  delivered  any  written  account  in  which 
they  were  omitted,  he  could  not  be  convicted;  bat  Colendge,  J^  sud,  that  if  he  wQ- 
fully  omitted  to  account  for  and  pay  over,  at  the  end  of  each  day,  aooording  to  his 
duty,  the  sums  received  in  the  course  of  that  day,  such  wilful  omission  was  quite  equi- 
Talent  to  a  denial  of  the  receipt  of  the  money. 

s  R,  V.  Hobson,  1  East,  P.  C.  Add.  24,  and  Buss.  &  By.  56.  The  prisoner  waa 
indicted  in  Shropshire.  He  was  authorized  to  receive,  and  did  receive  money  for 
his  master  in  that  county.  His  master  lived  in  Staffordshire,  and  the  priaoner,  on 
his  return  there,  denied  the  receipt  of  the  money.  Some  time  aJfterwards  tne  prisoner 
was  sent  by  his  master  into  Shropshire ;  and  there  desired  a  search  to  be  made  in  the 
]X)om  where  he  was  said  to  have  received  the  money.  Two  questions  were  submitted 
to  the  judges ;  first,  whether,  under  the  repealed  statute  S9  Greo.  3,  c.  85,  an  indict- 
ment miffht  not  be  found  and  tried  in  the  county  where  the  maae^  or  ^ooda  were  Te> 
ceived,  aJthough  there  was  no  evidence  of  any  other  &ct  locally  arising  within  the  same 
county  ?  Secondly,  whether,  if  further  local  proof  were  necessary,  the  subsequent 
conduct  of  the  prisoner  in  Shropshire  was  not  sumcient  to  obviate  the  objection,  as  being 
an  act  in  furtherance  of  the  purpose  of  secreting  or  embezzling  ?  A  majoritv  of  the 
judges  thought  the  conviction  nght  Lawrence,  J.,  thought  there  was  no  evidence  of 
embezzlement  in  Shropshire.  The  other  judges  were  of  opinion  that  he  might  be  in* 
dieted  in  Shropshire,  where  he  received,  as  well  as  in  Stanordshire,  where  he  embes- 
zled  the  money  by  not  accounting ;  but  as  the  statute  had  made  the  receiving  and  em- 
bezzling amount  to  larceny,  the  offence  was  a  felony  in  the  county  where  the  property 
was  first  taken ;  and  that  the  indictment  might  be  there  or  in  any  other  coimty  into 
which  he  carried  it 

3  II  V.  Taylor,  3  Bos.  &  P.  596;  2  Leach,  974;  Buss,  k  By.  68.  The  priaoner 
was  indicted  in  Middlesex  for  embezzling  10s. ;  and  Lord  Alvanley,  C.  J.,  in  deliver* 
ins  the  opinion  of  the  judges,  said,  **  In  uic  present  case,  no  doubt  can  be  entertained. 
The  prisoner  being  sent  over  Biackfriars  bridge,  into  the  county  of  Surrey,  there  re- 
ceived lOs,  for  his  master.  The  receipt  of  that  money  was  perfectly  legal,  and  ^ere 
was  no  evidence  that  he  ever  came  to  the  determination  of  appropriating  the  money  to 
his  own  use,  until  afler  he  had  returned  into  the  county  ot  Middlesex.  It  was  not 
proved  that  the  money  was  ever  embezzled  until  the  prisoner  was  in  the  county  of 
Afiddlesex.  In  cases  of  this  sort,  the  nature  of  the  thing  embezzled  ought  not  to  be 
laid  out  of  the  question.  The  receipt  of  money  is  not  like  the  receipt  of  an  individual 
thing,  where  the  receipt  may  be  attended  with  circumstances  which  plainly  indicate  an 
intention  to  steal,  by  snowing  an  intention  in  the  receiver  to  appropriate  uie  things  to 
his  own  use.  Thus,  if  a  servant  receive  a  horse  for  his  master,'  and  sell  it  before  be 
gets  out  of  the  coimty  where  he  first  received  it,  it  might  be  said  that  he  is  guihy  of  the 
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the  piisoner  ought  to  have  accounted  on  the  Saturday  night ;  and 
there  is  no  evidence  where  he  was  at  that  time ;  but  the  reasonable 

i>re8umption  is  that  he  had  returned  to  Nottingham^  Even  if  the 
elony  was  commenced  in  Derbyshire,  it  was  not  completed  until  he 
bad  returned  to  Nottingham ;  and  by  7  and  8  Geo.  4,  c.  64,  s.  12,  if 
a  felony  is  begun  in  one  county  and  completed  in  another,  the  trial 
may  be  in  either. 

Parke,  B.  We  do  not  know  where  the  felony  began  in  this  case, 
because  it  commences  with  the  fraudulent  abstraction  of  the  master's 
money. 

Lord  Campbell,  C.  J.  The  question  reserved  is,  whether  there 
was  evidence  to  go  to  the  jury  of  an  embezzlement  in  Nottingham ; 
and  I  must  say  that  I  cannot  entertain  any  doubt  that  there  was  evi- 
dence, upon  which  the  jury  might  have  come  to  the  conclusion  that 
there  was  an  embezzlement  in  Nottingham.  The  jury  might,  from 
the  evidence,  have  supposed  that  the  story  told  by  the  prisoner,  of  his 
having  spent  it  before,  wus  false,  or  that  he  had  spent  it  in  Notting- 
ham. 

Parke,  B.  Upon  consideration,  I  think  that  there  was  evidence 
to  go  to  the  jury,  of  an  embezzlement  in  Nottingham,  by  reason  of 
his  omission  to  return  and  account  on  the  Saturday  night,  the  non- 
accounting  being  evidence  of  his  intention  to  embezzle.  Lord  Al- 
vanley,  in  jR.  v.  Taylor^  says  that  the  mere  spending  of  the  money 
is  not  suflident  of  itself  to  constitute  embezzlement,  because  the  ser* 
vantis  not  bound  to  pay  over  the  identical  money  received,  but  may 
substitute  other  money  to  the  same  amount  It  was  held  there,  that 
if  the  prisoner  spent  the  money  in  Surrey,  and  then  came  into  Mid- 
dlesex and  refused  to  account  there,  that  was  evidence  of  embezzle- 
ment in  Middlesex ;  tmtil  he  had  refused  to  account,  the  evidence  of 
his  intention  to  embezzle  was  wanting. 

Maule,  J.  I  agree  in  the  conclusion  at  which  Lord  Campbell  and 
my  brother  Parke  have  arrived ;  but  as  I  do  not  agree  in  the  view 
which  the  latter  has  taken  of  this  case,  I  think  it  necessary  to  state 

whole  offence  in  that  county.  But  with  respect  to  money,  it  is  not  necessary  that  the 
servant  should  delirer  over  to  his  master  the  identical  pieces  of  money  wmch  he  re- 
ceiyed,  if  he  should  have  lawful  occasion  to  pay  them  away.  In  such  a  case  as  this, 
therefore,  even  if  there  had  been  evidence  of  the  prisoner  having  spent  the  money  on 
the  other  side  of  Blackfriars  bridge,  it  would  not  necessarily  connne  the  trial  of  the 
offence  to  the  county  of  Surrey.  But  here  there  is  no  evidence  of  any  act  to  bring 
the  prisoner  within  the  statute,  imtil  he  is  called  upon  by  his  master  to  account 
When  called  upon  by  his  master  to  account  for  the  money,  the  prisoner  denied  that  he 
had  ever  received  it  This  was  the  first  act  from  which  the  jury  could,  with  certainty, 
sa^,  that  the  prisoner  intended  to  embezzle  the  money.  £x  this  case,  there  was  no 
evidence  of  the  prisoner  having  done  any  act  to  embezzle  in  the  county  of  Surrey,  nor 
could  the  offence  be  complete,  nor  the  prisoner  be  guilty  within  the  statute,  until  he 
refused  to  account  to  his  master.  We  are  therefore  of  opinion  that  the  prisoner  was 
pxoperiy  indicted  in  the  county  of  MidcUesez." 
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iihe  grounds  of  my  opinion.  It  appears  to  me  tiiat  there  was  evi- 
dence for  the  jnry  that  the  offence  was  committed  when,  in  the  town 
of  Nottingham,  two  months  afterwards,  the  prisoner  was  met  by  his 
master,  and  being  asked  for  the  money,  he  did  not  band  it  over.  It 
was  then  his  duly  to  have  handed  over,  not  the  same  money  which 
he  had  received,  but  money  to  the  same  amount ;  and  when  he  did 
not  do  so,  he  committed  the  offence.  The  mere  non-accounting  will 
not  do,  unless  at  the  time  of  his  refusal  to  account  he  is  present  in 
the  county  in  which  he  is  tried.  The  non-return  with  the  money  on 
the  Saturday  night  would  not  do,  because  that  would  have  happened 
if  the  prisoner  had  never  come  to  Nottingham  again  at  all.  Accord- 
ing to  the  view  taken  by  my  brother  Parke,  if  the  prisoner  had  re- 
ceived and  spent  the  money  in  Derbyshire,  and  remained  there  six 
months,  and  been  apprehended  there,  be  would  still  have  been  triable 
in  Nottingham ;  although  he  went  into  Derbyshire  on  a  lawful  er- 
rand, and  never  returned  to  Nottingham  as  long  as  he  lived,  yet,  ac- 
cording to  the  opinion  of  my  brother  Parke,  he  would  have  been 
ffuilty  of  embezzlement  in  Nottingham.  The  confusion  has  arisen 
from  not  noticing  that,  in  all  the  cases  which  say  that  the  non-ac- 
counting is  sufficient  evidence  of  embezzlement,  there  is  the  fact  tliat 
the  prisoner  is  tiied  in  the  county  where  he  refused  to  account 

Talfoubd,  J.,  concurred. 

Martin,  B.  I  think  that  there  was  evidence  for  the  jury ;  but,  at 
the  same  time,  it  is  quite  clear  to  me  that  the  embezzlement  was  not 
in  Nottingham.  Judgment  affirmed. 


Begina  v.  Philpotts.* 

Koyember  15,  1851. 

Perjury —  Evidence  —  Materiality. 

Upon  the  trial  of  an  ejectment,  the  title  of  the  lessor  of  the  plaintiff  depended  upon  the  tmct 
that  M.  survived  J.  The  will  of  J.  was  irrelevant  to  the  title,  hnt  proof  of  the  probate  was 
relevant  with  reference  to  the  time  of  J/s  death.  A  copy  of  the  will  of  J.  was  tendered  in 
evidence,  and,  on  objection  bein^  made,  the  plaintiff*s  attomej  falsely  swore  that  he  had 
examined  the  copy  with  the  original,  in  the  registry  at  liandaff ;  and,  upon  further  objec- 
tion that  the  probate  ought  to  be  produced,  or  the  Act-book  proved,  he  further  falselj 
swore  that  he  had  examined  the  memorandum  at  the  foot  of  the  copy  with  the  entry  in  the 
Act-book.  The  judge  then  offered  to  receive  the  document,  but  the  counsel  withdrew  it. 
The  memorandum  was,  in  fact,  a  copy  of  an  entry  in  a  book  called  "  The  Act-Book,"  but 
not  a  copy  of  the  act  of  probate,  so  that  the  evidence,  if  true,  would  not  have  rendered  the 
document  legally  admissible :  — 

Heid,  nevertheless,  that  the  attorney  had  sworn  falsely  in  a  judicial  proceeding  upon  a  mate- 
rial point,  and  was  guilty  of  perjury. 

J  5  Cox,  C.  C.  868 ;  16  Jur.  67;  21  Law  J.  Rep.  (n.  s.)  M.  C.  18 ;  2  Den.  C.  C.  302. 
Before  Lord  C amfbell,  C.  J.,  Mauub,  J.,  Platt,  B,,  Talfourd,  J.,  and  Martin,  B. 
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■  I 

Begina  v.  Fhilpotti^ 

The  following  caae  was  reserved  by  Erie,  J: — 

Upon  the  trial  of  the  cause  of  Doe  d.  Richard  v.  Gfriffiihs^  a  copy 
of  the  will  of  William  Joseph  was  tendered,  and,  on  objection  to  its 
admissibility,  the  present  defendant,  who  was  then  attorney  for  the 
lessors  of  the  plaintiff,  swore  that  he  had  examined  the  copy  pro* 
duced,  with  the  original  will,  in  ihe  registry  at  Llandaff,  and,  upon 
further  objection,  that  the  original  will  was  inoperative  in  respect  of  a 
chattel  interest,  and  that  therefore,  either  the  probate  ought  to  be  pro- 
duced, or  the  Act-book  proved,  the  defendant  further  deposed,  that  be 
had  examined  the  memorandum  at  the  foot  of  the  copy  of  the  will 
with  the  entry  in  the  Act-book  at  the  said  registry. 

Upon  this  evidence  the  judge  offered  to  receive  the  document  in 
evidence,  but  the  counsel  for  the  plaintiflf  withdrew  it. 

Upon  the  trial  of  the  present  indictment,  it  was  proved  that  the 
defendant  had  not  made  either  of  the  examinationB  which  he  had  so 
deposed  to,  and  he  was  found  guilty  of  perjury.  ' 

But  I  reserved  the  question  whether  the  false  oath  was  relevant  and 
material  to  the  issue  being  tried,  so  as  to  amount  to  perjury.  As  to 
which  the  following  are  the  facts : 

On  the  trial  of  the  ejectment,  the  lessor  of  the  plaintiff  claimed  to 
be  entitled  to  a  term  which  had  been  granted  to  William  Joseph  and 
Bees  Morgan,  jointly,  and  his  title  was,  that  Morgan  had  survived 
Joseph,  and  assigned  the  term  to  Catherine,  the  widow  of  Joseph, 
who  married  Saunders,  and,  on  her  marriage,  made  a  settlement, 
under  which  that  term  vested  in  him.  The  will  of  Joseph  was  irrele- 
vant to  this  title,  but  the  time  of  his  death  was  a  material  fact  in 
order  to  prove  that  Morgan  had  survived  him,  and  proof  of  the  pro- 
bate  of  the  will  of  Joseph  would  thus  have  been  relevant  evidence 
towards  establishing  the  plaintifPs  title.  The  purpose  of  the  plain- 
tiff's counsel,  in  tendering  the  evidence,  was  to  clear  a  doubt  respect- 
ing the  interest  of  Joseph  in  the  term,  which  was  expected  to  be 
raised  by  the  defendant,  and,  after  the  document  was  withdrawn,  the 
survivorship  of  Morgan  to  Joseph  was  clearlv  proved  by  other  evi- 
dence for  the  plaintiff;  but  the  purpose  for  which  the  document  was 
offered  was  not  stated  at  the  time  of  the  trial  of  the  ejectment. 

It  further  appeared  that,  at  the  registry  at  Llandafi^  it  was  the  prac- 
tice to  indorse  the  act  of  probate  on  the  original  will,  and  that  the 
book  called  the  Act-book  contained  a  daily  account  of  the  matters  of 
business  completed  in  the  registry,  and  that  the  memorandum  at  the 
foot  of  the  document  in  question,  was  a  copy  of  the  entry  in  this 
book  relating  to  the  probate  of  the  will  of  Joseph,  and  not  a  copy  of 
the  act  of  probate  indorsed  on  the  original  will. 

It  follows  that  the  examination  of  the  document  produced  with 
the  entry  in  the  book  called  the  Act-book,  at  Llandaff  did  not  render 
the  document  legally  admissible  as  an  examined  copy  of  the  act  of 
probate. 

Judgment  was  postponed,  and  the  defendant  was  discharged  on 
recognizance,  with  sureties  to  appear  at  the  next  assizes  for  Mon- 
mouth. 

49* 
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Oray^  for  the  prisoner.  The  question  here  is,  whether  the  oath 
taken  by  the  prisoner  was  in  relation  to  a  matter  relevant  to  the 
issue.  The  will  of  Joseph  was  wholly  irrelev€«it;  but  the  probate 
was  not,  because  the  lesscnr  of  the  plaintiff  was  bound  to  prove  that 
Morgan  survived  Joseph.  The  evidence,  however,  of  the  prisoner, 
that  he  had  examined  the  memorandum  with  the  Act-book,  turns  out 
to  be  wholly  immaterial,  because  the  Act-book  does  not  contain  the 
judgments  of  the  court  granting  probate,  but  only  private  memo- 
randa of  the  business  dai^  transacted  in  the  registry  at  UandafL 

[Maule,  J.  By  sweating  that  he  had  made  the  examination,  he 
enabled  himself  to  raise  a  question  as  to  the  admissibility  of  the  docu- 
ment] 

But  the  evidence  was  not  material  to  the  issua 

[Maule,  J.  Is  that  necessary  ?  The  evidence  must  be  taken  in  a 
a  judicial  proceeding,  and  must  be  material,  but  where  do  you  find, 
ithat  it  must  be  material  to  the  issue?] 

In  Reg.  V.  Benesechy  Peake,  Add.  Cas.  93,  vrhete  perjury  was  as- 
signed upon  an  answer  in  chancery  denying  a  promise,  which,  not 
being  in  writing,  was  void  by  the  Statute  of  Frauds,  and  Lord  Ken« 
.  yon  said,  that  ^  be  thought  this  Was  not  such  a  material  fact  as  would 
siq>port  the  indictment    This  promise  was  absolutely  void,  and  sup- 
posing it,  in  fact,  to  have  taken  place  and  been  acknowledged  by  the 
defendant,  could  not  be  enforced  either  at  law  or  in  equity ;  that  court 
had  no  power  to  decree  a  performance  of  it    It  mignt  be  a  false 
swearing,  but  did  not  amount  to  what  the  law  denominated  pequry  .^ 
So,  in  Reg.  v.  DumtoUy  B.  &  Moo.  N.  P.  R.  109,  where  perjury  was 
assigned  upon  an  answer  in  chancery,  denying  a  parol  agreement 
for  the  purchase  of  a  freehold  estate,  (the  bifi  having  been  filed 
to  compel  a  specific  performance  of  that  contract,)  Abbott,  C.  J., 
said: — ^'In  the  present  case  the  defendants  have  in  their  answer 
pleaded  the  statute,  and  insisted  that  this  agreement,  not  being  in 
writing  and  relating  to  the  sale  of  land,  is  within  the  4th  section  of 
that  statute,  and  cannot  be  enforced.    •    .    These  defendants,  there- 
fore, having  insisted  upon  the  statute  in  their  answer,  the  question  is 
whether,  under  such  circumstances,  the  denial  of  an  agreement,  which 
by  the  statute  is  not  binding  upon  the  parties,  is  material;  I  am  c^ 
opinion  that  it  was  utterly  immaterial    It  is  necessary  that  the  mat- 
ter sworn  to  and  said  to  be  &lse,  should  be  material  and  relevant  to 
the  matter  in  issue.    The  matter  here  sworn  is,  in  my  judgment,  im- 
material and  irrelevant,  and  the  defendant  must  be  acquitted."     It  is 
not,  of  course,  necessary  that  the  evidence  should  directly  and  imme- 
diately relate  to  the  matter  in  issue ;  it  is  sufficient  if  it  goes  to  affect 
the  verdict  of  the  jury.    Thus,  in  Reg.  v.  Griepe^  1  Ld.  Baym.  256 ; 
Salk.  513,  perjury  was  assigned  upon  a  stetement  that  an  attesting 
witness  to  a  lease  and  release  was  at  a  distant  place  at  the  date  of  it, 
and  it  was  held  that  false  evidence,  given  as  to  the  credit  of  a  wit- 
ness, is  perjury,  though  the  judgment  was  arrested  on  another  ground. 
It  is  essential  to  i>erjury  that  the  false  statement  should  be  of  some 
fact,  which  may  xnislead  the  judge  or  the  jury  in  their  decision.    Now, 
here  the  fact  sworn  to  was  material  neither  to  the  dedsion  of  the 
judge  or  the  jury. 
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[Lord  Campbell,  C.  J.  The  evidence  was  offered  to  induce  the 
juage  to  admit  the  document] 

Yes ;  but  it  was  not  a  question  of  fact  for  the  judge,  whether  the 
examination  had  or  had  not  been  made.  It  might  subsequently,  if  it 
had  been  contradicted  by  the  other  side,  have  become  a  question  for 
fhe  jury ;  but  it  never  amved  at  that  point. 

[Mauls,  J.  A  fake  statement  in  a  judicial  proceeding,  material  to 
that  proceeding,  is  perjury.  Here,  the  statement  was  made  in  a  judi- 
cial proceeding,  to  induce  the  judge  to  receive  evidence;  and  it 
attained  the  object,  becaiue  the  judge  expresBed  his  leadinesB  to  re- 
ceive  it.] 

The  question  reserved  is,  whether  the  evidence  was  material  to  the 
issue ;  and  it  clearly  was  not.  The  document,  even  if  it  had  not 
been  withdrawn  by  the  bounsel,  was  clearly  inadmissible  in  point  of 
law. 

[Lord  Campbell,  C.  J.  The  withdrawal  of  it  can  make  no  differ** 
ence,  because  we  must  look  at  the  state  of  things  when  the  false 
swearing  took  place.] 

If  at  that  time  the  document  was  such  that  it  could  not  legally  be 
submitted  to  the  jury,  the  false  statement  is  not  perjury. 

[Maule,  J.  But,  suppose  that  the  evidence  had  been  received  and 
submitted  to  the  jury,  would  the  defendant  in  that  case  have  been 
guilty  of  perjury?] 

It  must  always  be  assumed  that  the  judge  will  act  legally. 

[Maule,  J.  Then,  supposing  a  bill  of  exceptions  to  be  tendered  to 
the  ruling  of  a  judge  as  to  the  admissibility  of  evidence,  the  ques- 
tion, whether  a  witness  committed  perjury  on  the  trial,  may  depend 
upon  the  ultimate  decision  of  that  bill  of  exceptions  in  the  House  of 
Lords.] 

There  cannot,  however,  be  perjury  unless  there  be  some  tribunal 
which  is  to  judge  of  the  fact;  and  there  was  no  such  tribunal  in  this 
instance. 

[Talfourd,  J.  Suppose  a  judge  to  rule  that  an  entry  was  neces- 
sary, to  avoid  a  fine ;  and  thereupon  the  attorney  should  get  up  and 
swear  falsely  to  the  necessary  formalities ;  would  he  not  be  guilty  of 
perjury,  though  it  should  turn  out  that  the  ruling  of  the  judge  was 
wrong? 

Maule,  J.  Or,  suppose  that  illegal  evidence  is  admitted  because 
no  objection  is  made  to  its  reception?] 

In  that  case  it  must  be  assumed  that  the  evidence  was  legal  and 
material 

Keating^  contr^,  was  not  caUed  upon. 

LoKD  Campbell,  C.  J.  According  to  the  law,  as  it  stood  when  the 
trial  took  place,  in  which  this  false  swearing  occurred,  I  am  of  opinion 
that  the  conviction  is  right  It  is  quite  clear  that  the  false  swearing 
took  place  in  a  judicial  proceeding;  then,  can  it  be  said  that  it  was 
with  reference  to  a  fact  wholly  immaterial  to  that  proceeding  ?  One 
great  question  was,  whether  Joseph  died  before  Morgan ;  it  was  ne- 
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cessary  to  prove  that  he  did ;  and  the  probate  of  Joseph's  will,  whilst 
Morgan  was  still  alive,  would  be  evidence  of  that  fact.  Then,  an 
alleged  copy  of  the  probate  was  offered,  and,  to  render  it  admiscdblei 
a  witness  swore  that  he  had  examined  it  with  the  Act-book,  although 
he  had  made  no  such  examination.  The  judge  was  prepued  to  re- 
ceive it ;  and  if  he  had  received  it,  and  rightly  received  it,  though  the 
death  of  Joseph  was  also  proved  by  parol,  it  would  have  been  connobo- 
rative  evidence,  and  material  to  the  issue.  It  was  withdrawn ;  but 
the  question,  whether  peijury  had  been  committed,  must  depend  upon 
the  state  of  things  when  the  witness  left  the  box.  This  brings  us  to 
the  question,  whether  it  is  less  perjury  if  the  document  turns  out  not 
to  be  admissible  in  evidence,  and  the  judge  has  done  wrong  in  ad- 
mitting it.  If  that  were  so,  it  would,  as  has  already  been  observed, 
make  the  commission  of  the  offence  depend  upon  the  decision  of  a 
nice  question  of  law  upon  a  bill  of  exceptions  in  the  House  of  Lords. 
Here  the  evidence  was  offered  to  procure  the  admission  of  a  docu- 
ment ;  that  document,  if  admissible,  would  be  material  to  the  ques- 
tion being  tried ;  and  the  evidence  was  false.  Here,  therefore,  are  all 
the  ingredients  necessary  to  constitute  the  crime  of  perjury. 

The  other  judges  concuired.  Cbnou^ian  affirmed. 


Rboina  v.  Key;  Rboina  v.  Shuttleworth.^ 

Kovember  22,  1851. 

Practice — Made  of  Proceeding  upon  Indictment  chat^ng  previous 

Conviction — 14  Sf  15  Vict.  c.  19,  s.  9. 

When  an  indictment  chai^  a  previoiis  conriction,  the  proper  course  is  to  amign  the  pri- 
soner upon  the  whole  indictment,  and,  if  he  plead  not  gnilty,  then  to  swear  the  jury,  and 
to  chai^  them  in  the  first  instance  to  inqnire  only  as  to  the  sabsequent  offence,  reading 
to  them  only  that  part  of  the  indic^ent,  irnless  evidence  of  character  should  be  given  on 
the  part  of  the  prisoner;  but  after  he  has  been  convicted  of  that  subsequent  offence,  then, 
without  reswearing  them,  to  read  the  other  part  of  the  indictment  to  the  jury,  and  charge 
them  to  inquire  as  to  the  previous  conviction. 

The  following  cases  were  reserved  at  sessions  for  the  purpose  of 
ascertaining  the  proper  mode  of  proceeding  under  the  recent  act,  14 
&  15  Vict  c.  19, 8. 9,  upon  indictments  charging  previous  convictions. 

Regina  v.  Key. 

The  prisoner  in  this  case  was  indicted  at  the  Michaelmas  sessions 
for  the  county  of  Leicester,  held  at  Leicester,  on  the  13th  October,  for 

1  5  Cox,  C.  C.  869 ;  21  Law  J.  Rep.  (k.  b.)  M.  C.  36 ;  15  Jur.  1066 ;  2  Den.  C.  C 
847-851.  Before  LoBD  Campbell,  U.  J.,  Aldebsoit,  B.,  Flatt,  B.,  Talfoubd^ 
J.,  and  Mabtik,  B. 
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having  stolen  a  coat ;  and  there  was  another  count  in  the  indictment 
charging  the  prisoner  with  a  previous  conviction  for  felony.  The 
prisoner,  having  been  arraigned,  pleaded  not  guilty ;  and  having  de- 
clined to  challenge  any  of  the  jury,  the  jurors  were  sworn  and  charged 
in  the  usual  way  to  inquire  whether  the  prisoner  was  guilty  or  not 
The  jury,  having  returned  a  verdict  of  guilty  on  the  first  count,  were 
then  charged  to  inquire  into  the  fact  of  the  previous  conviction ;  when 
it  was  contended  by  the  counsel  for  the  prisoner  that  the  jury  must  be 
resworn  to  try  the  new  matter;  and  the  counsel  for  the  crown  admit* 
ting  that,  according  to  the  practice  adopted  on  the  authority  of  Parkci 
B.,  the  jury  must  be  resworn,  the  deputy  chairman,  who  presidedi 
directed  that  the  oath,  according  to  the  form  hereinunder  set  forth, 
should  be  administered  to  the  jury.  On  the  officer  of  the  court  pro- 
ceeding to  administer  such  oath,  the  counsel  for  the  prisoner  claimed 
the  right  of  challenging  the  jury  on  the  ground  that  the  prisoner,  when 
arraigned,  had  been  told  by  the  clerk  of  the  peace  that  if  he  would 
challenge  the  jurors,  or  any  of  them,  he  must  do  so  "  as  they  came  to 
the  book  to  be  sworn,  and  he  should  be  heard ; "  that  the  jurors  were 
then,  for  the  purpose  of  trying  the  fact  of  the  prisoner's  previous  con- 
viction, '*  come  to  the  book ; "  and  accordingly,  on  the  name  of  the 
first  man  of  the  jury  being  called,  the  counsel  for  the  prisoner  chal- 
lenged him,  and  further  intimated  his  intention  of  challenging  in  like 
manner  each  man  of  the  jury  who  had  convicted  the  prisoner  on  the 
first  count  of  the  indictment  The  deputy  chairman  disallowed  the 
claim  to  challenge  the  jury  on  the  grounds  that  the  prisoner  had  been 
arraigned  on  the  three  counts,  that  his  plea  had  been  taken  to  the 
whole  indictment,  and  that  his  right  of  challenge  should  have  been  exer- 
cised in  the  first  instance,  and  before  the  jury  were  sworn  to  make  true 
deliverance  between  him  and  our  sovereign  lady  the  queen.  The  jury 
were  then  sworn  as  follows :  "  You  shall  well  and  truly  try  whether 
the  prisoner  has  been  before  convicted  of  felony  in  manner  and  form 
as  in  the  indictment  is  alleged ; "  and  the  prisoner  was  given  in  charge 
to  the  jury  on  the  third  count  of  the  indictment  charging  a  previous 
conviction.  He  was  found  guilty,  and  sentenced  to  transportation  for 
seven  years ;  but,  at  the  instance  of  the  prisoner's  counsel,  the  court 
reserved  the  following  question  for  the  decision  of  the  judges,  viz. : 
whether,  under  the  circumstances  detailed  in  this  case,  the  challenge 
made  on  behalf  of  the  prisoner  should  have  been  allowed. 
This  case  was  not  argued  by  counsel. 

Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  court,  said, 
the  prisoner  was  arraigned  in  the  usual,  and,  I  think,  proper  manner; 
and  the  jury  were  properly  charged  in  the  first  instance  with  that  part 
only  of  the  instrument  which  alleged  the  larceny*  The  prisoner  was 
convicted,  and  then  it  was  stated  by  the  counsel  for  the  prisoner  that  it 
was  the  practice  of  Baron  Parke  to  direct  the  jurv  to  be  sworn  afresh. 
I  can  only  say  that  I  have  had  the  unspeakable  advantage  of  travelling 
circuit  twice  with  that  learned  judge,  and  that  on  those  occasions  he 
followed  a  totally  different  course.^  The  proper  mode  of  proceeding 
I  — I  ..   -■  .        ■  .  ■■■■.. 

^  On  the  Midland  circuit,  at  the  last  summer  assizes,  1851,  when  Baron  Parke  was 
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is  to  arraign  the  prisoner  upon  the  whole  indictment ;  but  to  charge 
the  jury  with  the  subsequent  offence  only  in  the  first  instance,  and 
after  conviction  of  that  offence,  then  to  charge  them  with  the  previous 
conviction.  In  this  case  the  jury  were  sworn  afresh ;  and  the  prison* 
er's  counsel  claimed  the  right  to  challenge  every  one  of  them ;  but  I 
am  glad  to  say  that  the  chairman  was  firm  in  resisting  that  claim ; 
for  we  are  all  of  opinion  that  the  challenge  was  properly  disallowed. 

Begina  v.  Shuttleworth*^ 

At  the  sessions  for  the  borough  of  Manchester,  held  before  R.  B. 
Armstrong,  Q.  C,  Recorder,  on  the  4th  August,  1851,  Greorge  Shut- 
tleworth  was  arraigned  on  an  indictment  charging  him  with  larceny, 
and  also  with  having  been  previously  convicted  of  felony ;  and  accord- 
ing to  the  invariable  practice  in  that  court  before  that  time,  both  counts 
were  read  to  the  prisoner,  and  he  pleaded  not  guilty  to  the  whole  in- 
dictment At  the  trial,  the  count  for  larceny  only  was  read  by  the 
clerk  of  the  peace  to  the  jury,  and  the  witnesses  in  support  of  that 
charge  were  heard,  and  the  jury  found  the  prisoner  guilty.  The  clerk 
of  the  peace  then  proceeded  to  read  to  the  jury  the  further  charge, 
that  the  prisoner  had  been  previously  convicted  of  felony,  when  the 
counsel  for  the  prisoner  objected  that  the  charge  could  not  be  gone 
into,  and  he  further  stated  that  it  was  his  intention,  however  the  jury 
might  decide  that  question,  to  move  in  arrest  of  judgment  generally. 
The  court  decided  that  the  trial  should  go  on,  and  the  certificate  of 
conviction  having  been  put  in,  and  the  identity  of  the  prisoner  proved, 
the  jury  found  that  the  prisoner  had  been  previously  convicted  of 
felony.  The  prisoner's  counsel  then  moved  in  airest  of  judgment, 
contending  that  the  plea  of  the  prisoner  having  been  taken  contrary 
to  the  provisions  of  the  late  act,  (14  &  15  Vict  c.  19,  s.  9,)  was  void, 
and  that  all  the  subsequent  proceedings  were  a  nullity,  and  that  no 
judgment  could  be  given  on  a  verdict  so  foimd.  The  court  overruled 
the  objection,  and  sentenced  the  prisoner  to  be  transported  for  seven 
years.  The  execution  of  the  judgment  was  respited,  and  the  convict 
is  now  in  prison.  The  question  for  the  Court  of  Criminal  Appeal  is, 
whether  that  sentence,  under  the  circumstances  stated,  was  legal,  or 
whether  any  judgment  could  be  passed  on  the  verdict  so  given  T 

Mxlward^  for  the  prosecution,  referred  to  Regina  v.  JTey,  svprcL 

Lord  Campbell,  C.  J.  There  is  no  doubt  upon  tins  point  The 
new  statute,  14  &  16  Vict  c  19,  s.  9,  shows  what  is  the  proper  course 
of  proceeding.  Unquestionably  the  course  is  to  arraign  the  prisoner, 
in  the  first  instance,  upon  the  whole  indictment;  but,  upon  his  plead- 

accompanied  by  Maule,  J.,  the  practice  of  swearing  the  jury  afresh  was  certaiiil^ 
adoi>tecL  At  Northampton,  in  the  first  case  which  occurred,  Farke,  B.,  expressed  his 
opinion  that,  under  U  &  15  Vict  c.  19,  s.  9,  the  jury  ought  to  be  sworn  again,  one  by 
one,  to  try  tie  question  whether  the  prisoner  haa  been  previously  conyicted ;  and  the 
learned  judge  himself  drew  the  form  of  oath  as  sivcn  in  the  statement  of  Key's  case. 
The  same  course  was  afterwards  followed  in  all  ot£er  cases  during  the  same  circuit 
1  See  Ante,  p.  5S4. 
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ing  not  guilty,  to  read  to  the  jury  only  that  part  which  contains  the 
principal  charge ;  and,  unless  evidence  of  character  should  be  given 
upon  the  part  of  the  prisoner,  after  his  conviction  of  that  offence  to 
read  to  the  iury,  and  without  reswearing  them,  to  charge  them  to 
inquire  into  the  second  part  of  the  indictment  charging  the  previous 
conviction.    That  is  the  opinion  of  all  the  judges. 

Alderson,  B.  This  matter  has  been  considered  by  the  judges,  and 
t^e  are  all,  I  believe,  of  opinion  that  the  practice  is  not  substantially 
altered  by  the  new  act  QmvicHons  affirmed  in  both  cases* 


Regina  v.  Shrimpton.^ 

Norember  22, 1851. 

Practice  —  Previous  Conviction  in  reply  to  evidence  of  Character. 

Upon  the  trial  of  a  prisoner  for  larcenVi  one  of  Uie  witnesses  for  the  prosecution,  in  answer 
to  questions  by  the  prisoner's  connsel,  stated  that  he  bad  known  the  prisoner  six  or  seven 
years,  and  that  he  had  borne  a  good  character  for  honesty.  Thereupon  the  prosecution 
proved  that  the  prisoner  had  been  convicted  of  larceny  ten  years  before :  — 

Ueldf  that  the  previous  conviction  was  admissible  under  6  &  7  Will.  4y  dll,  and  14  &  15 
Vict  c  19. 

This  was  a  case  reserved  by  the  Worcest^shire  Sessions. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the  county  of 
Worcester,  held  on  the  13th  day  of  October,  1851,  James  Shrimpton 
was  indicted  for  felony.  The  indictment  contained  a  statement  of 
the  previous  conviction  of  the  prisoner  for  felony  in  the  year  1838. 
In  the  course  of  the  trial,  John  Roberts  was  examined  as  a  witness 
for  the  prosecution.  On  cross-examination  by  the  counsel  for  the 
prisoner,  John  Roberts  stated  that  he  had  known  the  prisoner  for  six 
or  seven  years  last  past,  and  that  during  that  time  the  prisoner  had 
borne  a  good  character  for  honesty.  The  counsel  for  the  prosecution 
thereupon  claimed,  under  the  provisions  of  the  statute  14  &  15  Vict. 
c  19,  s.  9,  to  give  evidence  of  the  previous  conviction  of  the  prisoner 
in  1838,  as  mentioned  in  the  indictment  This  evidence  was  objected 
to  by  the  prisoner's  counsel  as  inadmissible,  first,  because  the  evidence 
of  the  good  character  of  the  prisoner  elicited  from  the  witness 
Roberts  was  ccMifined  to  the  period  between  the  years  1844  and  1851, 
and  therefore  evidence  of  the  prisoner's  conviction  in  1838  was  not  in 
answer  thereto ;  secondly,  because  Roberts,  being  a  witness  for  the 
prosecution  only,  the  prisoner  did  not,  by  the  answers  of  Roberts  to 
questions  put  to  him  in  cross-examination,  give  evidence  of  bis  (the 
prisoner's)  good  character  within  the  meaning  of  the  14  Sc  15  Vict  c. 
19,  s.  9 ;  the  court  overruled  the  objection,  and  the  conviction  of  the 

1  5  Cox,  C.  C.  887 ;  21  Law  J.  Bep.  (k.  s.)  M.  C.  87 ;  15  Jar.  1089 ;  2  Den.  C.  C.  219. 
Before  Lord  Campbell,  C.  J.,  Aldeksok,  B.,  Tlatt,  B.,  Talfoubd,  J.,  and 
Mabtik,  B. 
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prisoner  in  1838  was  therenpon  given  in  evidence  before  the  verdict 
was  returned.  The  prisoner  was  found  guilty  and  sentenced  to  nine 
months'  imprisonment,  but  the  Court  of  Quarter  Sessions  res^ved  for 
the  opinion  of  her  Majesty's  judges  the  question  of  law  whether, 
under  the  circumstances  above  stated,  proof  of  the  said  previous  con- 
viction of  the  prisoner  was  properly  received  in  evidence  before  the 
verdict  of  guilty  was  returned. 

Selfe^  for  the  prisoner.  This  depends  upon  the  statute  6  &  7  T^TilL 
4,  c  111,  the  words  of  which  are  the  same  as  those  used  in  14  &  15 
Vict  c- 19.  They  were  passed  to  remedy  the  practice,  which  had  ob- 
tained under  7  &  8  Geo.  4,  c.  28,  of  treating  the  previous  conviction 
as  part  of  the  offence  charged,  which  was  supposed  to  operate  un- 
fairly to  the  prejudice  of  the  prisoner ;  and  the  court  will  so  construe 
them  as  to  give  full  effect  to  the  intended  remedy.  In  the  present 
case,  the  prisoner  has  not  ^  given  evidence"  of  Ms  good  character, 
which  means  calling  witnesses  on  his  part,  and  not  merely  asking 
questions  of  the  witnesses  for  the  crown.  The  language  of  the  statute 
is  not  satisfied,  unless  such  evidence  is  given  as  would  %n\itle  the 
crown  to  a  reply.  The  resolutions  of  the  judges,  under  the  Prisoners' 
Connsel  Act,  speak  of  the  deposition  being  read  as  part  of  the  evi- 
dence of  the  cross-examiniiig  counsel,  and  entitling  the  counsel  for 
the  prosecution  to  reply.  Saron  Parke,  in  R.  v.  ^adbwry  (8  Car.  & 
P.  676,)  certainly  appears  to  have  expressed  an  opinion  the  othex 
way ;  but  the  pomt  was  not  decided  in  that  case.  Suppose  a  witness, 
unaer  cross-examination,  should  of  his  own  accord  give  evidence  as 
to  the  prisoner's  good  character,  would  that  let  in  the  previous  con- 
viction f 

[Lord  Campbell,  C.  J.  That  would  be  a  very  different  question. 
I  think,  at  present,  that  in  that  case  I  should  not  admit  the  con- 
viction.] 

Secondly,  even  if  evidence  of  character  was  given  by  the  prisoner 
at  all,  within  the  meaning  of  the  statute,  this  conviction  was  not  "  in 
answer  thereto."     It  referred  to  a  different  time. 

JAldbrson,  B.  You  say  he  is  not  likely  to  have  committed  this 
offence,  because  he  is  a  man  of  good  character ;  then,  in  answer  to 
that,  they  say  he  is  likely,  because  he  is  not  a  man  of  good  cha- 
racter.] 

It  is  not  every  sort  of  evidence  as  to  character  which  would  be 
relevant.  It  would  be  no  answer  to  a  good  character  for  honesty,  to 
show  that  he  was  an  immoral  man,  that  he  had  been  convicted  of  a 
rape  or  a  violent  assault 

Lord  Campbell,  C.  J.  At  all  eventSi  a  conviction  for  theft  is 
surely  in  answer  thereto. 

No  counsel  appeared  for  the  crown. 

Lord  Campbell,  C.  J.  We  are  aU  agreed  that  this  conviction  is 
right    The  statement  in  the  case  is,  that  John  Roberts  was  examined 
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as  a  witness  for  the  piosecation;  tiiat  on  cross-examination  by  the 
counsel  for  the  prisoner,  he  stated  that  he  had  known  the  prisoner  six 
or  seven  years  last  past,  and  that  during  that  time  the  prisoner  had 
borne  a  •good  character  for  honesty.  The  words  of  the  legislature 
are,  ^  that  if,  upon  the  trial  of  any  person  for  any  such  subsequent 
offence  as  aforesaid,  such  person  shall  give  evidence  of  his  good  cha- 
racter, it  shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give 
evidence  of  the  conviction  of  such  person  for  the  previous  offence  or 
offences  before  such  verdict  of  guilty  shall  have  been  returned,  and 
the  jury  shall  ihquiite  concerning  such  previous  conviction  or  convic- 
tions, at  the  same  time  that  they  inquire  concerning  such  subsequent 
offence."  The  object  of  the  legislature  was,  to  defeat  the  scandal- 
ous attempt  often  made  bv  persons,  who  had  been  repeatedly  con- 
victed of  felony,  bringing  witnesses,  or  cross-examining  the  witnesses 
for  the  prosecution,  to  prove  that  the  prisoner  had  previously  borne  a 
good  character  for  honesly.  The  mischief  is  as  great,  whether  such 
evidence  be  elicited  from  the  witnesses  for  the  prosecution,  or  from 
those  who  are  called  on  the  part  of  the  prisoner.  Indeed  greater ; 
the  jury  are  more  likely  to  be  deceived  by  evidence  in  favor  of  the 
prisoner  which  falls  from  the  witnesses  for  the  crown.  The  enact- 
ment would  have  been  defective,  if  it  had  allowed  evidence  of  good 
character  to  be  given,  and  not  the  evidence  of  bad  character  also. 
The  question  then  is,  did  the  prisoner  in  this  case  give  evidence  of 
good  character,  so  as  to  render  it  lawful  for  the  prosecutor  to  offer  the 
previous  conviction  in  evidence  ?  It  seems  to  me,  that  the  natural 
and  necessarv  interpretation  to  be  put  upon  the  words  of  the  statute 
is,  that  if,  eil^er  by  calling  witnesses  on  his  part,  or  by  cross-examina- 
tion of  the  witnesses  for  the  crown,  the  prisoner  relies  upon  his  good 
character,  it  is  lawful  for  the  prosecutor  to  give  the  previous  convic- 
tion in  evidence. 

AldbbsoN;  B.    The  words  of  the  statute  are  ^  give  evidence,"—^ 
not  ^  caU  witnesses," — and  the  two  certainly  are  not  equivalent 

The  other  judges  concurred  Oonvictum  affirmed. 


Begina  t;.  Prbston.^ 

NoTember  22,  1851.  * 

Larceny — Lost  Goods  —  Tofttitg*. 

Upon  tiie  trial  of  an  indictment  for  ftealing  a  bank  note  which  had  been  lost  in  a  jmblio 
street,  bat  had  the  name  of  the  owner  thereon,  the  judge  told  the  jmy,  that  if  tha 

'■  1  5  Cox,  C.  C.  390 ;  21  Law  J.  Rep.  (k.  s.)  M.  C.  41 ;  16  Jur.  109 ;  2  Den.  C.  C.  858. 
Before  Lord  Campbell,  C.  J.,  Aldeb^ok,  B.,  Platt,  B.,  Talfourd,  J.,  and 
Maktin,  B. 
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prisoner  knew  the  owner,  or  had  reaaonable  gronnd  for  belterinff  that  he  could  be  ionad 
at  the  time  when  he  first  resolved  to  appropriate  the  note  to  his  own  ose,  he  was  gniltj 
of  larceny;  bat  if  at  &at  time,  he  hsul  not  that  knowledge  or  belief,  he  was  not 
guilty:  — 

Hdd,  a  misdirection ;  because,  if  the  prisoner,  when  he  first  took  possession  hf  the  note, 
so  as  to  know  what  it  was,  meant  to  act  honestly  with  regard  to  it,  no  snbseqiient 
alteration  of  that  intention,  and  oonvernon  of  the  note  to  his  own  use,  oonld  render  hini 
guilty  of  larceny. 

The  following  case  was  reserved  by  the  Recorder  of  Birming- 
ham:— 

Michael  Preston  was  tried  before  me,  at  the  last  Michaelmas  ses- 
sions for  the  borongh  of  Birmingham,  upon  an  indictment  which 
charged  him  in  the  1st  count^with  stealing,  and  in  the  2d  count  with 
feloniously  receiving,  a  50/.  note  of  the  Bank  of  England.  It  was 
proved  that  the  prosecutor,  Mr.  Collis,  of  Birmingham,  received  the 
note  in  question,  with  others,  on  Saturday,  the  18tii  of  October,  from 
a  Mr.  Ledsam,  who,  before  he  handed  it  to  the  prosecutor,  wrote  on 
the  back  of  it  the  words,  ^  Mrs.  Collis."  It  was  further  pioved,  that 
Collis  was  a  very  unusual  surname  in  Birmingham,  and  almost,  if  not 
quite  confined  to  the  family  of  the  prosecutor,  a  well-known  master 
,  manufacturer.  About  four  or  five  o'clock  the  same  afternoon,  the 
prosecutor  accidentally  dropped  the  notes  in  one  of  the  public  streets 
of  Birmingham,  and  immediately  gave  information  of  Us  loss  to  the 
police,  and  also  caused  hand-bills,  offering  a  reward  for  their  recovery, 
to  be  printed  and  circulated  about  the  town.  On  Monday,  the  20th, 
about  three  o'clock  in  the  afternoon,  the  prisoner,  who  had  been  living 
in  Birmingham  fourteen  years,  and  keeping  a  shop  there,  went  to  one 
of  the  police  stations,  and  inquired  of  a  policeman  if  there  was  not  a 
reward  publicly  offered  for  some  notes  that  had  been  lost,  and  whether 
their  numbers  were  known,  stating  that  he  was  as  likely  as  any  per- 
son to  have  them  offered  to  him,  and  if  he  heard  any  thing  of  them,  he 
would  let  the  police  know.  He  also  inquired  if  the  policeman  could 
give  him  a  description  of  the  person  who  was  supposed  to  have  found 
them,  and  the  policeman  gave  him  a  written  description  of  such  per- 
son, who  was  described  therein  as  a  tall  man.  Afterwards,  between 
three  and  four  o'clock,  on  the  same  afternoon,  the  prisoner  went  to  the 
shop  of  Mr.  Nickley,  in  Birmingham,  and,  after  inquiring  if  he  (Nick- 
ley,)  had  heard  of  the  loss  of  a  SOL  note,  stated  that  he  (the  prisoner,) 
thought  he  knew  parties  who  had  found  one,  and  he  askea  Nickley 
whether  the  finders  would  be  justified  in  appropriating  it  to  their  own 
use,  to  which  Nickley  replied  that  they  would  not.  At  four  o'clock 
the  same  afternoon  the  prisoner  changed  the  note,  and  was,  later  in 
the  same  evening,  found  in  the  possession  of  a  considerable  quantity 
of  gold,  with  regard  to  which  he  gave  several  false  and  inconsistent 
accounts.  He  was  then  taken  into  custody,  and  on  the  following  day, 
October  21,  stated  to  a  constable  that  when  he  was  alone  in  his  own 
house,  on  Sunday,  a  tall  man,  whom  he  did  not  know,  came  in  and 
offered  him  a  SOL  note,  for  which  he  (the  prisoner,)  gave  him  fifty 
sovereigns.  The  police  officers  previously  told  the  prisoner,  that  they 
were  in  possession  of  information  that  one  Tay,  who  was  known  to 
the  prisoner,  had  found  the  note,  but  Tay  was  not  called,  nor  was 
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any  eTidence  given  as  to  the  part  (if  any,)  which  he  took  iu  the  trans- 
action. Upon  these  facts,  I  directed  the  jury,  that  the  important 
question  for  them  to  consider  was,  at  what  time  the  prisoner  first  re- 
solved to  appropriate  the  note  to  his  own  use.  If  they  arrived  at  the 
conclusion  that  the  prisoner  either  knew  the  owner,  or  reasonably 
believed  that  the  owner  could  be  found  at  the  time  when  he  first  re- 
solved to  appropriate  it  to  his  own  use,  that  is,  to  exercise  complete 
dominion  over  it,  then  he  was  guilty  of  larceny.  If,  on  the  other  hand, 
he  had  formed  the  resolution  of  appropriating  it  to  his  own  use  before 
he  knew  the  owner,  or  had  a  reasonable  belief  that  the  owner  could 
be  found,  then  he  was  not  guilty  of  larceny.  I  also  told  the  jury,  that 
there  was  no  evidence  of  any  other  person  having  possession  of  the 
note  after  it  was  lost,  except  the  prisoner,  but  that  even  though  the 
prisoner  might  not  be  the  original  finder,  stiU,  if  he  were  the  first  per- 
son who  acted  dishonestly  with  regard  to  it,  and  if  he  began  to  act 
dishonestly  by  forming  the  resolution  to  keep  it  for  his  own  use,  after 
he  knew  uie  owner,  or  reasonably  believed  that  the  owner  could  be 
found,  he  would  be  guilty  of  larceny.  The  jury  found  the  prisoner 
guilty  upon  the  1st  count,  and  I  request  the  opinion  of  the  judges  as 
to  the  validity  of  the  conviction.  The  prisoner  was  discharged  on  the 
recognizances  of  himself  and  two  sureties,  to  appear  and  receive  judg- 
ment at  the  next  sessions. 

O'Brien^  for  the  prisoner.  The  direction  of  the  learned  Recorder 
was  wrong.  To  constitute  larceny  there  must  be  a  trespass ;  and 
there  is  no  trespass,  if  the  prisoner  acquires  possession  lawfully  in  the 
first  instance.  This  direction  makes  the  question  of  larceny  or  no  lar- 
ceny, depend  upon  the  formation  of  a  dishonest  intention  in  the  mind 
of  the  prisoner,  after  he  has  acquired  the  means  of  ascertaining  the 
owner.  That  is  contrary  to  all  the  authorities  collected  and  com- 
mented upon  in  Regina  v.  Thurbamj  1  Den.  C.  C.  387 ;  s.  o.  nom. 
Eeginay.  Woodj  3  Cox,  C.  C.  453,  where  Parke,  B.,  observes:  — 
i^  The  result  of  these  authorities  is  that  the  rule  of  law  on  this  subject 
seems,  to  me,  to  be  that  if  a  man  find  goods  that  have  actually  beea 
lost  and  appropriate  them  with  the  intent  to  take  the  entire  dominion 
over  them,  really  believing  when  he  takes  them  that  the  owner  can- 
not be  found,  it  is  not  larceny.  In  applying  this  rule,  as  indeed  iu 
the  application  of  all  fixed  rules,  questions  of  some  nicety  may  arise, 
but  it  will  generally  be  ascertained  whether  the  person  accused  had 
reasonable  belief  that  the  owner  could  be  found  by  evidence  of  his 
previous  acquaintance  with  the  ownership  of  the  particular  chattel, 
the  place  where  it  is  found,  or  the  nature  of  the  marks  upon  it  In 
some  cases  it  would  be  apparent,  in  others  appear  only  after  examina- 
tion. It  would,  probably,  be  presumed  that  the  taker  would  examine 
the  chattel,  as  an  honest  man  ought  to  do  at  the  time  of  taking  it ; 
and  if  he  did  not  restore  it  to  the  owner,  the  jury  might  conclude  that 
be  took  it,  when  he  took  complete  possession  of  it  anima  furandu 
The  mere  taking  it  up  to  look  at  it  would  not  be  a  taking  possession 
of  the  chattel  To  apply  these  rules  to  the  present  case,  the  first 
taking  did  not  amount  to  larceny,  because  the  note  was  really  lost, 
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and  there  was  no  mark  on  it,  or  other  circumstance  to  indicate  tfae& 
who  was  the  owner,  or  that  he  might  be  found,  nor  any  evidence  to 
rebut  the  presumption  that  would  arise  from  the  finding  of  the  note^ 
as  proved,  that  he  believed  the  owner  could  not  be  found ;  and  there- 
fore the  original  taking  was  not  felonious ;  and  if  ihe  prisoner  had 
changed  the  note  or  otherwise  disposed  of  it,  before  notice  of  die  title 
of  the  real  owner,  he  clearly  would  not  have  been  punishable ;  bat 
after  the  prisoner  was  in  possession  of  the  note,  the  owner  became 
known  to  him,  and  he  then  appropriated  it  animo  furandij  and  the 
point  to  be  decided  is,  whether  that  was  a  felony.     Upon  this  ques* 
tion  we  have  felt  considerable  doubt     If  he  had  taken  the  chattd 
innocently  and  afterwards  appropriated  it  without  knowledge  of  tbe 
ownership,  it  would  not  have  been  larceny :  nor  would  it,  we  think, 
if  he  had  done  so,  knowing  who  was  the  owner,  for  he  had  the  law- 
ful possession  in  both  cases,  and  the  conversion  would  not  have  been 
a  trespass  in  either.    But  here  the  original  taking  was  not  innocent 
in  one  sense,  and  the  question  is,  does  that  make  a  difference  ?    We 
think  not;  it  was  dispunishable,  as  we  have  ahready  decided,  and 
though  the  possession  was  accompanied  by  a  dishonest  intent^  it  was 
still  a  lawful  possession,  and  good  against  all  but  the  real  owner,  and 
tiie  subsequent  conversion  was  not,  tiierefore,  a  trespass  in  this  case, 
more  than  the  others,  and  consequentiy,  no  larceny."    Again  in 
Merry  v.  Oreetiy  7  M.  &  W.  623,  632,  the  same  learned  judge  re- 
marked:— "  It  is  said  that  the  offence  cannot  be  larceny,  tmless  the 
taking  would  be  a  trespass,  and  that  is  true ;  but  if  the  finder,  from 
the  circumstances  of  the  case,  must  have  known  who  was  the  owner, 
and  instead  of  keeping  the  chattel  for  him,  means  from  the  first  to 
appropriate  it  to  his  own  use,  he  does  not  acquire  it  by  a  righif  ul  title, 
and  the  true  owner  might  maintain  trespass ;  and  it  seems  also  finom 
Wynnes  case,  1  Leach,  413 ;  2  East,  P.  C.  664,  that,  if  under  the  like 
circumstances  he  acquire  possession  and  mean  to  act  honestiy,  but 
afterwards  alter  his  mind,  and  open  the  parcel  with  intent  to  embez- 
zle its  contents,  such  unlawful  act  would  render  him  guilty  of  lar* 
ceny."     The  latter  part  of  that  sentence  is  qualified  by  a  passage  in 
the  judgment  in  TjiurborrCs  case,  where  the  learned  judge  says :  — 
**  Some  of  the  cases  appear  to  have  been  decided  on  the  ground  of 
bailment  determined  by  breaking  bulk,  which  would  constitute  a  Ires- 
pass,  as  Wytme^s  case ;  but  it  seems  difficult  to  apply  that  doctrine, 
which  belongs  to  bailment,  where  a  special  property  is  acquired  by 
contract,  to  any  case  of  goods  merely  lost  and  found,  where  a  spe- 
cial property  is  acquired  by  finding."  i    The  cases  of  R.  v.  Leigh^ 
2  East,  P.  C.  694,  and  R.  v.  MuckloWy  1  Moo.  C.  C.  160,  are  al^ 
strong  to  show  that  the  animus  furandi  must  exist  at  the  time  of  the 
original  taking.    In  the  former  the  defendant  saved  some  of  the  pro- 
secutor's goods  from  a  fire  which  happened  in  his  house,  and  took 
them  home  to  her  own  lodgings ;  but  the  next  morning  she  concealed 
them,  and  denied  having  them  in  her  possession.    The  jury,  finding 


*  ^3^2*!*  ^^'^  ^^  *^**  ^  *  hackney  coachman,  who  abstracted  the  contents  of  a 
parcel  left  in  his  coach  hy  a  passenger. 
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that  she  took  them  originally  merely  from  a  desire  of  saving  them  for, 
and  returning  them  to  the  prosecutori  and  that  she  had  no  evil  inten- 
tion till  afterwards,  the  judges  held  that  it  was  a  mere  breach  of  trasti 
and  not  a  felony.  In  the  latter  case,  the  defendant,  to  whom  a  letter, 
addressed  to  a  person  of  the  same  name,  was  delivered  by  mistake, 
opened  it,  and  appropriated  to  his  own  use  the  bill  of  exchange  which 
it  contained ;  yet  it  was  held  no  larceny,  because  at  the  time  when 
the  letter  was  delivered  to  him  he  had  no  ammusfurandL 

BiUlestony  for  the  crown.  The  case  of  IL  v.  Thurbam  was 
brought  under  the  consideration  of  the  Recorder;  and  construing  his 
direction  with  reference  to  the  facts  stated,  it  does  in  substance  follow 
the  rule  there  laid  down.  It  only  means  that  the  prisoner  would  be 
guilty  of  larceny,  if  when  he  first  took  complete  possession  of  the 
note  ammo  furaiuUj  he  then  knew  or  had  the  means  of  knowing  the 
owner.  • 

[Alderson,  B.  The  direction  does  not  exclude  the  supposition 
that  the  prisoner  in  the  first  instance  received  the  note  with  an  honest 
intention,  but  afterwards  altered  his  mind,  and  in  a  day  or  two  re- 
solved to  appropriate  it  to  his  own  use«  But  my  brother  Parke,  in 
TAtif&om's  case,  decided  that  the  dishonest  intention  must  exist  as 
soon  as  the  finder  has  taken  the  chattel  into  his  possession  so  as  to 
know  what  it  is.] 

.  It  is  conceded  that  the  very  first  moment  of  taking  is  not  that  at 
which  the  animus  furandi  and  knowledge  of  the  owner  must  exist  to 
constitute  larceny ;  because,  the  chattel  must  be  taken  into  the  hand 
to  ascertain  what  it  is.  The  original  possession,  therefore,  must 
necessarily  be  lawful  in  every  case ;  and  if  the  dishonest  intention 
arising  at  the  next  minute  may  make  the  finder  guilty  of  larceny,  why 
may  not  the  same  dishonest  intention  arising  afterwards  have  the 
same  effect  ?  What  is  a  proper  time  for  examining  the  thing  may 
vary  in  different  cases;  and,  if  a  man  takes  time  to  make  inquiries, 
for  the  purpose  of  satisfying  himself  whether  he  can  keep  the  chattel 
without  risk  of  discovery,  and  ultimately  resolves  to  appropriate  it,  is 
he  to  be  held  not  guilty  of  larceny,  because  he  did  not  immediately 
make  up  his  mind  to  deprive  the  owner  of  it?  It  is  stated  generally 
in  the  text-books,  (1  Bl.  Com.  295,  5th  ed.,)  that  the  finder  of  lost 
goods  has  a  special  property  in  them ;  and  so,  according  to  Armory  v. 
Velamirie^  1  otra.  505,  he  has  against  all  but  the  true  owner ;  but  as 
against  the  true  owner  he  has  no  property  whatever,  and  it  is  sub- 
mitted, at  all  events  with  regard  to  marked  property,  that  as  between 
the  finder  and  the  loser,  the  possession  of  the  former  is,  in  law,  that 
of  the  latter,  so  long  as  the  latter  intends  to  act  honestly.  He  holds 
merely  for  the  true  owner ;  he  has  a  bare  custody ;  but  as  soon  as  he 
resolves  to  appropriate  the  goods  to  his  own  use  he  then  converts  that 
lawful  custody  into  an  unlawful  possession ;  he  commits  a  trespass; 
and  is  guilty  of  larceny,  according  to  that  class  of  cases,  where  the 
owner,  by  delivering  goods  to  the  prisoner,  does  not  part  with  the  pos^ 
session,  but  gives  mm  the  charge  or  custody  of  them  only. 

60* 
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[Alderson,  B.  What  do  you  say  to  that  part  of  the  diiectioii 
which  supposes  that  the  prisoner  was  not  the  original  finder?] 

It  makes  no  difference  whether  the  prisoner  himself  picked  np  the 
lost  note,  or  whether  the  person,  who  did,  brought  it  to  him  and  in* 
formed  him  of  all  the  circumstances.  That  intermediate  person  might 
act  with  perfect  honesty ;  and  the  prisoner  receiving  it  under  those 
circumstances  would  be  in  the  situation  of  a  finder. 

[Martin,  B.  Suppose  a  man  takes  an  umbrella  by  mistake,  and, 
after  keeping  it  for  a  few  days  finds  the  owner,  but  does  not  return  it, 
is  there  a  felonious  taking? 

Lord  Campbell,  C.  J.     You  must  contend  that  there  is.] 

Yes,  there  would  be  no  change  in  the  possession  until  the  dishonest 
intention  arose. 

[Lord  Campbell,  C.  J,     Can  there  be  a  mental  larceny? 

Alderson,  B.  There  must  be  a  taking,  and  it  must  be  a  taking 
animo  furandi;  but  the  taking  and  the  intent  are  distinct  things.] 

In  the  cases  of  carriers,  where  the  bailment  is  determined  by  brok- 
ing bulk,  there  is  in  truth  no  fresh  taking.  The  carrier  has  posses- 
sion of  all  the  goods  delivered  to  him  for  the  purpose  of  carriage; 
but  when  he  begins  to  deal  dishonestly  with  them  there  is  a  con- 
structive taking ;  and  Parke,  B.,  from  the  observation  which  he  makes 
on  Wynne's  case,  in  Merry  v.  Oreen,  seems  to  have  thought  so. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  conviction  can- 
not be  supported.  Larceny  supposes  a  taking  animo  furandi.  There 
must  always  be  a  taking ;  but  in  the  present  case  it  is  quite  consistent 
with  the  direction  of  the  learned  Recorder,  that  the  prisoner  might  be 
guilty  of  larceny,  though,  when  he  took  possession  of  it,  with  a  frdi 
knowledge  of  the  nature  of  the  chattel,  he  honestiy  intended  to  return 
it  to  the  owner  whensoever  he  should  be  found ;  because  he  puts  it, 
that  the  important  question  is,  at  what  time  the  prisoner  first  resolved 
to  appropriate  it  to  his  own  use.  But  when  was  the  taking  ?  It  is 
said,  that  whenever  he  changed  his  mind,  and  formed  the  dishonest 
purpose  of  appropriating  the  note  to  his  own  use,  that  then  he  took  it 
constructively  from  the  possession  of  the  owner;  but  that  dishonest 
purpose  may  have  first  come  into  his  mind  when  he  was  lying  in  bed  at 
a  distance  of  many  miles  from  the  place  where  the  note  was.  It  seems 
to  me,  that  that  operation  of  the  mind  cannot  be  considered  a  taking, 
^nd  that,  as  there  was  no  taking  except  the  original  taking,  which 
might  have  been  lawful,  the  conviction  must  be  reversed.  It  is  nn- 
necessary  to  go  into  authorities  upon  this  subject,  after  the  elaborate 
judgment  of  my  brother  Parke  in  Thurbom^s  case.  , 

Alderson,  B.  In  order  to  constitute  larceny,  there  must  be  a 
taking  as  well  as  an  intention  to  steal  The  difficulty  I  feel  in  this 
case  is,  to  know  how  a  taking,  honest  at  first,  can  be  converted  into 
a  dishonest  taking  by  the  subsequent  alteration  of  intention.  It 
is  clear,  in  this  case,  that  the  learned  Recorder  left  it  open  to  the 
jury  to  convict  the  prisoner,  even  if  they  thought  that  at  first  he 
took  the  note  honestiy,  but  that  he  afterwards  changed  his  mind,  then 
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knowing  the  owner ;  and  it  is  argued,  that  the  formation  of  the  dis- 
honest intention  alters  the  character  of  the  possession,  though  the 
taking  may  have  been  a  week  before ;  but  I  thmk  that  that  is  a  degree 

of  refinement  which  would  destroy  the  simplicity  of  the  criminal  law. 

The  other  judges  concurred.  Chnvidion  quashed. 

The  American  cases  on  the  sabject  of  defendant,  who  afterwards  secreted  it,  and 

larceny  by  a  finder  of  lost  property,  are  not  appropriated  it  to  his  own  use,  it  was  held 

altogether  harmonious.     They  are  here  no  larceny,  because  the  original  taking 

briefly  stated  in  their  chronological  order,  from  the  ground  was  not  with  a  felonious 

The  eariiest  American  case  on  this  sub-  intent,  and  the  subsequent  appn^riation 

ject  seems  to  be  that  of  State  y.  Jenkina^  was  not  a  taking  from  the  possession  of  the 

2  Tjrler,  379,  (180S.)    It  was  here  sud,  owner. 

'*  It  is  incumbent  upon  the  finder  of  lost  The  true  rule  on  this  subject  seems  first 
property,  to  advertise  it  under  the  provi-  to  haye  been  laid  down  in  State  y.  TTeston, 
Bions  of  the  laws  of  this  state,  (Yeimont) ;  if  9  Connecticut,  527,  (183S,)  namely,  that 
he  nefflects,  and  conceals  or  privately  con-  if  a  finder  of  lost  property  knows,  or  luu 
verts  ue  property,  he  is  guilty  of  larceny."  (he  means  ci  knowing,  the  owner,  but,  in- 
lYhile  in  People  t.  Anderson^  14  Johnson,  stead  of  restoring  the  properhr,  convert  it 
294,  (1817,)  the  court  were  of  opinion,  to  lus  own  use,  he  is  guil^  of  larceny.  In 
that  a  band  fide  finder  of  lost  property,  this  case,  the  property  found  was  a  pocketr 
Gould  not  be  guilty  of  larceny,  bjr  any  sud-  book,  having  ikiA  owner^s  name  written  in 
sequent  concealment  or  appropriation,  al-  two  places ;  and  it  was  found  that  the  pri- 
though-  the  jury  found  that  the  felonious  soner  could  read  and  write, 
intent  accompanied  the  first  taking.  The  The  same  rule  was  substantially  adopted 
Chief  Justice,  however,  Smith  Thompson,  in  the  subsequent  case  of  Stait  v.  Fergvaon^ 
dissented  from  this  doctrine.  In  1827,  2  M'Mullan,  502,  (18S7.)  So  in  The  Pea- 
llie  point  was  before  the  Sunreme  Court  pie  v.  Oogdell^  1  Hill,  94,  (1841,)  it  was 
of  Tennessee,  who  advanced  tne  untenable  neld  that  unless  the  finder  df  property  lost 
doctrine,  that  if  the  finder  of  lost  nroperty  upon  the  highway  at  the  time  of  the  find- 
convert  it  to  lus  own  use,  mth  apdl  know-'  ing  know  who  ue  owner  is,  or  have  the 
Udge  of  the  oumeVf  he  is  not  guilty  of  lap-  means  of  knowing  him,  instanterf  as  by 
ceny,  because  no  trespass  was  committed  marks  about  the  property,  he  is  not  guilty 
in  obtaining  the  possession.  Porter  v.  of  Urceny  for  suosequently  appropnating 
5{artf,Martin&Yerger,  226,  (1827.)  And  it,  although  this  was  done  rraudulentl^% 
^e  court  relied  upon  the  earlier  case  of  and  although  he  had  general  means  of  dis- 
State  v.  Braden,  2  Overton,  68,  (1805,)  as  covering  the  owner,  oy  honest  dih'^nce, 
sustaining  a  similar  doctrine.  And  see  &c. ;  and  the  former  case  of  The  People 
Lawrence  y.  The  State^  1  Humphreys,  228,  v.  Anderson,  supra,  was  approved.  And 
(1889.)  this  seems  to  have  been  f(Miowed  in  Lane 

The  rule  to  be  gathered  from  the  case  y.  The  People,  5  Oilman,  305,  (1848.^^ 

of  Tyler  v.  People,  Breese.  227,  (1829,)  See  also  Begina  v.  Peters,  1  Carrin^n  & 

is,  that  if  lost  property  has  no  marks  by  Kirwan,  245,  (^1843)  ;  Regina  v.  Side,  1 

which  its  owner  can  be  ascertained,  U  can  Carrington  &  Kirwau,  417,  (1844) ;  Merry 

not  he  the  subject  of  larceny,  y  Green,  7  Meeson  &  Welsby,  623,  (1841) ; 

In  State  v.  Roper,  3  Devereux,  473,  JRegtna  v.  Kerr,  8  Carrington  and  Paj^ne, 

(1832,)  where  a  snawl  was  dropped  in  a  176,  (1837)  ;  Regina  v.  Pope,  6  Carring- 

public  room,  and  afterwards  pidced  up,  ton  &  Payne,  846,  (1884.) 
and  placed  in  a  conspicuous  puice  by  the 
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Reoina  v.  Vann.^ 

KoTember  22,  1851. 

Nuisance  —  Neglect  of  parent  to  burp  his  child —  Abilify —  Cjfer  hg 

guardicms  of  money  by  way  of  loan. 

Upon  an  indictment  for  nniflance,  duurging  the  defendaat  wiA  refiuing  and  neglacling'  to 
Doiy  the  body  of  his  chUd,  it  waa  proved  that  the  defendant  waa  a  paapeFf  bat  that  tlio 
g^audiana,  acting  under  the  hiws  of  the  Poor  Law  Boaid,  had  offered  him  money  for  the 
purpose  of  enabung  him  to  bury  his  child,  upon  his  signing  an  undertaking  to  lepa j  it  on 
demand:  — 

Hddy  that  he  was  not  bound  to  accept  that  offer;  and  could  not  be  couTicted  of  a  mdsaiioe. 

The  defendant  was  tried  before  J.  Hildyard,  Esq.,  Recorder  of  Lei- 
cester, at  the  Michaelmas  sessions  for  the  borough,  for  a  nuisance  in 
having  refased  and  neglected  to  bury  the  body  of  his  deceased  child, 
whereby  and  by  reason  of  the  decomposition  thereof,  various  noisome 
stenches  arose,  and  the  air  was  thereby  greatly  infected  and  rendered 
unwholesome,  to  the  great  damage  and  common  nuisance  of  the 
queen's  subjects.  The  defendant,  at  the  time  of  the  decease  of  his 
child,  on  the  17th  of  August,  was  a  pauper,  who  had  been  receiving 
relief  from  the  parish  of  St  Margaret,  in  the  Leicester  TJaionf  and, 
soon  after  the  child's  death,  he  applied  to  the  relieving  officer  of  that 
parish  for  assistance  to  bury  the  child.  It  appeared  in  evidence  that 
the  order  of  the  Poor  Law  Commissioners,  under  the  provisions  of 
the  statute  of  the  4  &  5  Will.  4,  c.  76,  s.  58,  had  been  issued  to  the 
guardians  of  the  Leicester  Union,  which  provided  that,  in  certain 
cases,  relief  might,  if  the  guardians  thought  fit,  be  given  by  way  of 
loan,  and  that  one  of  such  cases  was,  ^  where  the  pauper  should  re- 
ceive relief  for  the  purpose  of  defraying  the  expenses,  either  wholly  or 
in  part,  of  the  burial  of  any  of  his  family."  It  further  appeared  in 
evidence  that  the  guardians  had  hid  down  a  rule,  (which  was  printed 
and  circulated  in  the  Union,)  '^  That  the  head  of  the  family  or  person 
applying  for  the  assistance  of  the  parish  in  burying  any  poor  person, 
must  sign  an  undertaking  to  repay  the  expenses  incurred,  in  case  the 
guardians  shall  deem  him  or  her  able  to  do  so."  It  further  appeared 
that,  at  the  time  the  defendant  applied  to  the  relieving  officer  for 
assistance  to  bury  his  child,  he  was  required,  in  conformity  to  the  rule 
laid  down  by  the  guardians,  to  sign  a  document  to  the  following 
effect:  — "  I,  W.  V.,  the  undersigned,  do  hereby  agree  on  demand  to 
repay  the  guardians  of  the  poor  of  the  Leicester  Union  the  sum  of 
75.,  advanced  to  me  by  way  of  loan,  in  payment  for  coffin  and  ground 
for  m^  child."  The  defendant  refused  to  sign  this  document,  and  the 
relievmg  officer  refused  to  render  him  any  assistance  in  the  burial  of 
the  child.  It  was  proved  that  the  defendant  removed  the  body  of  the 
child  from  his  house  to  a  yard  in  the  neighborhood,  and  that  the 

1  5  Cox,  C.  C.  879;  21  Law  J.  Bep.  (n.  s.)  M.  C.  89 ;  16  Jur.  1090;  2  Den.  C.  C 
825.    Before  LosD  Cahpbkll,  C.  J.,  Aldebson,  B^  Platt,  B.,  Talfourd,  J.,  and 

KABTIBr,B. 
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stench  arising  from  it  amounted  to  a  nuisance.  The  jury  were 
directed  that  tbe  defendant  was  bound  to  provide  for  the  burisJ  of  his 
deceased  child,  if  he  could  in  any  lawful  way  procure  the  means  of 
BO  doing;  and  that  as  the  guardians  were  entitled,  under  the  order  of 
the  Poor  Law  Cominissioners,  to  give  relief  for  the  purposes  of  buricLl 
by  way  of  loan,  and  as  the  defendant  had  been  offered  such  relief  in 
that  manner,  he  was  bound  to  receive  it,  and  that,  consequently,  he 
"was  not  excused  from  his  liability  to  provide  for  the  interment  of  his 
deceased  chUd,  and  was  liable  to  be  convicted  on  the  indictment  for 
nuisance.  The  jury  found  a  verdict  of  guilty,  and  the  Recorder  re- 
served a  case  for  the  consideration  of  this  court. 

OBrien^  for  the  prosecution. 

[Platt,  B.     What  public  duty  is  there  to  incur  a  debt  ?] 

The  public  duty  was  to  provide  for  the  burial  of  the  child. 

[Lord  Campbell,  C.  J.     If  the  defendant  had  the  meansj 

Certainly ;  but  he  had  the  means  when  the  guardians  offered  him 
the  money. 

[Lord  Campbell,  C.  J.  Would  he  be  bound  to  accept  the  offer  of 
a  Jew  to  lend  him  money  at  60  per  cent,  interest  ?] 

No ;  the  means  must  be  legal  and  reasonable. 

[AldersoNj'B.  You  would  have  had  a  better  case  against  the 
guardians.] 

The  duty  of  providing  burial  is  as  imperative  as  that  of  providing 
sustenance,  and  if  breaa  was  offered  upon  reasonable  terms  to  the 
parent  of  starving  children,  and  he  refused  it,  would  he  not  be  respon- 
sible for  their  death  ?  By  incurring  a  debt  he  only  makes  himself 
poorer,  and  if  another  person  in  his  absence  had  buried  the  chUd  for 
him,  he  would  have  incurred  a  debt  to  that  person.  Ambrose  v.  KeV' 
risoHy  20  L.  J.  135,  C.  P.i 

[Lord  Campbell,  C.  J.  Then  has  he  committed  a  crime,  though 
he  has  no  means  of  doing  the  act  ?  According  to  that  argument,  if 
he  had  not  a  farthing  he  would  be  bound  to  do  it,  and  indictable  for 
not  doing  it.  He  certainly  was  not  bound  to  steal  for  the  purpose  — 
was  he  bound  to  beg,  or  to  borrow? 

Talfourd,  J.  The  loan  is  only  offered  on  the  terms  that  it  should 
be  payable  on  demand.  Martin,  B.,  referred  to  a  case  tried  at  Glou- 
cester, where  a  woman  was  convicted  of  the  manslaughter  of  her 
child,  she  having  neglected  to  apply  to  the  relieving  officer  for  relief, 
and  the  reason  which  she  gave  for  that  neglect  being  that  she  was 
'afraid  the  parish  officers  would  take  proceedings  against  her  husband 
to  compel  him  to  maintain  her  and  her  child.] 

The  question  is  certainly  one  of  ability  to  do  the  act,  but  he  had 
the  ability  when  the  means  of  doing  it  were  placed  in  his  hands  upon 


1  The  marginal  note  of  that  case  is  as  follows : — *^  When  a  wife  dies,  her  hoshand  is 
bonnd  to  provide  her  with  a  funeral  at  a  reasonable  expense ;  and  if  he  does  not  do  so, 
any  person  who  voluntarily  employs  an  undertaker,  and  pavs  him  for  pexforminf^  such 
a  nmeral,  is  entitled  to  recover  the  sum  so  expended  from  the  husband  in  an  action  for 
money  paid." 


598  CROWN  CASES  RESERVED,  1861-52. 

Begina  v.  Chcafor. 

reasonable  terms,  and  the  terms  here  offered  were  those  sanctioned  bj 
the  Poor  Law  Board. 

[Lord  Campbell,  C.  J.  The  jury  were  told  that  there  was  condu- 
sive  evidence  of  ability.     The  question  was  not  left  to  them.] 

If  the  condition  imposed  was  lawful,  and  one  which  he  onght-  to 
have  accepted,  then  he  had  the  means. 

No  counsel  appeared  for  the  prisoner. 

Lord  Campbell,  C.  J.  Upon  the  question  left  to  us,  I  think  the 
conviction  wrong.  The  direction  of  the  Recorder  cannot  be  support- 
ed. He  told  the  jury  that  the  defendant  was  bound  to  provide  for 
the  burial  of  his  deceased  child  if  he  could  in  any  lawful  way  procure 
the  means  of  so  doing,  and  so  far  he  was  right ;  but  then  be  adds, 
^  and  that  as  the  guardians  were  entitled  under  the  order  of  the  Poor 
Law  Commissioners  to  give  relief  for  the  purposes  of  burial  by  way 
of  loan,  and  as  the  defendant  had  been  offered  such  relief  in  that 
manner,  he  was  bound  to  receive  it ;  and  that,  consequently,  he  was 
not  excused  from  his  liability  to  provide  for  the  interment  of  his 
deceased  child,  and  was  liable  to  be  convicted  upon  the  indictment 
for  nuisance  if  the  jury  believed  the  facts."  That  he  lays  down 
in  point  of  law.  Now  there  is  no  doubt  that  if  a  parent  has  the 
means  of  giving  his  child  Christian  burial,  he  is  bound  to  do  so,  bat 
he  is  not  to  be  indicted  for  a  misdemeanor  if  he  has  not  the  meaos, 
although  the  body  of  the  child  may  occasion  a  nuisance,  for  which 
the  parish  officers  would  probably  be  liable ;  but  we  think  the  Recorder 
was  wrong  in  telling  the  jury  that  the  defendant  was  bound  to  accept 
the  offer  made  by  the  guardians  of  a  loan  payable  on  demand,  and 
that  if  he  refused,  he  might  be  proceeded  against  criminally  for  a 
nuisance.  We  think  that  in  point  of  law  he  was  under  no  such  obli- 
gation. The  jury  ought  to  have  been  asked  the  question  whether  the 
defendant  was  of  ability  to  bury  his  child,  and  ought  not  to  have  been 
told  as  a  maxim  of  law  that  he  rendered  himself  liable  to  be  convict- 
ed of  a  nuisance  by  refusing  the  offer  of  the  guardians. 

Conviction  reversed. 


Regina  t?.  Cheafor.^ 

November  22,  1851. 

Larceny — Paeons  kept  in  a  Dove-cote^  wUh  Liberty  of  Ingress  and 

Egress. 

Pigeons  kept  in  an  ordinary  dove-cote,  having  Hbertj  of  ingress  and  egress  at  all  times,  bj 
means  of  holes  at  the  top,  may  be  the  sabjects  of  larceny. 

1  6  Cox,  C.  C.  867;  21  Law  J.  Rep.  (x.  s.)  M.  C.  43;  15  Jur.  1065;  2  Den. 
C.  C.  861.  Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Platt,  B.,  Talfourd,  J., 
and  Martin,  B.,  the  judges  present  when  the  Judgment  was  delivered ;  but  the  case 
was  in  the  list  for  Saturday,  November  15,  when  Maule,  J.,  was  present,  instead  of 
Alderson,  B. 


CROWN  CASES  RESERVED,  1851-52. 


599 


Begina  v.  Cheafor. 


At  the  Quarter  Sessions  for  the  county  of  Nottingham,  held  at 
!East  Retford,  on  the  7th  of  July,  1851,  the  prisoner  was  indicted  for 
feloniously  stealing  four  tame  pigeons,  the  property  of  John  Mansell. 
The  pigeons,  at  the  time  they  were  taken  by  the  prisoner,  were  in  the 
prosecutor's  dove-cote,  over  a  stable  on  his  premises,  being  an  ordinary 
dove-cote,  and  having  holes  at  the  top  for  the  ingress  and  egress  of 
the  pigeons,  and  having  a  door  in  the  floor,  which  was  kept  locked. 
The  prisoner  entered  the  dove-cote  at  twelve  o'clock  at  night,  break- 
ing open  the  door  and  taking  away  the  pigeons.  The  prisoner's 
counsel  contended  that  the  pigeons  being  at  liberty  at  any  time  to  go 
in  and  out  of  the  dove-cote,  and  therefore  not  reclaimed  and  in  a  state 
of  confinement,  were  not  the  subjects  of  larceny.  The  chairman  di- 
rected the  jury  that,  in  his  opinion,  the  view  contended  for  by  the 
prisoner's  counsel  was  correct,  and  that  the  pigeons  were  not  properly 
the  subjects  of  larceny.  The  jury  found  the  prisoner  guilty  of  larceny ; 
but  judgment  was  postponed  to  ask  the  opinion  of  this  court  whether 
the  learned  chairman's  direction  to  the  jury  was  right,  and  whether, 
theprisoner,  under  the  facts  stated,  was  properly  convicted. 

The  case  was  not  argued  by  counsel 

Lord  Campbell,  C.  J.,  delivered  the  judgment  of  the  court  After 
reading  the  case,  his  lordship  said  that  they  thought  the  direction  of 
the  chairman  was  clearly  wrong.  Pigeons  must,  from  the  nature  of 
them,  have  free  egress  to  the  open  air :  and  the  question  therefore 
was,  whether  there  could  be  a  larcenv  of  tame  pigeons.  K  not, 
neither  could  there  be  a  larceny  of  chickens,  ducks,  or  any  poultry. 
Whether  thev  were  tame  or  not,  was  a  question  for  the  jury.  Luk^s 
case.  Rose.  Qr.  £v.  577,  is  said  by  Mr.  Greaves  ^  to  have  been  deter- 
mined on  the  ground  that  the  pigeons  were  reclaimed,  not  that  they 
were  shut  up  in  boxes.  It  had  been  mistakenly  supposed  that  Baron 
Parke  had  decided  that  pigeons  were  not  the  subjects  of  larceny  un- 
less strictly  confined ;  there  is  no  question  that  they  are,  even  though 
they  are  allowed  the  liberty  of  going  to  enjoy  the  air  when  they 
please.  Qmviciion  affirmed? 


1  The  passage  referred  to  is  in  2  Boss,  on  Crimes,  p.  83,  as  foUows :  —  <'  Where 


Granger.  The  case  was  determined,  on  the  ground  that  the  pigeons  were  reclaimed ; 
and  not  on  the  ground  that  they  were  shut  up  in  their  boxes  at  the  time  they  were 
taken." 


9  In  Rex  T.  George  Brooks^  4  Cairington 
&  Payne,  181,  (1829,)  it  was  hekL  that  if 

Eigeons  are  so  &r  tamed  that  they  come 
ome  every  night  to  roost,  in  wooden  boxes 
hung  out  by  their  owner,  they  are  the 
subject  of  larceny.  But  as  a  general  rule, 
doves  are  feres  naturce,  and  are  not  the 
subject  of  larceny,  unless  there  be  distinct 


evidence  that  they  were  in  the  care  and 
custody  of  the  owner.  Commonwealth  v. 
Chace,  9  Hckeiing,  15,  (1829.;)  So  it  has 
been  held  that  a  sable  caught  in  a  trap  in 
the  woods,  is  not  then  a  subject  of  larceny. 
Norton  v.  Laddj  5  New  Hampshire,,  208, 
(1880.)  So  of  ferrets,  although  tame  and 
salable.     Rex  r.  Searing,  Bunell  k  Byan, 
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350,  (1818.)    SOf  it  seems,  of  Tooks.    Han-  er  of  the  land  on  which  the  tree  staods, 

nam  v.  Mockett,  2  fiarnewall  &  Cresswell,  are  DOt  the  sabject  of  larceny.     WalUs  v. 

984,(1824.)    And  a  raccoon.    Warren  y.  J£;(ue,  3  Binnej,  546,  (1811.)     Aliierai 

State,  1  Iowa,  106,  (1848.)  And  wild  bees  bees  in  the  possession  of  the  owner.    StaU 

remaining  in  a  tree  where  they  have  hived,  t.  Murphy,  8  Blackford,  498,  (1847.) 
although  confined  in  sach  tree  by  the  own- 
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Cjiatitn^. 


ABMmiSTBATION. 

1.  BUI  to  enforce  AdmmistrcUion  BondA  The  adminutrataix  de  bonis  nan  of  an  inte»- 
tate  cannot  in  ecjoi^sue  upon  or  enforce  the  adminiatration  bond  given  to  the  ordi- 
naiT  bj  the  original  administrator,  against  his  estate  and  the  oo-snrelies  in  the  bond^ 
TTitQout  showing  some  special  circumstances  why  the  ordinary  himself  did  not  institnte 
tilie  proceedings.    BoUon  t.  Powell^  165. 

2.  Quosre,  whether  the  ordinary  himself  can  institute  a  suit  in  equity  in  his  own  name 
to  enforce  such  bond  ?    lb. 


ADMINISTRATION. 
See  Hqsbaitd  and  Wife. 

ADMINISTBATOBS. 

See  LrsoLYENCT. 

ADYEETISEMENT. 
See  Bamxbuftct. 


In  ConiracL'} 


When  not  subject  to  duty.2 


AMBIGUITT. 
See  Spbcdio  Fxbvoricanck. 

ANNUITY. 
See  LsoACT.    Duty. 


For  Idfe.} 

VOL.  VIII.  51 


ANNurnr. 

See  Will. 
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APPEAL. 
6ee  Baxkbuftct. 

ATTACHMENT. 

Married  Wciman.'\  An  attachment  for  ivant  of  answer  will  UBoe  aganul  a  manied 
woman  who,  haying  wpeared  separately,  and  obtained  an  order  to  answer  s^n- 
lately,  neyertheless  auowa  the  time  fiir  answering  to  ezpixe.    Thidbnesae  t.  Ac' 

ATTOBNEY. 

When  liable  for  CaeU."} 

See  Costs. 


ATTORNEY-GEIJERAL. 
Bight  to  FSe  Informaiion.2 

See  Informatiobt. 

AUCTION. 
See  Wun>iNChi7P  Acts. 

BANKRUPTCY. 

1.  Bofdartqft  Lam  Consolidaiion  Act,  1849— Cbti>Sca<e.]  A  haafcrqvt was i«lbsed  Us 
certificate  by  the  Commiwioner,  for  an  offence  not  enumerated  in  the  256th  section 
of  the  statute  12  &  IS  Vict  c.  106,  namely,  for  sjrstematically  bnving  goods  at  a  oDall 
price  and  short  credit,  and  immediately  seJling  the  ssme  at  still  lower  prices.  He 
was  also  refused  any  protection  except  pending  an  appeaL  On  an  appeal  the  oomt 
refused  to  ^rant  any  certificate,  but  maoe  an  <^er,  by  consent  of  the  assicnees,  giy- 
ing  protection  for  the  person  of  the  bankrupt,  but  leaying  his  property  liaue.  J£rfl- 
hou$e,ui  1^^277. 

2.  Notice  of  Oppoeition.']  A  creditor  who  had  not  giyen  three  days  notice  of  oppott- 
lion  under  the  198th  section,  and  who  was,  therefore,  refused  a  hearing,  was  nol 
allowed  to  appear  befisre  the  appeal-court  to  dischaige  the  aboye  order  or  the  com- 
missioner.   Jo, 

8.  12  4*  18  Vict.  c.  106,  s.  257 —Judgment  Ceriijicate --^  Construction  of  Act  ofParUa- 
ment.}  Under  the  Bankrupt  Law  Consolidation  Act,  1849,  (12  &  18  Vict  c  106,) 
the  commissioners  haye  a  dtscretionarv  power  to  refuse  protection  to  a  bankrupt,  or 
to  refuse  or  suspend  the  certificate  of  confonnity,  in  any  cases  not  within  the  pc»al 
enactment  of  section  256 ;  and  the  judgment  certificate  mentioned  in  section  257,  is 
to  issue  as  well  upon  such  discretionary  refusal,  or  suspension,  as  upon  the  compulsofy 
refusal,  or  suspension,  in  conseauence  of  the  commission  of  any  of  the  offences 
enumerated  in  section  256.  (Sir  Knight  Bruce,  L.  J.,  Dubitante,)  Stanton^  ex 
parte,  288. 

4.  Power  of  Commissioner,!  Semble,  that  whereyer  the  commissioner  thinks  that  the 
conduct  of  the  bankrupt  has  been  such  that  he  ought  to  be  amenable  to  the  commoa- 
law  rights  of  ^e  creoitors,  it  is  in  Uie  power  of  the  commissioner  to  withhold  the 
protection,  and  so  restore  those  common-law  rights.    75. 

5.  Annulling  Adjudication —  Commissioner's  Jurisdiction  —  12th,  lOlth,  and  28S<f  see- 
tions  of  the  Bankrupt  Law  Consolidation  Act,"]  C  was  adjudged  a  bankrupt  in  Feb- 
ruaiy,  1851,  and  on  the  19th  of  the  same  month  a  duplicate  of  the  adjudication  wM 
seryed  on  him.    C  did  not,  within  the  time  limited  by  the  104th  section  of  the  12  & 
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IS  Yict  c  106,  flliow  cauae  to  the  oouit  against  the  Talidity  of  the  atiyadication,  and 
on  the  28th  Febmaiy,  the  a^judicalkm  was  advertued  in  the  Gazette.  On  the  19th 
March,  C  presented  a  petition  to  the  commissioner,  praying  that  the  petition  for  adju- 
dication or  bankruptcy,  or  tiie  adjudicalum  thereunder,  mu;ht  be  annulled :  — 
Hddf  reversing  the  decision  in  15  Jur.  984 ;  8.  c.  7  £ng.  &p.  812,  that  the  conunis- 
flioner  had  no  jurisdiction  to  annul  the  adjudication  after  the  time  allowed  bj  the 
104  A  section  for  showing  cause  agaiiut  the  validity  of  the  adjudication  had  expired, 
and  that  the  petition  so  presented  to  the  commissioner  was  not  a  proper  proceeding 
to  dispute  the  adjudication,  within  llie  meanii^  of  the  888d  section  of  the  act ;  and 
that,  although  a  petition  of  appeal  to  the  Vice-Chancellor  from  the  order  on  that 
petition  was  presented  within  twenty-one  days  from  the  date  of  that  order,  according 
to  the  12th  section,  but  more  than  twenty-one  days  after  the  advertisement  of  adju- 
dication, the  bankrupt  was  not  entitled  to  have  uie  a4Judication  aanolM.  CtarteTf 
ez  parte,  112. 

6.  Bankrupt  Law  Consolidation  Act,  1849  — Jurisdiction  ^^Paffment  of  Money  out  of 
CourL]  The  primary  jurisdiction  in  bankn^tcy  being,  by  the  12th  section  of  tiia 
statute  12  8c  18  Yict.  c.  106,  transferred  to  the  commissionerB,  and  the  jurisdiction 
of  the  Yice-Chancellor  under  that  act.  having  been  exclusively  appellate  and  trans* 
ferred  to  the  Court  of  Appeal  by  the  statute  14  8c  15  Yict  c.  88,  the  Court  of  Ap- 
peal cannot  order  the  payment  of  money  out  of  the  Bankruptcy  Court,  unless  the 
applicatbn  be  made  by  way  of  aj^ieal  fiom  a  commissioner.    Cheetham^  in  re,  279. 

7.  Bankrupt  Law  Consolidation  Act,  1849 — Advertisement  of  Adjudication.']  Four 
partners  were  adjudicated  bankrupta  Two  resided  abroad.  The  adjudication  wai 
made  on  the  8th  of  November.  On  the  18th,  notice  was  given  of  an  application,  on 
behalf  of  the  nartners  abroadt  to  8uq>end  the  advertisement.  On  the  17^  the 
meeting  was  held  to  show  cause  agwnst  the  issue  of  the  advertisement,  and  the  apfdi- 
catkm  was  then  made.  The  oommisnoner  reftned  to  suspend  the  issue  of  the  aover- 
tisement  on  the  ground  that,  as  the  application  was  not  made  within  seven  days  from 
the  adjudication,  he  had  no  authori^,  under  the  104th  section  of  the  12  &  13  Yict 
c.  106,  to  do  so:  — 

Edd^  upon  appeal,  that  **  such  extended  time"  mentioned  in  the  section  meant "  further 
or  longer  tune,"  not  exceediuff  fimrteen  days ;  and  that  the  notice  having  been  given 
witlun  tiie  seven  days  eveiy  ming  was  in  fieri^  and  the  commissioner  £id  authority 
to  grant  the  application.  The  matter  was,  therefore,  sent  back  to  the  commissioner. 
CasteUi^  in  re,  280. 

■ 

BENEFICIAL  INTEREST. 
See  Wnx. 


BILL  FOB  DISCOYEBY. 
See  DiscoYBBT. 

BBEACH  OF  TRUST. 

* 

See  Tbust. 

CALL& 
See  Wan>iNO-vp  Aoxa. 

CASES  OYEBEULED,  kn. 

iSTolniesT.  TWfier,  7  Hare,  867,  note,  overruled, 249 

Smeatkman  y.  Braiff  15  Jur.  1051 ;  8  Eng.  Bep.  46,  ovemiledi       •       «  249 
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Cf  Asio&ef^i  DOtt.} 


CEBTIFIGATfi 
See  Baiixbuftot* 

COALS. 
See  Sfbcoto  FSBroRicAKCK. 

COMPOSITION. 
See  Specific  Febfobmai^cb. 

COMPANY. 

See  Wna>iNa-iTF  Acts. 

CONTBIBUTOET. 

Upfiff9  due.]  Amember  of  the  provittonal  oonunittee  of  an  aMO(»itioii  to  form  axail- 
way  compan^r  which  fidled,  applied  by  letter,  begging  that  fiftjr  shares  might  be 
allotted  to  him.  The  shares  were  not  allotted.  Eb  took  no  part  m  anj  of  tte  pro- 
ceedings, nor  attended  any  of  tiie  meetings :  — '- 

HM^  that  he  was  not  a  contribatory,  the  drcunstonces  being  in  these  leqiecti  di£ferent 
firom  UpJUPs  case.    Cbmoa^f  Q»€,  260. 

CONTRACT. 

AmbigvUyin,'} 

See  Spxcific  Pbbfobmakcs. 

CORPORATION. 
See  Pabties.    Wnn>iNa-UF  Acts. 

COSTS. 

1.  Casts  of  Action  improperly  brougikt']  The  taxing  master  has,  mider  tiie  Sc^dtot's 
Act,  6  &  7  Vict  c  73,  a  discretion  to  disallow  costs  he  may  think  unduly  claimfd. 
Clarke,  in  xe,  87. 

2.  The  disallowance  of  the  whole  costs  of  an  action  of  replevin,  where  replevin  was 
clearly  the  wrong  remedy,  is  a  proper  exercise  of  that  discretion.    lb. 

8.  Attorney  and  CHent.']  An  attorney  is  clearly  responsible,  unless  actmg  on  the  opin- 
ion of  oonnseL    lb. 

4.  Costs  of  Appeal  when  Judges  of  this  Court  differ.']  SerMe^  where,  on  appeal  to  this 
court,  tbe  judgment  below  is  affirmed,  in  consequence  of  a  difference  of  opinion 
between  the  judges,  the  costs  will  follow  the  result    lb. 

5.  Nezt  Friend."]  A  next  friend,  substituted  for  one  who  has  previously  died,  is  liable 
for  all  ^the  costs  from  the  commencement  of  the  suit,  and  not  only  for  such  as  have 
been  incurred  during  the  time  his  name  has  been  on  the  record.  Bligh  v. 
TrodgeU^  79. 

6.  SefMe,  a  next  friend,  appointed  without  his  own  knowledge,  is  liable,  as  between 
himself  and  the  defendants,  to  all  the  costs  of  Uie  suit,  and  has  a  remedy  against  the 
solidtor  who  appointed  him.    lb. 
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dunoeiy. 

7.  AJUegtd  Contnbutory.']  In  appeiJs  under  the  jcdntrstock  companiea  inn^Sng-up  actB, 
this  court  is  not  bouid  by  the  existing  practiee  in  chAnoeiy,  of  not  g^vinc  a  snocess- 
iul  appellant  the  costs  of  the  appeal ;  ont  has,  under  tibe  104th  section  of  Sie  11  &  IS 
Yict  c.  45,  a  discretion  as  to  the  costs  of  the  appeal,  and  also  as  to  all  pveTious  costSi 
JBiott,  ex  parte,  51. 

8.  Official  Manager, '\  Official  managers  who  succeeded  before  the  master,  and  also 
before  the  inferior  court  in  placing  and  retaining  a  person  on  the  list  of  contribu- 
tones,  but  who  fiuled  upon  the  contributor's  appeal  to  the  Loid  Chancellor)  ordered 
to  pay  the  costs  of  the  appeal,  and  all  previous  costs.    Ih, 

See  LuNATia    Fbaotzce.   Wax. 


DEED. 
See  Gift. 

DEMUBBEB. 
See  Injitnction.   Waste. 


When  necessary  Parties.'] 


DIRECTORS. 
See  Fabties. 

DISCOVERY. 


1.  Tide — Fraud  in  obtaining  an  Order /or  the  Conveyance^  of  an  outstanding  Legal 
Estate.']  Bill  by  A,  claiming  to  be  heir  at  law  of  C,  against  B,  also  claiming  to  be 
heir  at  law  of  C ;  alleging  that  B  had  presented  a  petition  to  this  court  under  Sir  E. 
Suffden's  Act,  and  had  obtained  a  conveyance  of  the  outstanding  legal  estate  to  him, 
as  Sie  heir  at  law  of  C ;  and  alleging  that  the  evidence  and  statements  presented  by 
the  defendant  to  the  master,  upon  the  ^th  of  which  the  master  was  induced  to  re- 
port (contraiy  to  the  fact,)  that  B  was  the  heir  at  law  of  C,  were  fidse  and  fraudu- 
lent ;  praying  a  declaration  that  B  was  a  trustee  of  the  le^  estate  for  him,  and  that 
he  should  be  restrained  from  using  it  against  him.  The  bill  contained  various  inter* 
rogatories,  addressed  to  the  discovexy  of  the  alleeed  &Ise  and  firaudulent  evidence 
and  statements.  The  defendant,  by  his  answer,  denied  A's  title,  and  he  refused  to 
answer  any  of  the  interrogatories  relaling  to  the  evidence  and  statements  produced 
before  the  master,  on  the  ^und  that  he  could  not  give  that  discovery  without  dis- 
closing the  evidence  of  his  own  title;  but  he  denied  that  any  of  such  evidence  or 
statements  were  either  false  or  fraudulent,  or  that  they  would  prove  any  of  the  alle- 
cations  in  the  bill : — 

H3d,  affirming  the  decision  of  the  late  Master  of  the  Bdls,  allowing  exceolions  to  the 
answer,  that  B  was  not  protected  from  ^e  discovery,  which  was  required  as  a  means 
to  establish  the  fraud  averred  in  the  bill,  although  incidentally,  B  may  have  to  dis- 
close his  own  title.    Slainton  v.  Chadtoick,  105. 

2.  MateriaUty  of  Discovery  of  Relief  prayed — Exceptions  for  Scandal  to  material  Dis^ 
covery  overruled^]  A,  B,  and  C,  were  partners.  A  med,  having  bequeathed  his 
residuary  property  to  6.  S.  and  H.  S.  equally.  H.  S.  thereu^n  assumed  to  act  as 
partner  in  the  place  of  A,  and  emploved  the  assets  in  the  busmess.  A  bill  was  filed 
py  G.  S.  to  administer  A's  estate,  and  for  an  account  of  the  assets  employed  by  H.  S. 
in  the  business.  The  bill  allegeid  that  the  partnership  was  now  to  tie  wound  up, 
denied  the  right  of  H.  S.  to  be  a  partner,  ana  stated  that  B,  another  of  the  partners, 
had  been,  since  some  time  before  A's  death,  imbecile,  and  incapable  of  transacting 
bunness.  This  last  statement,  and  the  intenogatories  foundea  np(»  it,  being  ex- 
cepted to: — 

Hem,  that  B's  state  of  mind  during  this  time  was  a  material  ftct  in  consideriDg  whetiber 

61  • 
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H.  S.  iTM  ^eapeAj  a  partnery  and  wliedier  it  was  poniUe  now  to  wind  np  tfie 
nenhip  buainefli.    Xhe  ezoeptknu  were  OTennled.    Stolon  t.  Cku^tman^  i& 


(Mer  en  Ihuiee  to  receke.'} 


For  Scandal'} 


DIVIDENDS.- 
See  Tbubtss  Act» 

DUTY. 
See  LxoACT  Duty. 

EASEMENT. 

See  IiTJUKCTiON. 

EQUITABLE  M0BTGA6E. 
See  Husband  ajtd  Wifs. 

EXCEPTIONS. 
See  DuooYEBT 

EXECUTORa 
See  lN80LvxiKnr. 


EVIDENCE. 
To  eonini  a  Written  Agreement'] 

See  Statute  of  Fbattds. 
PrivUeged  CormvniecUhns.'] 

See  FsmLEGED  CoMMumcATioira. 


FEME  COVERT. 
See  Attachhxnt. 

FORECLOSURE. 

1.  1\do  Mortgages,"]  A  mortgagee,  having  separate  mortoges  created  b^  tlie 
moT^agor  on  two  different  estates,  lias  not  a  nght  to  foreclose  both  estates  on  non- 
paynent  of  the  agore^pte  amonnt  of  debts,  but  can  only  foreclose  each  separately  ob 
non-payment  of  ^^ftat  is  secured  npon  it    Smeaihman  t.  Brag^  46. 

%  Form  of  Order — Inquiry — Incumbrances.]  Where  fbredosnre  is  sought  by  elaim« 
an  option  is  given  to  the  plaintiff,  at  the  hearing,  to  take  either  the  common  order 
for  foreclosure,  or  an  inquiiy  as  to  the  existence  of  other  incumbrances,  suspending 
the  order  for  foreclosure  till  after  the  report    lb, 

8.  Parties — Mortgagees.]  Upon  a  claim  by  an  equitable  mortgagee  aeainst  a  mcoiga- 
ffor,  asking  for  a  sue,  and  also  that  the  several  other  mortgages  might  be  summoned 
before  the  master,  or  that  a  decree  mis ht  be  made  to  ascertam  what  mcH^gages  thero 
^*eie»  and  theff  piii(uitM0|  the  oonrt  rmaed  the  Older.    Burgess  y.  Sturgis  270. 
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FRAXSIk 
See  BxBCOTKBT. 

FRAUDS,  STATUTE  OF. 
See  Spbczfxg  Febfobicakcb. 

6IFTI 

Deed'^Voluniarif  (hfUfevanee'^  Baron  and  Feme  ^  Qmtiru^we  TVtMt]  G.  P. 
executed  a  document  which  was  attested  hy  two  witnesses,  giving  and  granting^  to 
£.  F.  his  wife  a  freehold  house  in  which  they  resided.  6.  F.  afterwards  died,  with- 
out havinff  made  any  will,  and  his  heiress  at  law  brought  an  action  of  ejectment  to 
lecorer  the  possession  of  the  house  and  premises  fitvaJS.  F.  and  obtained  a  yerdict; 
upon  which  £.  F.  filed  this  bilL  Upon  a  motion  to  dissolve  an  injunction  which  had 
been  obtained:^^  • 

SeH  that  ^  gift  was  incom|dete;  that  the  relaiionship  of  tnistoe  and  eeeHd  que  trurt 
was  not  cresSsd;  that  this  court  would  not  assist  either  partjr,  but  leave  them  as  it 
firand  them ;  and  that  the  injunction  must  be  dissolved.    Price  v.  Pricey  S71. 

See  HuflBAMO  jan>  Warn, 

QVARMTIEE. 
See  Spbgzfio  Fbsvobxanob. 


6UABDIAN. 
TbaZwurtiff.] 

See  LuHAXic 


HUSBAND  Ain)  WIFE. 

1.  Wif^M  BquUy  to  a  Settlemeni — Beversiimanf  Choee  in  Ae^Mi^  A  wife's  equity  to 
a  settlement  does  not  extend  to  include  a  reversionary  interest  m  stock.  The  settle- 
ment df  that  fund  cannot  be  asked  for,  until  it  fiiUs  into  possession,  that  is,  untQ  the 
husband  has  a  right  (subject  to  this  equity)  to  receive  it    Oibom  ▼.  Morgan^  192. 

S.  Gift  by  Husband  to  W^f^'^  Frevioudy  to  a  nuurriage  then  in  ccmtemplalkn,  the  in- 
tended husband,  by  his  aj^ent,  paid  off  two  equitable  mortgage  debts  of  the  intended 
wife,  secured  by  a  deposit  of  title-deeds  belouffins  to  her.  He  did  this  apparently 
to  save  the  expense  of  a  lesal  mortgu^,  mien  would  otherwise  have  been  re- 
quired by  the  mortgagees.  The  title-<&eds  still  remained  in  the  custody  of  the 
mortgagees.  The  marriage  wa9  solemnised ;  there  was  no  settlement,  or  agreement 
for  a  settlement  lliere  was  no  issue  of  the  marriage ;  the  husband  predeceased  the 
wife,  intestate.    His  widow  took  out  administration  to  him : — 

Hdd^  that  the  husband  did  not  intend  to  make  a  gift  to  the  wife  of  die  money  which  he 
had  paid  fbr  her,  and  that  the  debt  still  existed  on  the  security  of  the  eqtdtable  mort- 
gage in  fiivor  (^the  personal  estate  of  the  deceased  husband.    Qooch  v.  Qoock^  141. 

See  Wnx.    Attacbkent. 

INFOBMATION. 

iitfofn«3h(70fMra{ -« JBoffwoy  CbmjMm3f----Jb/iiMiM»**CbiRp2c^iMi  of  uHtoU  Zim.] 
Where  a  railway  company  was  anthorixed  to  make  »  direct  line  of  railwayi  with  a 
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branch  nQwsy,  and  were  aboat  to  coooplete  and  open  the  direct  line,  hot  had  ahan- 
doned  the  branch  line,  (he  Attome]r-Geneial  haa  no  ri^t  to  file  an  infinmalian  to 
restrain  the  opening  of  the  direct  line,  as  a  means  of  compelfing  the  oompletioQ  of 
the  branch  line,  alleging  that  the  abandonment  of  the  branch  nne  iraa  an  ii^nzj  to 
the  public.    Attomei^ueneral  ▼.  2^  Bumuu^kan^  Oxford^  jre.  BaSwaff  Co.  MS* 


INJUNCTION. 

1.  Legal  Bight  acqwrtd  fending  Jn/tmcfton.]    Fending  an  injnnctian,  which 
granted  upon  the  authority  of  a  case  that  was  ultimately  orerruled,  the  defisndant 
acquired  a  Btatutonr  right  as  against  the  nLuntiff: — 

Eeld^  that  upon  dissolvine  the  izyunction,  the  court  would  not  impose  tenns  upon  the 
defendant  which  would  have  the  effect  of  depriTing  him  of  his  zi^t  so  acquired. 
South  Staffordshire  Railway  Co.  t.  HaU^  229. 

2.  Action — StreanL]  In  granting  an  injunction  after  a  plaintiff  has  estahKshM  his 
right  at  law,  the  court  is  not  gmded  by  the  amount  of  daaiaffes;  the  oooii  wiH  eon- 
siaer  whether  the  injunction  will  afford  the  plaintiff  die  relief  to  which  he  is  entitiedt 
and  will  not  grantit  merely  because  the  plaintiff  has  a  legal  zi^  to  the  tfaing  aoo^ 
to  be  protected.     Wood  ▼.  Suteliffe^  217. 

3.  As  to  the  right  to  use  the  water  of  a  stream  generally.    J5. 

4.  Bailtoay  CompanyJl  A  company  was  authorized  bjr  three  acts  of  paifiaaaeDt  to 
make  three  distinct  railways,  (not  forming  one  line,)  wnh  separate  amount  of  capital 
for  each.  Another  railway  company  was,  by  a  fourth  act  ci  parliament,  authorued 
to  take  a  lease  of  the  three  lines,  and  did  so ;  and  the  whole  undertakiog  was  placed 
under  the  control  of  a  joint  committee  of  directors  of  all  the  companies.^  One  of  the 
three  lines  was  sufficiently  completed  to  be,  and  was,  opened,  ana  the  direeion  made 
calls  for  the  purpose  of  entirely  fSniwhing  the  opened  Ime,  the  other  two  bdns  aban- 
doned. An  injunction  was  granted  at  the  Bolls,  restraining  the  application  oTmooey 
and  the  making  of  calls  for  any  purpose  not  authoriEed  by  the  three  acte,  excepting 
only  for  the  purposes  of  ordinary  repair :  — 

Held  J  on  appeal,  that  on  an  interlocutory  application,  in  the  absence  of  tiie  lessee  eooH 
pauy,  the  opened  line  beine  worked  under  the  direction  of  tlw  joint  commitleei  tiie 
injunction  must  be  dissolved.    Hodgson  ▼.  Earl  o/PowiSf  257. 

5.  Power  to  restrain  Parties  from  doing  unlaw/td  Acts —  Want  of  Power  to  undo  whai 
has  been  done.']  The  above-named  railway  company  had  become  owners  of  a  canal 
by  purchase,  and  they  were  bound,  by  several  statutes,  to  keep  it  open  and  navigar 
ble.  The  plaintiff  was  the  owner  of  a  mill  abutting  upon  a  sort  of  bay  in  the  cai^ 
which  he  alleffed  fonned  part  of  the  canal  itself;  this  lact  was  denied  by  the  defend- 
ants, who  buiU  a  wall  across  the  bay,  so  as  to  make  the  canal  of  the  same  width  there 
as  in  other  parts.  The  plaintiff  med  his  bill  for  an  injunction  to  make  the  defend- 
ants undo  what  had  been  done,  and  to  prevent  them  from  doin^  more : — 

Heldj  that  the  court  could  not  make  the  defendants  undo  any  thing  done,  but  that  tiie 
pluntiff  was  entitied  to  an  injunction  to  restrain  them  from  proceeding  to  do  more, 
on  the  plaintiff  undertaking  to  bring  an  action  at  law  to  try  the  disputed  xi^it. 
Bradbury  v.  ITte  Manchester^  Sheffield,  and  Idnednshire  Baihoay  Co.  143. 

6.  Copyright,']  In  1844,  the  plaintiff  purchased  the  English  copyr^ht  of  some  muaeal 
compontions  by  Mendelsohn.  In  August  of  that  year,  the  plaintiff  published  titis 
music  in  England,  and  it  was  published  simultaneously  in  mrlin.  Jn  1849,  there 
being  then  conflicting  decimons  on  the  question  of  foreign  cogrnght  in  Eneland,  the 
defendant  published  the  said  music  onlus  own  account  The  pUdntiff  Uiereupon 
gave  the  defendant  notice  to  desist  from  such  publication,  or  that  he  would  take  le^ 
proceedings  agsdnst  him.  The  defendant  paid  no  regard  to  such  notice.  The  plain- 
tiff delayed  to  proceed  ag^dnst  him.  In  Ma^,  1851,  tiie  Appeal  Court  of  the  Ex- 
chequer Chamber  decided  in  favor  of  the  foreign  copyright.    The  plaintiff  thereupon 

gave  another  notice  to  the  defendant  to  desist,  and,  upon  his  disre^irding  it,  filed  this 
ill  for  an  injunction.  On  motion  the  injunction  was  eranted,  and  the  plaintiff  was 
put  on  terms  to  bring  an  action  to  tzy  his  right,  if  the  £fendant  requixea  )um.  Bw^ 
ton  y.  JameSf  155. 
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7.  BSH  to  restram  ike  RegvUration  of  Skare$'^  Demurrer — MtUHfarmuneiiA  The 
directon  of  a  proyisioiuiuy  re{[iitexed  oompaay  pnrehaied  a  lease  oCa  mine,  &r  2000 
shares,  to  be  conaideved  as  paid  up,  from  the  defendant  8.,  acting  on  behalf  of  him* 
self  and  the  plaintiff.  The  lease  ma  assigped  to  trustees  for  the  company,  and 
2000  free  shares  were  allotted  to  S.  in  his  own  name.  The  company  was  completely 
TOffistered,  but  S.  never  ezecnted  the  deed  of  settlement,  or  registered  as  a  share- 
holder in  respect  of  these  shares.  S.  had  made  adyances  on  the  shares  for  the 
plaintiff,  and  nad  brought  an  action  for  the  same.  A  lull  by  the  Dlaintiff  a|j;unst 
o.  and  the  company,  for  specific  peiformance  and  delivery  of  sealed  certi^tes, 
and  to  have  the  accounts  between  S.  and  the  plaintiff,  in  respect  of  the  advances 
taken,  and  the  action  stayed,  and  also  for  an  injunction  to  restrain  any  execution 
of  the  deed  or  registry  as  to  these  shares,  was  demurred  to  by  the  company  for  want 
of  eauity,  and  mmtifiuiousness : — 

Held,  toat  the  company  were  bound  to  re^ster  and  deliver  sealed  certificates  to  the 
plaintiff  in  respect  of  his  1000  shares ;  that  the  company  were  trustees  for  that  pur- 
pose ;  and  that  the  bill  was  not  multi&nous.    F^e  v.  Swabyf  184. 

♦ 

8.  iMuncHonJ]  On  motion  for  an  iniunction,  it  appeared  that  S.  had^  refused  to 
deliver  to  tne  plaintiff  his  shares,  alleging  teud  on  the  part  of  the  plaintiff  in  the 
prqjection  of  the  company,  and  that  the  mine  was  worthless,  and  that  S.  had  exchanged 
the  2000  free  shares  for  others.  Injunction  granted  (on  payment  of  the  balance  of 
advances  into  court,)  to  restrain  S.  from  executing  tne  deed  of  settlement,  or 
registering  the  2000  shares,  and  to  restnun  the  company  from  allowing  any  such 
execudon  or  ze|pstiy.    lb. 

See  LnroBKATxoK.    Wabti. 


INSOLVENCY. 

1.  PoUcies  of  Insurance — ^Executors  and  AdmuMetratore."']  By  a  postnuptial  settle- 
ment, in  1810,  R.  M.  settled  the  moneys  to  become  payame  on  three  pohcies  of  in- 
surance on  his  life,  upon  trust  for  B.  M.,  his  wife,  for  life;  and  after  her  decease, 
upon  trust  for  his  i^pointees ;  and  in  de&ult  of  appointment,  in  trust  for  the  children 
or  the  marriage ;  ana  he  covenanted  to  keep  up  the  policies.  In  1821 ,  B.  M.  appoint* 
ed  that,  after  the  death  of  B.  M.,  the  moneys  should  be  made  over  to  his  execttiors 
and  administrators.  By  a  subsequent  order  of  this  court,  in  1821,  the  trustees  were 
Erected  to  sell  the  policies  to  the  insurance  oflELce,  and  to  bring  the  money  into  court 
to  be  invested,  the  dividends  to  accumulate  during  the  joint  lives  of  R.  !£  and  B.  M. 
In  1828,  R.  M.  took  the  benefit  of  the  Insolvent  Debtors  Act  In  1845,  R.  M.  be- 
came bankrupt,  and  obtained  his  certificate.  In  1847,  B.  M.,  the  wife,  died.  Li 
1860,  the  children  of  the  mazriage  presented  a  petition,  praying  that  they,  who  were 
next  of  kin  at  the  date  of  the  appomtment,  might  be  declared  entitled  to  the  fund, 
and  for  payment,  or  that  it  miffht  be  accumulated  till  the  death  of  R.  M.  An  order 
was  then  pronounced,  bv  the  uite  Vice-Chancellor  of  England,  in  the  latter  alterna- 
tive. The  assiffnees  in  oankruptcy  appealed  from  that  order,  and  the  asmsnee  in  in- 
solvency, who  heul  not  been  before  the  court,  presented  a  petition  to  discharge  that 
order,  and  for  payment  of  the  Amd :  — 

HMf  reverring  the  decision  of  the  Vice-ChanceUor,  that  the  effect  of  the  appointment 
was  to  make  the  property  a  part  of  the  persona*  estate  df  R.  M.,  subject  to  the  life- 
interest  of  B.  M. ;  and  that  neither  the  next  of  kin  of  R.  M.  were  desisnated  by  the 
appointment,  nor  were  the  executors  or  administraton  to  take  benencially.  Mac- 
kenzie T.  Mackenzie^  67. 

2.  Observations  as  to  the  nature  of  the  interesto  which  the  children  of  the  marriage 
took  under  the  settlement,  and  the  appointment    76. 


INSURANCE. 
See  Inboltbhot* 
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J0I2rr-ST0CK  COMPANIES. 
Sob  Wmimio-iTF  Acts. 

JURISDICTION. 
See  TbuBTBB  Act. 

LEASE. 
See  SpiBOOTc  Pebfobmancb. 

LEGACY. 
See  Will. 

LEGACT-DUTT. 

A  testator  deTued  his  feal  and  perBonal  estates  sabject  to  die  paymeiitef  a  dear  yeat^ 

rent-diam  or  amraity  of  lOw.  to  S.  G. : — 
JSeld^  that  t£e  legacy-dutjr  -w»  chargeable  on  the  testatoor's  estate,  and  that  the  amnu- 

tant  took  the  annuity  free  of  l^acy-du^.    Bailey  t.  JBoIT,  61. 

LUNATIC. 

1.  (jhardtan  ad  Litem  to,  without  Comimssion,']  Guardian  ad  litem  to  hmatic  defend- 
ant (not  so  finind  hj  inquisition)  appcnnted  without  a  commission-  Piddodse  y. 
SnUihf  95. 

8.  Co8iB  oflnquintion  on  a  tuceessfid  Travene^  A  person  found  lunatic  by  inqiiia- 
tion  may  traverse  as  a  matter  of  right    Loveday^  ex  parte,  286. 

8.  On  a  successful  trayerse,  the  costs  of  the  parties  suine  out  the  commission  irill  not  be 
allowed  as  a  matter  of  course  out  of  the  property  of  the  alleged  lunatic.    76. 

4.  On  the  contrary,  unless  a  ffrant  has  actually  been  made  under  the  prior  inqnisitioii, 
or  nnless  there  is  property  beloniang  to  the  alleged  lunatic  in  the  hudsaf  the  ooork, 
the  court  has  no  jurisdiction  to  auow  such  costs,  ^fther  under  the  6  Geo.  4»  c  68,  or 
otherwise.    76. 

MARBIED  WOMEN. 
See  Attachment. 

MINERALS. 
See  Sfscivig  Psrfobmakcb. 

MISTAKE  IN  LAW. 
See  SPKCiric  Pebfobmaztob. 

MOIETY. 
See  Sfboutio  Pbbfobmakob. 
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M0RTGAGB. 

1.  Mofigypr  and  Mortgagee'—  Trane^  tf  Mifrtaage—'Tackma,']  A  mortgaged  an 
eatete,  A,  to  B  for  200{.,  and  an  esta^  X,  to  B  for  1200(.  This  latter  mor^i^  was 
tnuuferred  to  a  trustee  for  C.  Then  A  ooade  a  fbrdier  chaige  of  4002.  npon  bodi 
X  and  T  in  fiiTor  of  B ;  and  aftenratdi  D  contracted  to  pnrcIiaM  T  of  A  for 
1500t  and  to  have  the  benefit  of  the  mortgage  to  C  in  the  mean  thne,  pajins  her 
off  with  1 2002.,  part  of  the  1 6002., "  in-diiohBrge  of  her  said  mortange,"  bat  ftipnbting 
to  hare  the  fall  benefit  of  her  mortgage  secnxily.  On  a  bill  filed  hj  A  against  S 
and  D  for  payment  or  foredosore : — 

Bdd^  reversing  the  decree  below  npon  both  pointSi 

First,  that  the  12002.  debt  was  not  so  extingaiahed  by  the  payment  by  D  to  C  aato 
deprive  D  of  his  priority  on  the  estate  Y« 

Secondly,  that  D  coald  not  redeem  B's  interest  in  the  estate  Yon  payment  of  4001. 
only,  bat  most  pay  the  debt  of  2002.  as  well     Waits  t.  SgmUt  247* 

2.  Holmes  t.  Turner  and  Smeaikman  t.  Bray  overmled.    Ih» 
Foreclosure*'} 

See  FOBBOLOSUBE. 

MOTION& 
See  F&ACTzcs. 

MULIIFABI0nSNE8& 
See  iHJmrcTXOH; 


When  UaUefor  Oosts."} 


KEXT  FBIENIX 
See  C08I8. 

FABTNERSHIP. 
See  DiscoTXBT. 

FABTIES. 

1.  Persons  in  wUeresL^  An  administration  claim  was  filed  by  an  ezecntor  agunst  his 
co-ezecntors  only,  withoat  making  any  person  beneficiidly  intererted  a  defendant : — 

Heldf  that  one  at  least  of  the  persons  beneficially  interested  must  be  made  defendant  to 
such  a  claim  in  the  first  inrtance.  Hiis  would  be  necesaanr  where  the  daim  was  to 
administer  personal  estate  only,  and  a  JforUori  where  it  seeks  administntion  of  bodi 
real  and  penonal  estate.    Leslie  y«  Smth^  97. 

2.  Directors —  Winding^  ActJ]  On  demurrer  to  a  bill  filed  by  a  shareholder  in  a 
nrojected  company,  on  oehalf  of  himself  and  all  other  shareholders  except  the  de- 
fendants, who  were  called  **  the  finance  committee,"  stating  that  he  and  otiber  share- 
holders had  paid  their  depositB,  that  the  finance  committee  had  the  sole  control,  and 
that  lis.  6d.  had  been  repaid  on  some  of  the  shares,  and  praying  an  aocoont  and 
an  apportionment  of  the  saiplus  between  the  plaintiff  and  the  other  sharehold- 


Beldf  that  no  directors  were  necessary  parties ;  that  all  the  shareholden  need  not  be 
I«rties;  that  those  who  had  not  receiyed  back  the  17«.  Bd.  were  not  neceoiaiy  par- 
ties;  and  that  the  plaintiffs  were  not  boond  to  proceed  under  the  Winding-up  Act 
Clements  y.  Bowu^  238. 
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Defective  execution.^ 


FEBSONALTT. 

See  Will- 
powers. 

See  Will. 
PRACTICfi. 


1.  MoHons.']    A  motion  not  made  when  called  on  la  to  be  treated  as  an  ahaadoned 
motion.    Turner  t«  IWiMr,  187. 


2.  Bight  to  Beffin.!  Where  there  are  two  petitions  appealing  fixxn  an  order,  one  to  the 
effect  that  no  relief  ouffht  to  have  been  g|ranted,  and  the  other  tiiat  a  greater  near 
rare  of  relief  ought  to  Eate  been  granted,  it  is  more  convenient  that  tiie  petition  ask- 
ing the  relief  should  be  opened  ^L    NeaU  t.  PtnJb,  205. 

3.  3fotibfw.]  Where  several  counsel  state  that  thej  have  lespectivelj  pressing  om^ 
tions  to  make,  the  court  calls  on  the  senior  oounseL    Soltau  t.  De  Hdd,  1S2. 

4.  Where  notice  of  motion  has  been  given  for  a  certain  daj,  that  motion  does  not 
thereby  obtain  precedence  on  that  day.    Ih. 

5.  SenhUf  on  the  last  day  of  term  only  nnopposed  motions  by  the  oater  bar  take  prece> 
dence.    lb. 


6.  Setting  down  amended  special  CkueJ]  After  a  special  case  had  been  set  down  for 
hearing,  and  before  it  came  on  to  be  heard,  a  tenant  in  tul  of  the  properly  to  whidi 
the  case  related  was  bom,  who  was  a  necessary  party  to  the  case.  On  motion  ex 
parte,  an  order  was  made  to  dischaige  the  order  to  set  down  the  oii^nal  case,  and  to 
set  it  down  a^^  amended,  by  adding  the  infimt  tenant  in  tail  as  a  pu^>  &nd  that  it 
should  keepits  place  in  tiie  papjer,  fresh  appearances  being  entered  mr  all  the  de- 
fendants.    Thistlethwayte  t.  Gamier^  204. 

7.  Next  Friend —  Costs.']  A  bill  was  filed  by  a  married  woman  concemii^  her  mm- 
rate  property,  in  the  name  of  a  next  friend,  who  had  died  two  days  bemre  the  bill 
was  nied!.  About  fifteen  months  afterwards  her  solicitor  rabstitnted  B  as  her  next 
friend,  witiiout  his  knowledge.  A  year  later  the  biU  was  dismissed  for  want  of  pro- 
secution, and  costs.  Notice  of  this  motion  to  dismiss  the  bill  was  served  on  the  plain- 
tiff's agent^  and  by  him  sent  by  post  to  B,  but  not  in  time  to  enable  him  to  appear 
on  the  motion.  This  was  the  first  mtimation  that  B  received  of  the  existence  or  the 
suit  The  solicitor  of  the  married  woman  had  become  insolvent,  and  had  absconded 
to  America.  B  moved,  without  serving  the  solicitor  personally,  or  by  rabstitntion, 
wiUi  notice  of  tiie  motion,  to  vary  the  order  dismisBing  the  bill  with  coste,  by  orderinff 
that  the  solicitor  should  pay  the  costs.  This  motion  was  refused,  with  costs.  BUfi 
V.  Tredgetty  79. 

8.  Ai)|)lications  under  the  10  &  11  Vict  c.  96,  and  the  12  k  18  Yict.  c  74,  must  be  by 
petition,  and  not  by  motion.    Harrison  v.  Massdm,  64. 

9.  Dismissal  of  BiU  against  useless  Defendant-- Costs.']  A  bill  was  filed  agzunst 
several  defendants  for  the  recovexy  of  certain  small  tithes ;  one  of  these  defendants 
being  a  quaker,  his  solicitor  apjuied  to  the  plaintiff's  solicitor  to  dismiss  the  bill 
against  him,  and  to  proceed  to  recover  the  tithe  from  him  under  the  8  &  4  WilL  4, 
c  74.^  The  plaintiff  consented,  on  condition  ^t  the  defendant  would  admit  the 
pliuntiff 's  title  to  the  tithe,  so  as  to  bring  the  case  within  the  statute.  The  defendant 
prepared  an  answer  not  admitting  tiie  titie.  Subsequentiy  by  airangement,  tiie 
answer  was  revised,  so  as  to  admit  the  plaintiff's  tatie.  Proceedings  were  then 
taken  aeainst  the  defendant  to  obtain  a  warrant  of  distress  under  the  above  statotew 
Before  toe  magistrates  the  defendant  agsun  refused  to  admit  the  plaintiff's  titie,  but 
his  admisnon  in  his  answer  being  read,  the  warrant  was  granted.  Hie  plaintiff  now 
moved  to  dismiss  the  bill  against  this  defendant,  without  costs,  and  that  tae  defendant 
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zmffht  pay  the  costs  of  the  motion :  —  His  honor  made  an  order,  dismissmg  the  biU, 
wiSiout  costs,  but  refused  to  give  any  costs  of  the  motion.     Wright  t.  Barlow j  125. 

10.  Where  a  suit  becomes  useless  against  a  particular  defendant,  it  is  a  laudable  course 
for  the  plaintiff  to.dismiss  the  bill  against  nim,  and  he  may  incur  censure  if  he  brings 
the  suit  to  a  hearing  without  doing  this.    lb. 

See  Attachmeiyt.    Fobeclosube.    Lxtkatic. 


PRECATORY  WORDS. 
See  Wnx. 

PRIOBITT. 

See  Will. 

PRIVILEGED  COMMUNICATION. 

1.  A  bill  was  filed  by  one  of  two  residuary  legatees,  to  set  aside  the  purchase  by  the 
executors  of  certain  shares  of  a  ship,  which  were  part  of  the  testator's  assets.  The 
defence  was,  that  the  purchase  by  the  executors  was  made  at  the  special  desire  of 
the  residuary  legatees,  who  sent  their  solicitor  to  the  executors  to  overcome  their  ob- 
jections to  make  the  purchase.  The  defendants  examined  the  solicitor  to  prove 
these  facts.  An  objection  being  made  to  his  depositions,  they  were  suppressed,  as 
being  in  violation  of  professioniu  confidence.    Lodge  v.  Prichardj  121. 

2.  In  a  suit  by  next  of  kin  of  a  testator,  challen^g  a  residuary  ^ft  made  by  his 
will  to  his  executors,  on  the  ground  that  it  was  made  on  a  secret  trust  for  an  illegal 
purpose,  which  the  executors  had  promised  to  peiform,  the  court  held,  that  commu- 
nications had  between  the  testator  and  the  solicitor  employed  by  him  to  prepare 
the  will,  with  reference  to  the  will  and  the  trusts  thereof,  were  not  privileged ;  but 
that  communications  with  reference  to  the  will  and  the  trusts  thereof,  had  after  the 
death  of  the  testator,  between  the  solicitor  and  the  executors,  who  had  continued  to 
employ  hun  as  their  solicitor,  were  privileged.    RusseU  v.  Jackson^  89. 

8.  The  rule,  that  communications  between  solicitor  and  client  are  privileged,  does  not 
in  the  absence  of  an  illegal  purpose  by  a  testator,  apply  to  communications  had  be- 
tween him  and  his  solicitor  with  reference  to  the  dispositions  contained  in  his  will ; 
nor  will  such  communications  be  protected,  on  the  ground  that  they  may  lead  to  the 
disclosure  of  an  illegal  purpose  entertuned  by  the  testator.    Ih. 

4.  The  rule  of  privilege  protecting  confidential  conmiunications  does  not  extend  to 
communications  between  the  solicitora  of  opposite  parties.     Gore  v.  Harris,  147. 

5.  Demurrer  by  Witness  to  Interrogatory,  on  the  Ground  of  PrivUefieJ]  A  bill  was 
filed  to  set  aside  a  deed,  on  the  ground  of  alterations  having  been  improperly  made 
in  it  after  execution.  A  defendant  examined  the  solicitor  of  a  plaintiff  as  a  witness 
to  prove  communications  between  them,  showing  that  the  solicitor  was  aware  of  the 
alteration  of  the  deed.  To  the  interrogatory  on  this  point  the  witness  demurred, 
because  he  alleged  that  it  inquired  about  matters  only  known  to  him  as  solicitor  for 
the  plaintiff:  — 

Held,  that  this  could  not  protect  him  firom  the  necessity  of  disclosing  his  communica- 
tions with  the  defendant    lb, 

PRODUCTION  OF  DOCUMENTS. 

1.  Where  an  answer,  admitted  to  be  sujfficient,  does  not  admit  the  possession,  &c.,  of 
certain  documents,  no  allegation  of  falsehood  or  fraud  will,  at  a  subsequent  stage  of 
the  suit,  entitle  the  plaintiff,  on  motiony  to  obtain  the  production  of  such  documents ; 
VOL.  VIII.  52 
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the  remedy  under  sncli  ciicmnrtanoes  must  be  dther  by  crimiiial  proceedings,  or  bj 
a  new  UlL    Beyndl  t.  j^prye,  85. 

PBOCHEIN  AML 

When  liable  for  eosti.^ 

See  Costs. 

PROFESSIONAL  COSfACUNICATIONa 
See  Fbivilbgbd  Ck>HHX7HiCATiOHa. 

BAILWAY  COMPANY. 
See  Infobhatiok. 


B31  to  reitram.'} 


CoiUonS\ 


When  to  he  given  ii|).] 


BEGISTRATIOK. 
See  Injuhctiok. 

RELEASE. 
See  Sfecifxo  Psbfobhancb. 

REPLEVIN. 
See  Costs. 

RESmUARY  LEGATESa 
SeeWxix. 

SECURrnEa 

See  Specific  Psbfobicakcb. 

SHAREHOLDERa 
See  Pabtiss. 

SHIPTIN6  CLAUSE. 

See  Will. 

SCANDAL. 
See  DiscoYEBT. 

SOLICITOR'S  ACT. 
See  Costs. 

SOLICITOR  AND  CLIENT. 
See  Pbiyzlxoed  CoHMinncATiOKS. 
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SPECIFIC  PERFORMANCE. 

1.  Composition  on  Another's  Debts — Release  by  a  given  Day."]  An  agreement  to  gua- 
rantee a  composition  to  all  the  creditora  of  a  third  person  who  shoum,  before  a  day 
specified,  sign  a  release  to  the  debtor  of  their  respective  chums,  is  an  agreement 
entered  into  with  such  creditors  only  as  actually  signed  before  that  day,  and  cannot 
be  enforced  in  &Yor  of  a  creditor  who,  in  consequence  of  a  misapprehension  by  bolh 
^rties  of  their  respectiye  rights,  failed  to  sign  the  release  before  the  day  specified. 
Emmett  ▼.  Dewhirstf  83. 

2.  Mistake  in  Law — Right  to  retain  Securities.']  Where  such  an  ag;reement  con- 
tained no  stipulation  for  givinff  up  securities,  a  creditor  declined  to  sign  the  release 
till  the  result  of  an  action,  broueht  by  him  against  the  acceptor  of  certain  Inlls 
which  he  had  discounted  for  the  debtor,  should  m  known :  the  guarantee  insisting 
on  the  delivery  of  the  bills,  the  settlement  was  postponed,  and  the  release  was  not 
signed  within  the  time  specified  by  the  agreement :  — 

Heldf  upon  a  bill  filed  by  the  creditor  for  specific  performance  of  the  a^pneement,  that 
although  both  parties  were  under  a  misapprehension,  the  creditor  being  entitled  to 
retain  the  bills,  and  'although  his  fiulure  to  sign  the  release  arose  from  such  misap- 
prehension, the  creditor  was  not  entitled  to  relief.    lb. 

8.  Statute  of  Frauds^  Sect.  4.]  Held,  obiter,  that  such  an  agreement,  being  an  agree- 
ment to  pay  the  debt  of  another,  is  within  the  4th  section  of  the  Statute  of  Frauds, 
and  cannot,  in  the  absence  of  fraud,  be  varied  by  a  subsequent  parol  agreement  lb. 

4.  Ambiguous  Agreement —  Undivided  Moiety.']  A  contract  for  a  lease  of  ^Coals^ 
Sfc.,**  or  *<  Minerals f"  is  too  ambiguous  to  be  carried  out  by  this  court  Price  v. 
Griffith,  72. 

6.  A  contract  by  the  owner  of  one  undivided  moiety  of  a  colliery,  for  a  lease  of  the 
whole  colliery,  will  not  (in  the  absence  of  fraud  orx^ollumon)  be  decreed  to  be  spe- 
cially carried  out  as  to  hb  own  moiety,  either  with  or  without  compensation.    lb, 

6.  Sembte,  in  such  a  case  the  parties  wUl  be  left  to  damages  at  law.    lb. 

STATUTES  CITED,  EXPOUNDED,  &a 

6  &    7  Vict  c.  73 S7 

lO&ll  Tictc.  96 64 

12  &  13  Vict  c.  106 280 

12  &  18  Vict  c.  74 64 

12  &  13  Vict  c  106,  8.  257 883 

TACKING. 
Of  Mortgages.] 

See  MoBTOAOES. 

TAXING  MASTER. 

See  Costs. 

TENANT  FOR  LIFE. 

See  Wastb. 

• 

TIMBER. 
See  Wastb. 

TRUSTEES. 
Construction  of  Sect,  32  of  (he  Trustee  Act,  1950 -^^ Existing  Trustees.'^    All  the 
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trustees  of  a  will  declined  to  act,  and  did  not  act  or  take  upon  themselyes  tlie  tnub 
of  the  will  A  petition  was  presented  for  the  appointment  of  certain  persons  as 
trustees  "  in  the  place  or  stead  of"  the  trustees  so  declining  to  act,  who  appeared 
by  counsel,  and  oisclaimed :  — 
Heldj  that  the  disclaiming  trustees  were,  nevertheless,  "existing"  tmsteea,  bo  as  to 
authorize  an  order  appointing  the  new  trustees  in  their  "  place  or  stead,"  within  the 
meaning  of  the  S2d  section  of  the  above  act     Tifler^i  Ihistf  in  re,  96. 

TRUSTEE  ACT,  1850,  s.  28. 

1.  **Sole  Drustee" — Qmstruetion.  Two  representatives  of  a  sole  trustee,  deceased, 
in  whose  name  a  sum  of  stock  was  standing,  refused,  for  more  than  twenty-eight  days 
after  request  in  writing,  to  receive  the  dividends :  — 

Held,  that  the  court  had  power  to  vest  the  right  to  receive  these  dividends  in  the  peti- 
tioner, under  sect  28  of  the  Trustee  Act,  1850,  althouj^h  that  section  seemed  to  ap- 
ply in  words  only  to  the  case  of  a  sole  trustee  so  renising.  UarinaWs  Willy  in  re, 
172. 

2.  Held,  also,  that  the  order  might  be  made  to  refer  to  arrears  of  dividends  as  well  as 
future  payments.    lb, 

TRUST. 

1.  lAability  of  Trust  Property."]  A  testator  appointed  an  executor,  with  power  to  ma- 
nage, conduct,  carry  on,  and  improve  his  estate.  The  property  connsted  of  a  moietr 
of  an  estate  in  Jamiuca.  The  trustee  took  a  lease  of  the  other  moiety,  and  managed 
the  whole  for  the  trust  estate :  — 

Held,  tliat  although  the  taking  of  this  lease  was  not  authorized  by  the  win,  yet  that» 
under  the  circumstances  of  this  case,  the  acquiescence  of  the  cestui  qtd  truA,  and 
otherwise,  the  trust  estate  was  liable  for  arrears  of  rent  and  dilapidations.  Ntatt  v. 
Pink,  205. 

2.  Breach  of  TVusf.]  Bv  indenture  of  1821,  six  policies  on  the  life  of  the  father 
were  declared  to  be  held  on  trust  for  such  one  or  more  of  eight  daughters,  or  of  the 
issue  of  any  of  them,  as  the  father  should  by  deed  or  will  appoint ;  but  the  declara- 
tion of  trust  was  not  executed  by  the  trustee.  In  October,  1882,  the  father  executed 
an  appointment  of  all  the  bonuses  then  declared  on  two  of  the  policies,  to  three  of 
the  daughters  absolutely ;  and  then  he  and  the  three  appointees  directed  those  bo- 
nuses to  be  surrendered  to  the  office,  and  the  price  of  tnem,  or  the  greater  pait  of 
that  price,  applied  for  the  purpose  of  keeping  all  the  six  policies  on  foot  Part  of 
the  price  was  applied  in  pa}'ing  a  debt  of  the  fiither^s ;  the  remainder  went  to  the 
three  appointees,  for  their  own  purposes.  In  December,  1882,  the  father  impointed 
the  sums  mentioned  in  the  same  two  policies  to  certain  others  of  his  daughten,  for 
the  apparent  purpose  of  equalizing  the  shares.  A  suit  was  instituted  in  1888  for  the 
purpose  of  appomting  a  new  trustee ;  but  these  facts  were  not  then  stated  to  the 
court :  — 

Held',  on  a  bill  filed  in  1842  by  two  of  the  daughters,  who  were  not  stct  juris  in  1882, 
for  the  purpose  of  setting  aside  the  appointment  of  October,  1882, 

First,  that  the  transactions  amounted  to  a  clear  breach  of  trust  Harrison  v.  RandaU^ 
210. 

8.  Two  Appointments,']  Secondly,  that  the  two  appointments,  of  October  and  Decem- 
ber, forming  part  of  one  transaction,  must  stand  or  &11  together.    lb, 

4.  BiU  dismissed.]  Thirdly,  the  bill  was  dismissed,  with  costs,  with  liberty  to  the. 
plaintiffs  to  file  such  other  bill  as  they  might  be  advised.    lb. 

See  Gift.  Will. 


USURY. 
Friendly  Societies,]     The  Frugal  Investment  Association  was  fi>rmed  in  1845,  and 
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was  certified  under  the  4  &  5  WilL  4,  c.  40.  Its  olgects  were  to  adyance  the  so* 
ciety's  funds  to  its  members,  and  to  accomulate  them,  and  to  diiide  the  profits  j)er]* 
odically.  The  advances  were  made  by  patting  np  a  share  at  one  of  the  meetings 
for  competition  among  the  members,  and  the  member  offering  the  highest  premium 
for  it  was  entitled  to  uat  share,  and  as  many  more,  to  the  number  of  twenty,  as  he 
chose  to  take  at  the  same  premium.  For  each  share  so  taken,  he  was  to  pay  the 
premium  agreed  upon,  and  also  Ss,  a  month  for  100  months  (during  which  time  only 
the  society  was  to  exist)  as  redemption  money ;  and  on  these  conditions  he  mi^ht 
have  an  immediate  advance  of  100/.,  the  full  value  of  his  share,  on  giving  secun^ 
for  the  repa^ent  of  it,  together  with  such  premium  and  redemption  money.  He 
was  also  entitled  to  participate  in  the  general  profits  of  the  society.  B.  became  a 
member,  and  obtain^  an  advancement  of  five  shares  at  premiums  of  712.  for  three, 
and  73/.  for  the  other  two ;  and  he  gave  security  as  required,  and  received  an  ad- 
vance of  500/.  B.  died,  and  on  the  society  pressing  for  payment  of  the  moneys  so 
secured  to  them,  B.'s  executrix  filed  a  bill  against  them,  alleging  that  the  transactaon 
was  usurious  and  the  society  illegal,  and  chuming  to  redeem  the  security  on  repay- 
ment of  the  500/.,  with  le^  interest  only :  — 
Held,  that  the  transaction,  Ibeing  between  partners,  was  not  nsarioua.  Burbidge  t. 
Cotioriy  57* 


WASTE. 

1.  Timber — Money  in  Court — AceumulatioM,  Right  to — Settled  Estates^  Several 
persons  were  entitled  successively  to  life  estates  in  real  property  limited  in  strict  set* 
tlement:  they  became  bankrupt,  and  their  assignees  cut  down  timber  left  for  orna- 
ment and  shelter.  Upon  a  bill  filed  on  behalf  of  H.  L.,  die  then  first  tenant  in  tail 
in  existence,  who  was  an  in&n^  the  assignees  were  ordered  to  bring  the  money  into 
court ;  tlds,  with  the  accumulations,  amounted  to  26,ld8iL  2$.  lOd,  Two  of  the  te- 
nants  for  life  died  without  issue ;  H.  L.  attained  twen^-one,  and  being  still  the  first 
tenant  in  tail,  and  entitled  to  the  first  estate  of  inheritance,  he  presented  a  pe- 
tition for  payment  to  him  of  the  fund  and  the  accumulations :  whicn  were  ordered 
to  be  tranfflerred  to  him.    lAuhington  v.  Boldero,  265. 

2.  Demurrer — Injunction  to  restrain  Tenant  for  Life  without  Impeachment  of  Waste 
from  cutting  Timber j  where  Trustees  had  Power  inconsistent  wtth  his  Riantf  and  to 
which  it  was  expressly  made  subjecL"]  In  1832,  certain  estates,  of  which  A  was  ten- 
ant for  life,  witn  remainder  to  his  son  B  in  tail,  and  certain  other  estates  to  which  A 
was  entitled  in  fee-simple,  were  settled,  subject  to  certain  chaiges,  to  trustees,  upon 
trust  to  jpay  the  rents  (after  joying  the  interest  of  mortgages,)  to  A  during  the  jcunt 
fives  of  himself  and  B,  and  if  B  (fied  in  A's  life,  to  pay  an  annuity  to  B's  wife,  and, 
subject  thereto,  to  pay  such  clear  rents  to  A  for  life ;  but  if  A  died  in  B's  life,  then 
to  stand  seized  of  the  estates  to  the  use  of  B  for  life  without  impeachment  of  waste, 
Qmt  subject  to  the  power  thereinafter  limited  to  the  trustees  or  trustee  thereof  to  fell 
timber  and  underwood  growinji^  on  the  said  hereditaments,^  with  remainder,  subject 
to  an  annuity  to  B's  wife,  to  his  first  and  other  sons  in  tad,  with  remainder  to  the 
heirs  of  A ;  and  in  the  setdement  was  contained  a  power  to  the  said  trustees,  or  the 
survivor  of  them,  at  any  time  thereafter,  so  long  as  there  should  be  any  mortgage  or 
incumbrance  subsisting  on  the  said  hereditaments,  (but  not  after  A's  death,  witoout 
the  consent  of  B,  to  oe  signified  in  writing,")  to  cut  all  or  any  of  the  timber  and 
underwood  on  the  said  estates,  and  to. sell  tne  same,  and  apply  the  proceeds  in  or 
towards  the  discharse  of  the  subsisting  mortgages  or  incumbrances,  in  manner  therein 
mentioned.  A  died  in  B's  life.  After  A's  aeath,  the  surviving  trustees  filed  a  bill 
against  B  and  the  other  persons  interested  under  A's  will,  and  otherwise  in  the 
estate,  stating  the  above  fiicts,  and  that  a  considerable  quanti^  of  timber  had  been 
cut  down  and  sold  for  the  purposes  of  the  trusty  and  that  the  trustees,  in  exercise  of 
their  discretionary  power,  had  entered  into  various  contracts  for  ssde  to  various  per- 
sons of  certain  timber,  &c.,  which  had  been  cut  and  carried  away,  and  that  part  of 
the  purchase-moneys  had  been  paid,  but  the  remainder,  though  due,  had  not  been 
received  by  the  trustees,  for  tile  reasons  after  mentioned ;  that  B  had  claimed  the 
right  to  cut  timber,  and  had  given  notice  that  he  would  not  consent  to  the  trustees 
teUing  more,  and  had  also  given  notice  to  the  puichasen  fiom  them  not  to  pay  the 
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parduweHnoney  to  tiie  trastees,  and  that  the  plaintiffii  were  thereby  prerentod  from 
receiiring  the  purchase-moneys ;  and  the  biii  prayed  a  dedamtion,  thai,  by  tiie  coq- 
straction  of  the  settlement,  the  trustees  had,  during  the  existence  of  any  mortgage  or 
incumbrance  on  the  said  estates,  a  discretionary  power,  with  the  consent  of  B,  to  cut 
and  sell  all  or  any  of  the  timber  for  the  purpose  of  appl^ng  the  proceeds  in  liquida- 
tion of  such  mortgages  or  incumbrances,  and  that  toe  ri^ht  of  B  was  subordinate  to 
their  right ;  and  for  an  injunction  to  restrain  B  finom  cutting  or  att^npting  to  cut  any 
such  timber  on  the  said  estates,  or  from  disposing  thereof,  so  long  as  any  such  mort- 
gage or  incumbrance  should  be  subsisting ;  and  from  receiving  or  attempting  to 
receive,  or  applying  to  hb  own  use,  the  proceeds  of  any  timber  al^ady  sold  oy  him; 
and  from  doing,  or  attempting  to  do  or  continue,  any  act  to  prevent  the  plaintifTt 
from  receiving  any  of  the  purchase-moneys  payable  under  their  said  contracts,  or  any 
other  proceeds  of  such  timoer. 
Upon  demurrer  to  this  Inll,  it  was  hddj  that  the  allegations  were  sufficient  to  support 
the  prayer  for  a  declaration  of  the  rights  of  the  trustees,  and  to  have  the  trusts  exe- 
cuted by  the  court,  if  not  for  the  injunction ;  and  if  that  were  an  unneceBsary  put* 
of  the  pnr^er,  that  would  be  a  question  of  costs ;  and  the  demuirer  was  ovexnued. 
Briggt  v.  Earl  of  Oxford,  194. 

3.  Upon  motion  the  injunction  was  granted,  it  being  held,  upon  the  construction  of  the 
settiement,  that  tiie  scheme  of  it  was  that  the  timber  should  be  used  to  relieve  the 
inheritance  of  the  charges  upon  it,  and  that  for  this  purpose  the  power  given  to  tibe 
trustees  was  expressly  made  paramount  to  the  privil^es  of  the  tenant  for  life,  with- 
out impeachment  of  waste  to  cut  the  timber,  and  that  his  consent  was  made  neeeaaij 
to  enable  him  to  regulate  the  mode  of  exercising  the  power.    lb. 


WATERCOURSE. 
See  Injunction. 


WELL  KNOWING. 
Effect  ofiuch  words  in  a  WiU,"] 

See  Will. 


WILL. 

1.  Annuiiy,  whether  Perpetual  or  for  Life,']  Bequest  to  Y.  of"  one  clear  annuity  of 
100/.  per  annum,  for  and  during  his  natural  life ;  and  should  he  die,  a  child  him  sur- 
viving, I  continue  the  same  annuity  for  such  child's  use  and  benefit,  to  be  paid  to  hb 
or  her  mother :  *  — 

Held,  reversing  the  decision  of  the  late  yice-Chancellor  of  England,  that  the  child  of 
T.  did  not  take  a  perpetual  annuity,  but  for  life  only.     Yates  v.  Madden,  1 78. 

2.  Held,  also,  that  the  direction  as  to  pa^inent,  "  to  be  paid  to  his  or  her  mother,"  did 
not  cut  down  the  annuity  ta  the  minori^  of  the  child.    Ih. 

•8.  Construction  of  Executory  Bequest  in  Case  of  a  Legatee  dying  before  "  being  entkUd 
in  Possession.]  The  will  of  the  testator  in  this  matter  contamed  a  bequest  oi 
25,000/. ;  to  trustees,  upon  trust  to  invest  the  same,  and  to  pay  the  interest  to  hSa 
daughter  for  life,  and  from  and  after  tier  decease,  to  ]^y  the  principal  unto  and 
amongst  all  her  children  equally,  share  and  share  alike,  if  more  than  one,  and  their 
respective  executors,  administrators,  and  assigns ;  and  if  but  one,  to  that  one,  his  or 
her  executors,  administrators,  and  assigns,  "  on  the  respective  attainments  of  such 
children  to  the  am  of  twenty-one  years  being  sons,  or  on  their  respective  attainiiientB 
to  that  age,  or  day  or  days  of  marriase,  being  daughters ; "  the  interest  of  their 
respective  shares  from  time  to  time,  untu  their  respectively  becoming  entiUed  to  the 
principal,  to  be  applied  in  their  respective  maintenance :  and  in  case  any  of  the 
children  of  his  saia  daughter  '*  should  happen  to  die  before  being  entitled  m  possession 
to  his,  her,  or  their  share  or  shares"  under  the  wiU,  the  share  of  the  child  so  dying 
was  to  go  to  the  survivors  or  survivor  of  them.    The  daughter  had  two  children  only 
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who  attained  twenty-one,  the  rest  having  died  under  ace,  and  unmarried.    One  of 
these  two  children  surriyed  the  testator,  out  died  in  the  lifetime  of  her  mother:  — 
Seld,  that  the^  gift  over  did  not  take  effect,  but  the  personal  representatives  of  the 
deceased  child  were  entitled  to  her  share.     YateSf  in  re,  224. 

4.  Trust — Precatory  words  ^  well  hn&unng.'^']  A  testatrix  Bare  various  charitable  and 
other  legacies,  and  gave  to  S.  P.,  whom  she  appointed  sde  executrix,  8000/.,  and  a 
like  sum  of  3000/.,  m  addition,  £>r  the  trouble  sne  would  have  in  acting  as  executrix. 
She  then  made  other  bequests,  and  then  gave  all  the  rest,  residue,  and  remainder  of 
her  personal  estate  to  S.  P.,  her  executors,  administrators,  and  assigns,  *'  well  know- 
ing that  she  will  make  a  good  use,  and  dispose  of  it  in  a  manner  in  accordance  with 
my  views  and  wishes  " :  — 

JBfeld,  affirming  the  decision  below,  that  the  executrix  did  not  take  the  residue  bene* 
ficially.    Briggs  v.  Penny,  2S1. 

5.  Words  accompanying  a  bequest  expressing  confidence,  belief,  desire,  or  hope,  as  to 
the  application  of  the  bequest,  will  create  a  trust,  when  they  exclude  all  discretion 
in  the  donee,  the  subject  is  certain,  and  the  objects  definite.    lb. 

6.  Construction  —  Perpetual  AnnuUy.']  A  testator,  by  his  will,  gave  to  £.  L.,  ^*50L 
per  year  for  she  and  her  children,  and  after  her  decease  the  money  shall  be  paid  to 
each  of  them  as  they  attain  the  age  of  one  and  twenty ;  but  if  either  of  them  die,  to 
be  paid  to  the  survivor  " :  — 

Held,  affirming  a  decision  of  the  Master  of  the  Bolls,  that  the  bequest  was  of  a  perpe- 
tual annuity.    Potter  r.  Baker,  263. 

7.  Class — Lapse —  Trustee  Act."]  A  testator  cave  a  sum  of  money  to  be  divided 
between  the  relations  of  his  late  wife,  in  such  shares  as  if  she  had  died  a  spinster,  and 
intestate.  The  wife  had  sixteen  next  of  kin  at  her  death,  five  of  whom  died  in  the 
lifetime  of  the  testator :  — 

Held,  that  those  living  at  the  death  of  the  testator  each  took  a  share,  and  that  five 
shares  went  to  the  redduary  legatees.    Biles,  ex  parte,  99. 

8.  Costs."]    Costs  borne  by  the  shares  which  went  to  the  residuary  legatees.    75. 

0.  Devise  of  Real  Estate  upon  Trust  to  he  Sold — Devisee  takes  as  Personalty  J]  In 
'  1822,  a  testator,  by  his  will  of  that  date,  devised  his  real  estate  to  trustees,  upon 
trust,  alter  the  decease  of  his  wife,  to  receive  the  rents  during  the  life  of  his  son,  M., 
and  to  apply  the  same  for  his  benefit  during  his  life ;  and  from  and  immediately  after 
the  decease  of  his  said  son,  upon  trust  to  sell,  and  the  net  proceeds  of  such  sale  he 
directed  to  be  applied  "^  in  manner  hereinafter  mentioned.  If  it  should  be  more  to 
the  interesUof  his  estate  that  the  said  estates,  or  any  part  thereof,  should  be  demised 
during  his  son's  life,  then  the  testator  directed  the  trustees  to  demise  the  same  during 
his  said  son's  life.  Then,  after  beaueathing  certain  legacies,  the  testator  directed  the 
said  trustees  to  invest  all  moneys  aue  to  him,  and  all  other  his  moneys,  and  to  apply 
the  income  of  his  capital  stock  or  fund  for  the  maintenance  of  his  said  son's  children, 
and,  on  their  severally  attaining  twenty-one,  to  pay,  assign,  transfer,  and  **  convey 
the  aforesaid  capital  stock  or  fund,  estate,  and  effects  "  to  such  children ;  and  in  case 
they  should  all  die  under  age,  and  without  leaving  issue,  upon  the  further  trusts 
therein  mentioned.  The  testator  died  in  1824.  His  widow  died  in  1834.  M.,  the 
son,  died  in  1850,  a  bachelor :  — 

Held,  that  the  trust  for  sale  was  absolute,  and  the  property  must  be  considered  as  per- 
sonalty, and  the  son  of  the  testator,  in  the  events  that  Lad  happened,  took  it  as  per- 
sonalty, if  he  took  it  at  all,  as  heir  of  the  testator.     White  v.  Smith,  77. 

10.  But  qucere,  whether  the  gift  over  on  failure  of  issue  of  the  son  did  not  take  effect ; 
and  qucere  also  whether  any  beneficial  interest  in  the  produce  of  the  real  estate  was 
given  by  the  will  after  the  death  of  the  son  ?    lb. 

11.  Construction  of — Annuities."]  A  testator  gave  his  estate  to  trustees,  upon  trust  to 
invest,  and  out  of  the  dividends  to  pay  two  fife  annuities  to  his  daughter,  and  other 
annuities  to  other  relatives ;  he  also  gave  certain  legacies :  — 

Held,  upon  the  construction  of  the  will  reversing  the  decision  of  the  court  below,  that, 
the  estate  proving  deficient,  the  annuities  were  not  entided  to  priority  over  the  lega- 
cies, but  must  abate  ratably ;  and  that  they  were  not  to  be  paid  out  of  the  corpus 
Miller  v.  Huddlestone^  26. 
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12.  PnorUyJ]  In  deciding  upon  questions  of  priorily  under  a  will,  the  mere  ciicunk- 
stance  of  relationship  to  the  testator  is  not  entitled  to  much  weight ;  it  constitates  but 
an  auxiliary  reason  for  giving  priority,  where  the  words  used  in  the  will  £iTor  the 
notion  of  priority  to  a  sumcient  reason.    lb, 

13.  Shifting  Gauge — Cofutructioiu]  A  iestatariz,  by  her  will,  devised  certain  vtel 
estates  to  the  use  of  M.  J.  for  life ;  with  remainder  to  the  use  of  the  sons  and  daagb- 
ters  of  M.  J.  successively  in  tail ;  with  remainder  to  the  use  of  S.  M.,  daughter  of 
J.  M.,  for  life ;  with  remainder  to  the  first  and  other  sons  of  S.  M.  in  tail ;  with  re- 
mainder to  the  daughters  of  S.  M.  as  tenants  in  common  in  tail ;  with  ranainder  to 
P.  M.,  son  of  J.  M^  for  life ;  with  like  remainders  to  the  sons  and  daughters  of  P.  IL 
in  tail ;  with  remainder  to  T.  M.,  another  son  of  the  said  J.  M.,  for  life ;  with  fike 
remainders  to  the  sons  and  dauchters  of  T.  M.  in  tiul ;  with  divers  remainders  over: 
provided,  that  if  P.  M.  and  T.  M.,  or  either  of  them,  their  or  either  of  their  issue, 
or  any  odier  son  or  sons  of  the  said  J.  M.,  or  his  or  their  issue,  should  become  enti- 
tled to  an  estate  of  freehold  or  inheritance  of  possession  of  or  in  certain  other  real 
estates  in  Kent  of  or  belonging  to  R.  M.,  elder  brother  of  the  said  J.  M.,  "  so  as  to 
be  in  the  possession  or  in  the  actual  receipt  of  the  rents  and  profits  thereof,*  then, 
and  in  ta&t  case,  the  said  estates  devised  by  her  will  should  shift  frcta  the  person 
so  becoming  entitled,  in  manner  therein  mentioned.  At  the  date  of  the  will, 
B.  M.  was  entitled  to  real  properly  in  Kent  in  fee,  and  also  in  tuL  These  estates 
were  subsequently  disentailed  and  devised,  and  so  came  to  the  son  of  T.  ]£,  who 
was  then  entitled  in  possession  to  the  other  devised  estates,  by  limitation  as  a  pur- 
chaser, and  not  by  iimeritance,  or  under  the  original  limitadons  existing  at  the  date 
of  the  testatrix's  will ;  — 

Heldf  that  this  did  not  prevent  the  shifting  clause  j&om  taUng  effect.  Mcnjgpennjf  t. 
Dering,  42. 

14.  Constructwn — Beneficial  Interest']  A  testator,  being  possessed  of  real  estate  in 
England  and  Canada,  by  his  will,  made  in  England  in  1801,  devised  all  his  estate  to 
trustees,  upon  trust  to  sell,  and  to  divide  the  net  proceeds  between  his  brodiers  and 
ffisters  and  their  children.  In  1804,  the  testator  went  to  Canada,  and  by  a  codicil 
made  there  in  that  year,  he  devised  and  bequeathed  all  his  real  and  penooal  estate 
in  Canada  to  other  trustees  resident  there,  upon  trust  to  convert  the  same,  and  out 
of  the  proceeds  to  pay  his  debts  in  Canada,  and  legacies,  and  to  remit  the  suiplus  to 
one  of  the  trustees  named  in  his  will,  to  whom  the  testator  gave  all  the  readue  of  his 
estate  and  effects,  in  Canada  or  in  Great  Britain,  nor  otherwise  disposed  of  by  that 
codicil,  or  by  his  will  then  in  England,  to  hold  to  him,  his  heirs,  executors,  adminis- 
trators, and  assigns  for  ever ;  and  the  testator  thereby  revoked  evexy  thin^  contained 
in  his  will  which  might  be  construed  to  be  contrary  to  the  above  disposition  of  his 
said  estates :  — 

Held,  that  this  devisee  took  the  surplus  proceeds  of  the  sale  of  the  property  in  Canada 
beneficially.    Schofield  v.  Cahuac,  55. 

15.  Construction  of  Will — RemotenessJl  A  testator  cave  his  real  estates  to  trustees, 
in  trust  to  apply  the  rents  for  the  benefit  of  his  dau^ter  M.  and  her  children,  bom 
and  to  be  bom,  until  her  youngest  child  should  attain  twenty-one,  and  on  that  event 
to  pay  her  an  annui^,  and  to  pay  the  rents  to  all  the  children  of  his  daughter,  with 
benefit  of  survivorship  if  no  issue,  and  the  issue  of  any  one  who  should  die  leaving 
issue,  until  the  death  of  the  longest  liver  of  such  children ;  and  on  that  event  he  save 
his^  estate  at  S.  to  such  son  of  any  of  his  grandchildren  as  should  then  be  the  ^est 
living  grandson  of  his  daughter;  and  he  £rected  the  residue  of  his  real  estate  to  be 
then  sold,  and  gave  the  proceeds  unto  all  his  grandchildren,  the  children  of  his 
daughter,  except  such  eldest  grandson  of  his  daughter  who  would  be  entitled  to  the 
S.  estate.  The  testator's  daughter  had  ax  children  living  at  his  death,  and  had 
none  bom  afterwards :  — 

Heldf  that  all  the  above  gifts  for  the  greatrgrandchildren  of  the  testator  were  void  for 
remoteness,  and  that  by  his  grandchildren  and  children  of  his  daughter,  in  die  gift 
of  the  proceeds  of  the  residue  of  his  estate,  he  meant  great-grandchildren.  Goock 
T.  Goochf  138. 

16.  Potoers — Defective  Execution  aided  in  Favor  of  Charities.']  J.  L,  having  a  life 
estate  in  10,000/.,  SL  per  cent  consols,  and  other  sums  of  stocx,  with  a  power  of  ap- 
pointment, by  deed  or  will,  over  one  third  part  thereof;,  and  if  by  will,  to  be  by  her 
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si^ed  and  pabUshed  in  the  presence  of  two  or  more  witnesses ;  by  her  will,  in  1838, 
which  was  unattested,  and  did  not  refer  to  the  power,  gave  several  sums  of  3/.  per 
cent  consols  to  various  charities,  amounting  in  the  whole  to  3,000/. ;  and  she  gave 
500/.,  S/.  per  cent  consols,  to  H.  K.  I.;  and  "the  remainder  in  the  3/.  per 
cents."  and  other  sums  of  stock,  and  any  other  sums  of  stock  she  might  die  possessed 
of,  she  left  to  her  brothers,  upon  trust  The  testatrix  had  neither  at  the  date  of 
the  will  nor  at  her  death  any  sums  of  stock  of  her  own  upon  which  the  will  could 
operate :  — 
Held,  affirming  the  decision  of  Wigram,  V.  C,  firat,  that  the  testatrix  intended  by  this 
will  to  execute  her  powers  of  appointment;  and  that,  these  being  specific  gifts,  the 
state  of  the  testatrix's  property  at  the  date  of  the  will  and  at  her  death  might  be 
looked  at    Irmes  y.  SayeTf  157. 

1 7.  Secondly,  that,  notwithstanding  that  the  power  required  the  will  to  be  signed  and 
and  published  in  the  presence  of  two  or  more  witnesses,  the  will  was  a  good  execu- 
tion of  the  power  in  favor  of  charities.    lb. 

18.  Construction  —  Power  of  Sale  —  Charge  of  Debts.']  A  testator,  by  his  will,  mh 
pointed  A,  B,  and  C  to  be  his  executors,  in  trust  to  dispose  of  his  property  in  the 
following  way :  He  then  directed  that  all  his  debts  should  be  discharged  b^  nis  exe- 
cutors, and  that  the  residue  of  his  property,  real  and  personal,  should^  disposed  of 
by  them  at  the  time  therein  mentionea,  save  and  except  his  estate  at  M.,  which  he 
gave  to  A  for  life,  and  at  A's  death  to  be  disposed  of  as  aforesaid :  — 

Held,  that  A,  B,  and  C  had  a  power  of  sale  of  the  estate  of  M. :  and  that  it  was  not 
necessary  for  them  to  show  that  there  were  any  of  the  testator's  debts  left  unpaid. 
Mather  v.  Norton^  255. 

19.  Construction  —  Persona  designata — Second  Husband."]  A  testatrix  gave  the  in- 
terest of  certain  money  in  the  funds  to  her  daughter  Mary  for  life,  and  uler  decease 
the  capital  to  be  divided  between  the  husbands  of  her  daughters  and  her  son,  or 
such  of  them  as  might  be  living  at  the  decease  of  her  daughter  Mary.  One  of  the 
daughters  married  a  second  husband,  after  the  death  of  the  testatrix,  who  was  living 
at  we  death  of  the  tenant  for  life :  — 

Held,  that  the  testatrix  meant  to  designate  the  particular  husbands  living  at  the  time 
she  made  her  will,  and  that  the  second  husband  was  not  entitled  to  a  share  of  the 
trust  fund.    Bryan's  Trusty  253. 


WINDING-UP  ACTa 

1.  Winding  up  —  Claim.']  A  solicitor  who  had  been  employed  in  the  formation  of  a 
company,  and  had  been  employed  by  the  company  aft;er  it  had  been  formed,  carried 
in  before  the  master,  to  whcHU  the  wmding  up  of  the  company  was  referred,  his  bill 
for  the  whole  period  during  which  he  was  employed.  The  master  allowed  it  as  a 
claim  :-^ 

Heldy  that  the  court  could  not  distinguish  between  that  portion  of  the  bill  Vhich  rebited 
to  business  done  before  the  company  was  formed,  and  the  other ;  and  the  master^s 
decinon  was  not  disturbed.     Terrell,  ex  parte,  64. 

2.  Solicitor  —  Personal  Inability.]  The  solicitor  had  agreed  that  no  director  should 
be  personally  responsible,  and  that  the  officers  of  Uie  company  should  not  obtain 
payment  until  a  sufficient  sum  should  be  obtained  by  the  funos  of  the  company :  — 

Held,  nevertheless,  that  he  could  claim  payment  under  the  Winding-up  Act    iL 

3.  Reserved  Bidding  at  Sale  of  Companies  Property — Notice  to  Contributories.]  The 
master  to  whom  the  winding  up  of  a  company  is  committed  has  no  discretion,  under 
the  above  acts,  to  order  the  official  manager  to  attend  him  for  the  purpose  of  fixing 
a  reserved  bidding,  for  the  intended  sale  of  the  company's  property,  privately,  with- 
out givine  notice  to  the  contributories,  or  allowing  them  to  be  present  Imperial  Salt 
and  Alkali  Company,  in  re,  49. 

4.  Petition  for  Winding-up  Order —  Company  within  the  Acts.]  Two  mining  compa- 
nies agreed  to  amalgamate  upon  certain  teuns,  one  of  which  was,  that  one  company 
shoulapay  to  the  ouer  1600t.,  and  should  also  provide  working  materials  of  the  var 
lue  of  1600/.  tor  the  mines  of  the  other.    This  agreement  was  afterwards  modified 
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by  A  new  agreement,  which  pTOvided  for  the  security  by  promiflBorj  notes  of  the 
debts  due  from  one  company  to  the  other.  These  nromissory  notes  were  not  gmn^ 
and  there  was  a  conflict  of  evidence  as  to  whether  tne  debt  finom  one  company  to  dw 
other  was  ever  in  fact  paid ;  but  the  amalgamated  company  carried  on  bnsiDesB,  and 
made  calls,  which  were  partly  pud.  No  profits  were  obtained  from  the  mines,  and 
at  a  meeting  in  September  last  it  was  proposed  that  the  company  shoohl  be  wound 
up.  This  was  approved  by  the  majority  of  shareholders  present,  but  nentiTed  on 
the  votes  being  taken,  because  one  of  the  dissentients  vot^  in  respect  of  aooat  1 700 
shares.  The  company  then  ceased  to  carrv  on  business,  and  actions  were  broogfat 
against  some  of  the  directors  in  respect  of  the  company's  debts.  Of  these  actioos 
due  notice  was  given  to  the  company,  but  they  did  not  provide  fiir  them  in  any  way. 
The  landlord  or  one  of  these  mines  had  also  proceeded  to  recover  the  rent.  On  a 
petition  for  a  winding-up  order  being  presented : — 
Seld^  that  these  circumstances  brought  tne  case  within  the  "VVlnding-up  Acts;  and  the 
order  was  made  accordingly.  The  Pennant  and  Craigvsen  ConsoUdaled  Lead  1&»- 
tfi^  Co.f  in  re,  150. 

5.  Call  —  Contributories  —  Costs.']  The  Master  to  whom  is  committed  the  winding-up 
of  an  abortive  association  for  the  formation  of  a  railway  company,  in  an  urgent  case, 
may  make  a  call,  for  costs  incurred  by  the  official  manager  for  die  common  benefit 
of  all  the  contributories,  upon  contributories  clearly  liable  as  such,  althon^  there 
may  possibly  be  a  certain  class  of  them  primarily  liable,  the  question  of  pnor  liabi- 
lity beinff  left  to  be  afterwards  determined.  But  it  seems  that  such  a  caS  onsht  not 
to  be  made  to  pay  the  debts  of  the  company  until  the  question  of  primaiy  liaoiZity  ts 
determined,    uay,  ex  parte,  178. 

6.  Right  of  Contrihtaories  to  attend  Proceedings  in  the  Master^s  Office^  A  contribu- 
tory who  has  applied  under  sect.  88  of  the  Joint-stock  Companies  Wmdm^-up  Act, 
1848,  has  a  rignt  (but  at  his  own  expense^  to  be  served  with  notice  of,  and  uso  to 
attend,  all  meetings  in  the  Master's  office  in  relation  to  the  winding  up  of  Ins  com- 
pany, even  when  there  is  strong  ground  for  suspecting  that  hb  presence  there  may 
be  mischievous  to  the  estate.    S&tery^  ex  parte,  188. 

7.  SefMe,  per  Knight  Bruce,  L.  J.,  that,  in  a  suit,  a  party  to  the  suit  would,  under 
such  circumstances,  be  liable  to  be  excluded.    lb. 

8.  Petition  to  discharge  Winding-up  OrderJ]  In  June,  1849,  an  order  was  made  to 
wind  up  the  above-named  company  under  the  above  act,  upon  representations  that 
the  company  was  provisionally  registered,  and  that  shares  had  been  applied  for,  but 
before  tney  were  allotted  it  had  Men  deemed  advisable  to  abandon  the  undertakuig; 
that  some  shares  had  afterwards  been  allotted,  on  a  few  of  which  a  triffing  sum  had 
been  pud ;  that  there  were  numerous  contributories ;  that  no  deed  of  settlement  had 
been  executed ;  that  large  debts  had  been  incurred,  to  which  some  of  the  persons 
liable  had  contributed  something,  but  others  had  not;  and  that  the  company  had 
eeased  to  cany  on  business.  A  petition  was  now  presented  to  dischaige  this  mder, 
on  the  grounds  that  the  association,  by  the  law  as  it  now  stands,  was  not  within 
either  of  the  Winding-up  Acts,  because  its  object  was  only  to  fixnn  the  company, 
which  had  never  been  effected,  and  because  there  were  only  seven  penons  who 
would  now  be  considered  contributories,  one  of  whom  was  out  of  the  jurisdiction : — 

Held^  that  the  company  was  within  the  act  of  1848,  and  the  petition  must  be  dismiswed, 
with  costs.     Woolmer^  ex  parte,  128. 

Sea  Parties. 
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ABANDOK&fEKT. 
See  PooB. 


ABODE. 

Meaning  of,  m  5  j*  6  WUL  4,  c.  76, «.  82-856.] 

See  Election. 

ACCORD  AND  SATISFACTION. 
See  Fleabino. 

ACCOUNT  STATED. 

See  FB0MI8B0BT  NOTX. 

ACTION. 

Contractor  and  Subcontractor —  Contractor  not  liable  for  nesfigence.']  A  contmcted  to 
pave  a  district,  and  B  entered  into  a  subcontract  with  him  to  pave  a  particular  street 
A  supplied  the  stones,  and  his  carts  were  used  to  cany  them.  In  the  course  of  the 
work,  B's  men  neglisendj  left  a  heap  of  stones  in  the  street,  so  as  to  cause  serious 
injunr  to  the  plaintiff:  — 

Held,  that  A  was  not  liable,  and  that  the  &ct  that  the  act  complained  of  amounted  to 
a  public  nuisance  made  no  difference.     Overton  r.  Freemany  479. 

Sembley  if  the  contract  of  A  with  B  had  been  to  do  what  might  in  itself  be  a  nuisancey 
A  would  have  been  liable.    lb, 

Matthews  v.  The  West  London  Waterworki  Company,  Z  Camp.  408 ;  Biuh  t.  Steinrnan^ 
1  Bos. k FuL 404;  doubted.    lb. 

AGENCY. 

See  COBPOBATION. 

AFFIDAVIT. 

Judgment  as  in  (he  Case  o/Nmsuit.']  An  affidavit  sworn  on  the  16th  January,  m  m^ 
port  of  a  rule  for  judement  as  in  case  of  nonsuit,  stated  that  notice  of  trial  was  given 
for  the  sitting  after  Ifichaelmas  term  preceding,  and  that  the  plaintiff  did  not  pro^ 
ceed  to  trial  m  pursuance  of  his  said  notice : — 

Held,  sufficient    DriscoU  t.  WhaUey,  855. 

Edgar  v.  Halliday,  1  Lownd.  M.  &  F.  867,  oveirnled    lb. 
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Between  Railways.'] 


€fa  BUI  of  ExcqtHoru,'} 


AGREEMENT. 
See  Eaxlwat  CoMPAinr. 

ALrrM-MINES. 

8ee  CoAir-MiHKS. 

ALTERATION. 
See  Exceptions. 

APPEAL. 
See  Eyidengs.    Poor. 

ARBITRATION. 

• 

3  $*  4  WUL  4,  c.  42,  e.  39  —  Etdargement  of  Time  for  maJana  ike  Award.']  A  cauae 
mui  referred  to  arbttratiQii  in  1846,  after  which  hoth  parties  oavinff  delayed  proceed* 
ing  with  the  reference,  and  the  arbitrator  havins  omitted  to  ezuai^  the  time  for 
muing  his  award  beyond  Easter  tenn,  1850,  &e  court  reused,  under  the  3  &  4 
Will  4,  c.  42,  s.  39,  to  enlarge  the  time  to  Mirhaelmas  term,  1852,  the  defendant  ze- 
fusing  his  consent  to  such  enlai^gement    Andrews  t.  Eaton^  561. 

See  Carrtkrs. 


ARREST. 

Vagrant  Act,  5  Oeo.  4,  c.  83,  s.  4  —  Apprehension  of  suspected  Persons  frequenting 
Streets  and  Stghtoays.]  Bv  sect  4  of  stat  5  Geo.  4,  c  83,  every  reputed  thief  fre- 
quenting any  river,  ca^,  &c^  or  any  ^uay,  wharf,  or  warehouse  adjoining  thereto, 
or  any  street,  highway,  or  avenue  leading  thereto,  or  any  place  of  public  resort,  or 
any  avenue  leadmff  thereto,  or  any  street  highway,  or  place  adjacent,  with  intent  to 
commit  felony,  shs&  be  deemed  a  rogue  and  vagabond  :— 

Held,  First,  that  the  section  applied  to  all  streets  and  hi^ways,  (Patteson,  J.,  dis- 
senting.)   Regina  v.  Brown,  321. 

Secondly,  that  a  conviction  which  stated  an  intent  to  commit  felony  generally,  was 
good.    lb. 

See  False  IicpRisoMMEirr* 


ASSESSMENT. 
Meaning  of] 

See  Tithes. 


ASSIGNMENT. 
Operating  as  a  New  Lease.] 

See  LAin>LORD  akd  Tenant. 


ATTESTATION. 
By  Attorney.] 

See  Warrant  of  Attornxt. 
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ATTOBNEY. 

Undmiaking'-^Lien.'}  A,  an  atloniey,  on  obtaining  firam  B,  another  attornej,  tiie 
papers  belonffine  to  a  former  client  of  B,  wrote  to  B  as  follows:  —  '*Oat  of  any 
moneys  whicn  I  mar  receive  on  this  or  any  other  proceeding  on  her  account, 
I  will  hand  joa  sncn  balance  as  may  remain  doe  of  joor  bill  of  oosti  as  settled 
atS/.":— 

Held,  that  A  was  bound  upon  this  uidertaking  to  pay  over  to  B  the  amount  of  the 
costs  due  to  him  from  the  first  moneys  he  should  receive  on  account  of  the  client 
without  deducting  therefrom  any  costs  that  might  be  due  to  himself  for  zecovexing 
such  moneys,  or  ^erwise.    I^arreU  v.  Trevor^  608. 

See  PBXYiLBaBD  Communications. 
Maff  Attest  a  Warrant  of  AttomeyJ] 

See  WAEBJkNT  or  ATTOWnET« 

BAILMENT. 
Dderminaiian  0/12 

Bee  Tbotbe- 

BANE-CHECKS. 

« 

1.  Banker — Cr&ssed  Check,'}  Theevosrinffof  acheoknavablietobear^iwithtliename 
of  a  banker,  does  not  resdrict  its  negotiiOiility  to  sncn  banker  alone.  Such  crossing 
is,  however,  so  fiir  a  protection  to  the  owner  of  the  check  that  the  banker  upon  whom 
the  check  is  drawn  ought  not  to  pajr  it  except  through  a  banker;  for  if  he  does  so, 
and  the  person  actually  presentins  it  turns  out  not  to  be  the  lawful  holder,  the  cir- 
cumstance of  his  so  pajrinff  would  oe  strong  evidence  of  negligence  on  the  part  of  the 
banker,  in  the  event  of  nis  seeking  to  claim  credit  against  his  customer  for  the 
amount    Bellamy  v.  Majar&anki^  513. 

The  banker^s  duty  is  the  same  where  the  crossing  is  by  the  customer  or  by  an  inter* 
mediate  holder,  or  where  the  original  crossing  is  erased,  and  the  name  of  another 
buiker  written  instead  of  it    Ih. 

2.  Negligence.]  In  an  action  acmnst  bankem^  for  money  lent,  to  which  the  defendants 
plead^  payment,  it  appear^  that  the  plaintiffs  had  drawn  a  check  on  the  defend- 
ants, crossed  thus,  ^  Bank  of  England,  for  account  of  the  Accountant-GeneraL"  Hie 
payee  to  whom  thu  check  was  delivered  sbmck  out  the  crossing  by  running  a  pen 
through  it,  leaving  it,  however,  perfectly  legible,  and  crossed  it  a  second  time  with 
the  name  of  his  own  bankers,  and  paid  it  into  their  bank  to  the  credit  of  his  own  ac- 
count The  check  being  presentea  by  them  for  payment  was  paid  by  the  defendants, 
who  chaiged  it  to  the  debit  of  the  plaintiffs'  account  The  payee  appropriated  the 
sum  so  received  to  his  own  purposes,  and  it  never  was  paid  to  the  Accountant-6en- 
enl ;  and  the  plaintiffs,  who  were  trustees,  were  obliged  to  pay  the  amount  them- 
selves :  — 

Held,  that  the  circumstance  of  this  check  beinff  thus  doubly  crossed  afforded  no  addi- 
tional evidence  of  negligence  against  the  defondants.    lb, 

BANK-NOTES. 

Levy  —  1  ^  2  Vict.  c.  110, «.  12.]  Bank-notes  and  money  seized  under  a  /.  /a.  are 
subject  to  the  same  rights  and  liabilities  as  goods  are  when  so  seized,  and  cannot  be 
appropriated  by  the  sheriff  under  stat  1  £  2  Vict  c  110,  s.  12,  to  satisfy  hJL/cu 
agiunst  the  execution  creditor.    CdUingridge  t.  PaxUm^  402. 

BANKBUFT. 

1.  Qm»oMatitm  Aet^  1849—12  (f  13  Viet.  e.  106,  f.  224.]     A  campom&m  deed, 
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executed  bj  six  seyentliB  in  number  and  value  of  the  eiediion  of  a  trader,  whoK 
debts  amount  to  10/.  and  upwards,  whereby,  in  consideration  of  a  oampoddon  to  be 
paid  upon  the  full  amount  of  their  debts,  thej  agxeed  to  release  the  traoer,  is  Kiw^ng 
upon  the  rest  of  the  creditors,  (not  parties  to  it,)  as  a  deed  of  arrangement^  under 
the  12  &  13  Vict  c.  106,  s.  224.     Tetley  v.  Taylor,  S70. 

2.  Arrangefnent  by  Deed —  ComposiHan  Deed — Distribution  of  Estate.]  A  deed  of 
arrangement  maj  be  within  the  clauses  of  that  act  respecting  arrangement  bj  deed, 
although  it  does  not  provide  for  the  distribution  of  the  whole  estate  ex  the  trader.    lb, 

8.  Drew  y.  Collins,  20  Law  J.  Bep.  (k.  b.)  Exch.  896 ;  B.  c.  4  £ng.  Sep.  540, 
sentedfrom.    Ih, 


BASTARD. 

1.  Form  ofBcutardy  Order  when  no  Evidence  is  tendered  by  Defendant — 8  jr  9  Fiet 
c,  10,  Sched.  No,  8.]  A  case  firom  the  Quarter  Sessions  set  out  a  bastard j  order, 
under  sect  1  of  stat  8  &  9  Vict  c  10,  which  omitted  the  following  words  in  form  8 
of  the  schedule — "  and  hayinjr  also  heard  all  the  evidence  tendexed  by  the  defend- 
ant;" and  found  that  no  evidence  was.  in  fact  tendered  bj  the  defendant.  The 
ease  also  set  out  the  evidence  which  was  given  to  corroborate  that  of  ihe  mother: — 

HM,  First,  that  the  order  was  good,  without  alleging  that  no  evidence  was  tendered 
by  the  defendant    Regina  v.  Pearey,  865. 

2.  Corroborating  Evidence  —  7  jr  8  Vict  e.  101,  s.  8.]  Secondly,  that  whether  the  evi* 
dence  corroborated  that  of  the  mother,  was  a  quesdon  for  tbe  justices,  under  sect  S 
of  Stat  7  &  8  Vict  c.  101 ;  and  therefore,  unleBs  it  was  incapaUe  of  doing  so,  tins 
court  would  not  quash  the  order.    lb. 


BILL  OF  EXCEPTIONS. 
See  Exceptions.    Nonsuit. 

BILL  OF  PARTICULARS. 
See  Pleading. 

BILLS  OF  EXCHANGE. 
See  Bank  Checks.    Usubt. 

BURGESS  LIST. 
See  Election. 


BURL^lL. 

Neglect  to  Bury,  when  no  Nuisancer 

See  Nuisance. 


CARRIERS. 

1.  By  5  &  6  WilL  4,  c.  107,  the  defendants  were  incorporated  for  tiie  puipose  of  making 
and  working  the  Great  Western  Railway. 

By  8. 168,  an  persons  were  empowered  to  use  the  railway,  with  proper  caniagesi  npOB 
payment  of  such  rates  and  tolls  as  the  act  authorized  to  be  taken. 
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By  8. 164,  tdb,  none  of  which  exceeded  8<f.  per  ton  per  mile,  irere  allowed  to  be  taken 
hy  the  company  for  tonnage  of  articles  to  be  conveyed  on  the  lulway. 

By  8. 166,  the  company  were  empowered  to  provide  power  for  drawing  articles  on  the 
radlway,  and  to  receive  such  sums  for  the  use  of  such  power  as  they  should  think 
proper,  in  addition  to  the  other  rates,  tolls,  or  sums  by  the  act  authorized. 

By  8. 167,  the  company  were  authorized  to  use  locomotive  or  other  power,  and  in  cai^ 
riages  drawn  thereby  to  convey  goods,  and  to  make  such  reasonable  charges  for  such 
conveyance  as  they  might  determine  upon,  in  addition  to  the  rates  or  tolls  by  the  act 
authorized. 

By  8. 171,  the  company  were  empowered  to  make  such  orders  for  fixing  a  sum  to  be 
charged  in  respect  of  small  parcels  not  exceeding  five  cwt  as  to  them  should  seem 
proper ;  "  provided  that  the  said  provision  shall  not  extend  to  articles  sent  in  large 
aggregate  Quantities,  thoueh  made  up  of  separate  parcels,  such  as  bags  of  sugar, 
COTee,  meiu,  and  the  like,  out  only  to  angle  parcels  unconnected  with  parcels  m  a 
like  nature  which  may  be  sent  at  the  same  time. 

By  8. 175,  it  was  provided,  that  the  rates  and  tolls  to  be  taken  by  virtue  of  that  act 
should  be  chai^d  equally  and  after  the  same  rate  per  ton  per  mile  in  respect  of  the 
same  description  of  articles,  and  that  no  reduction  or  advance  in  the  same  should 
either  directiy  or  indirectly  be  made,  partially,  or  in  favor  of  or  against  anv  particu- 
lar person ;  but  that  every  such  reduction  or  advance  ^ould  extend  to  all  persona 
using  the  railway  or  canying  the  same  description  of  articles  thereon. 

By  1  &  2  "Vict.  c.  92,  8.  44,  the  company  were  empowered  to  receive  a  reasonable 
charge  for  the  loacting  and  unloading  or  weighing  any  articles  which  they  might  be 
requuvd  to  load,  unload,  or  weigh. 

By  7  &  8  Vict  c.  S,  8.  50,  the  company  were  empowered,  whenever  they  should  act  afl 
carriers  or  provide  locomotive  power  or  carnages  for  the  conveyance  of  goods,  to 
charge  for  such  power  and  carriages  such  sum  ^not  exceeding  the  sums,  if  any, 
limited  by  former  acts,)  as  they  shomd  think  expedient  Provided,  that  such  chaiges 
should  be  made  equally  to  all  persons  in  respect  of  all  articles  of  a  like  description 
and  conveyed  in  a  like  carriage  over  the  same  portion  of  the  railway  and  under  the 
like  circumstances,  and  no  reduction  or  advance  in  any  of  such  charges  should  be 
made  partially,  either  directiy  or  indirecUy,  in  &vor  of  or  agunst  any  particular 
person. 

The  plaintiff,  a  carrier,  sought  to  recover,  in  an  action  fi)r  money  had  received,  the 
amount  of  sums  alleged  to  have  been  overcharged  by  the  defendants  for  carriage  of 
goods  by  their  railway. 

In  addition  to  the  rates  fixed  by  the  company  for  the  carriage  of  goods  by  their 
scale-bills,  they  chmed  the  plaintiff  a  sum  for  *'  loading,  unuMiding,  covering,  and 
risk  of  stowage."    The  plaintiff  never  required  the  company  to  load  or  unload :  — 

Hdd,  that  the  rate  fixed  for  *'  conveyance,"  where  the  company  acted  as  carriers  under 
8. 167  of  5  &  6  Will.  4,  c.  107,  included  the  above  charges;  and  that  s.  44  of  1  &  2 
Vict  c.  92,  did  not  apply  to  the  case  where  the  company  acted  as  carriers  in  convey- 
ing the  goods  of  other  persons,  but  only  to  cases  in  which  they  did  not  act  as  car- 
riers, but  performed  the  duty  of  loading  and  unloading  for  other  persons  carrying 
goods,  being  requested  by  them  to  perform  it  Parker  v.  The  Great  Western  KaS- 
toay  Company^  427.  • 

2.  Up  to  a  certain  time  the  company  had  made  an  allowance  of  10^  per  cent  to  the 

Slatntiff  and  other  carriers  m  requiring  them  to  sign  certain  tiddng-off  notes  and 
ecburations  whenever  they  delivered  go»ls  to  be  carried  by  the  company.  In  order 
to  make  these,  some  trouble  was  required  in  wei^iing  and  classifying  the  soods. 
The  aUowance  was  discontinued  after  the  decision  in  Parker  v.  ITie  Great  Western 
Bailvoay  Company.  The  same  notes  were  not  required  from  persons  not  being 
carriers :  — 
HM^  that  the  requiring  such  additional  matter  from  carriers  without  allowance,  did 
not  entitie  them  to  an  action  for  money  had  and  received,  as  for  an  overchaive  to 
them,  as  compared  with  the  rest  of  the  public,  in  violation  of  the  5  &  6  Will  4, 
c.  107,  s.  175 ;  but  that  it  was  the  subject  of  an  action  for  damages  for  any  injury 
sustained  in  consequence.    Ih. 
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a.  The  plaintiff  and  otilier  caniert  were  in  the  habit  of  maldng  duffgei  lor  bookinf 
parcels  The  oompanT  entered  into  an  agreemenl  with  £.  S.  to  conm'  node  to 
and  from  their  station  »>r  1000/L,  and  to  relinanish  bookinff^eee,  which  he  did :  — 

Held,  that,  assuming  the  practice  of  booking  without  fees  to  be  continued  by  £.  S^  dda 
was  no  violation  of  the  proviso  in  s.  1 75,  the  plaintiff  not  heane  bound  to  chazge  aaj 
thing  for  booking,  but  aoing  it  merely  for  his  own  benefit    /£ 

4.  The  company  charged  the  plaintiff  and  odier  carriers  50  per  eeni  mora  Ibr  **  packed 
parcels  "  than  tiiey  charged  the  public  in  general :  — 

Held,  that  this  was  a  Tiolation  of  the  proviso  in  the  5  &6  WiH  4,  c.  107,  s.  175,  and  in 
the  7  &  8  Vict  c  S,  s.  50,  and  that  the  plaintiff  was  entitled  to  reoover  back  Hie 
sums  so  paid.    Ih. 

5.  The  companjr,  by  a  scale-bill,  in  force  up  to  June,  announced  thai  on  miscellaneoas 
mods,  not  bemg  aggregate  of  one  **  kind  or  cUiss,"  they  would  charge  id.  extra :  — 

HSd,  that,  by  having  used  the  words  ''kind"  and " claffii"  as  s^onymoos,  they  were 
bound  bv  their  own  definition,  and  could  not  charro  goods  of  the  same  class  in  their 
scale-bill  as  goods  unconnected  with  jgqods  of  a  l&e  nature,  within  the  meaning  of 
theprovisom8.141ofthe6&6^ilL4,c.  107.    lb. 

By  a  subseauent  scale-bill  the  goods  were  divided  into  *<  classes "  without  any  miscel- 
laneous class,  and  it  was  announced  that  a  parcel-rate  would  be  charged  on  all  par- 
cels under  one  cwt  When  several  {parcels  in  one  lot  of  eoods  of  the  same  class  bat 
of  different  kinds,  each  separately  being  under  one  cwt,  but  in  the  aggregate  above 
one  cwt,  were  directed  to  one  cons^ee  (as  was  generally  the  case  where  the  com- 
pany carried  them  for  the  pablie,)  &  oommiy  e&ised  tonnage-rate  on  soeh  lot  oC 
parcels ;  but  when  a  simitur  lot  of  naroeu  was  defivered  by  carrieta,  &ectod  to 
different  consignees,  the  company  cnaiged  each  separate  pareel  at  the  parod- 
rate: — 

Heldy  an  unequal  mode  of  charging  witMn  s.  50  of  the  7  &  8  "Vict  c.  S,  and  that  the 
fact  of  being  directed  to  the  same  or  different  consignees  does  not  prevent  goods 
from  being  goods  canied  **  under  the  same  circtmistances  "  within  that  section.    /&. 

The  mere  division  of  goods  into  ^classes"  in  the  scale-bill  would  not  enable  the  pbin- 
tiff  to  treat  all  the  goods  in  a  particular  class  as  goods  *'of  a  like  nafeare/*  wimin  s. 
471  of  the  5  &  €  WiU.  4,  c.  107,  or  as  goods  of  a  '<  like  descriptioa''  within  a.  60  of 
the  7  &  8  Vict  0.  8,  (post,  Sth  head.) 

6.  Heldf  that  where  several  pareels  of  goods  of  the  same  kind  were  sent  together  and 
amonnted  to  a  yeater  weight  than  five  cwt,  (or  the  weight  fixed  upon  by  the  com- 
pany as  the  dividing  point  oetween  the  tonnage  and  pareels  rates,)  tney  coald  not  be 
charged  an  additional  sum  as  ^  miscellaneous  goods,"  or  at  the  paroel-iate  within 
8.181ofthe5&6  Will  4,c.  107.    lb. 

7*  Held,  that  in  addition  to  the  toll  of  Bl.  per  cent  which  the  company  were  empowered 
to  take  by  s.  164  of  the  5  &  6  WilL  4,  c.  107,  fi>r  tonnase,  they  were  also  entitled  by 
S.  167  to  charge  a  reasonable  sum  for  "conveyance  "  of  goods  as  carriers,  includiDsr 
loading,  unloving,  ri^,  ftc,  and  were  not  restricted  to  "  such  sum  as  they  should 
think  expedient  tor  locomotive  power  and  carnaffes,"  within  s.  50  of  the  7  &  8  Yict 
€.  8,  (assuming  that  to  be  the  true  construction  of  the  last^nentioned  section.) 

8.  Held,  that  according  to  the  proper  construction  of  the  5  &  6  WilL  4,  c  107,  s.  171, 
where  several  small  parcels  of  a  like  nature,  being  altogether  less  than  one  cwt, 
(the  scale-mil  fixing  tnat  as  the  limit,)  were  deliver^  in  one  lot  directed  to  different 
consignees,  the  company  were  entitled  to  charge  as  one  **  small  parcel"  within  that 
section  at  die  pareel-rate ;  and  where  such  severel  small  parcels  were  not  of  a  like 
nature,  though  in  the  same  "  class  "  in  the  scale-bill,  the  company  were  entitled  to 
chaige  each  of  them  as  a  separate  parcel  at  the  paroeUrate.    lb. 

8.  The  Great  Western  Railway  Company,  before  the  7  &  8  Vict  c.  8,  came  into  qie- 
ration,  was  obliged  by  the  2  &  3  Vict  c.  27,  s.  24,  to  charge  for  carriage  to  all  per- 
sons equally,  but  they  charged  P.,  a  carrier,  differently  from,  and  more  than  the 
public :  — 

Held,  in  accordance  with  Parker  v.  The  Great  Western  BaUway  Ompany,  that  the 
overeharge  was  recoverable  as  money  received  to  the  canier^s  use.  Edwardi  t« 
TTie  Great  Western  RaUway  Company,  447. 
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10.  The  7  &  8  Yict  c.  8,  by  lectums  48, 49,  and  50,  repealed  the  2  &  8  Yict  c.  27,  s. 
24,  and  zeenacted  it,  with  the  difference  that  in  section  60,  ^e  words  "  under  lUce 
drenmstances''  were  introdnoed.  The  company  continued  to  charge  F.  more  than 
the  public:-— 

JSeldf  tiiat  he  mi^ht  recover  the  OToreharge,  the  fact  of  his  bdng  a  carrier  only,  not 
rendering  the  circumstances  unlike.    lb. 

11.  Unlike  the  company's  original  act,  6  &  6  Will.  4,  c.  107,  s.  171,  the  company  was 
authorized  to  fix  the  sums  to  be  charged  for  small  parcels,  provided  they  were  not 
sent  in  large  ampcvMBiie  quantities,  made  up  of  separate  ana  distinct  parcek.  The 
compan;^  publiSea  scal^ills,  in  which  they  specified  divers  dasses,  containing  dif^ 
ferent  kinds  of  goods,  and  one  class  comprised  miscellaneous  goods,  ^  not  beinff  ag- 
gregate of  one  class  or  kind,"  which  were  charged  at  a  h^er  tonnage>rate,  wim  an 
extra  charge  for  each  parcel.  The  company  charged  ri  under  the  miscellaneous 
class  for  aggregate  goods,  whichy  though  of  different  kinds,  were  within  tiie  same 
class  in  the  scale-bills :  — 

Hdd,  that  this  was  an  overcharge,  and  that  the  word  ''class''  must  be  taken  to  mean 
something  more  than  "  kind,"  and  to  appM"  to  Ihe  classes  mentioned  in  the  scale- 
bills,    lb. 

12.  Hddf  also,  irith  regard  to  all  die  foregoing  OTercharges,  that  it  made  no  difference 
that  the  separate  parcels,  which  were  £m  to  oe  delivered  to  the  carrier  or  his  agents 
at  the  end  of  the  journey,  were  destined  for  different  ultimate  consignees.    lb, 

18.  F.'s  servants  assisted  the  company's  servants  in  loading,  unloading,  and  weighing, 
but  not  at  the  company^s^  request,  and  the  public  gave  no  such  assistance.  The 
company  before  the  decision  of  Parker  v.  The  Great  Western  BaUway  Company^ 
had  allowed  10  per  cent,  for  such  assistance,  and  P.  in  this  case  claimed  a  smiilar 
deduction: — 

Eddy  that  P.  was  not  entitled  to  any  deduction  on  this  ground.    Ih. 

14.  The  company,  before  the  decision  in  Parker  ▼.  The  Great  We$tem  BaUtouy  Com^ 
.  fKmy,  had  entered  into  an  agreement  with  E.  to  allow  him  10  per  cent,  discount, 

out  after  that  decision  they  refused  to  make  the  allowance.    E.  brought  an  action 
and  recovered  a  verdict  for  the  10  per  cent,  which  the  company  paid  accordingly. 
P.  claimed  the  10  per  cent  on  the  ground  that  he  and  K  had  oeen  chaiged  un- 
eaually,  K.  having  been  allowed  that  amount : — 
Hela^  that  this  was  not  an  allowance  which  made  the  charge  unequal.    lb, 

15.  P.  paid  the  overcharges  under  protest,  and  after  notice  of  action  to  the  company 
he  sent  in  a  claim  in  writing  of  interest  It  was  objected,  that  as  the  notice  of  ac- 
tion did  not  contain  a  claim  for  interest  it  could  not  be  recovered ;  but  as  there  was 
no  plea  of  want  of  notice  of  action,  and  as  the  action  and  all  matters  in  (^erenoe 
had  been  referred  to  an  arbitrator :  — 

Bddy  that  the  arbitrator  might  award  interest  under  the  8  &  4  WilL  4,  c.  42,  s.  4.    lb, 

CASES  OVERRULED,  DOUBTED,  &c. 

Bush  V.  Stexnman^  1  Bos.  &  Pul.  404,  doubted,    •        .        .        •        .        •     r  .  479 

Drew  Y.  Collins y  4  £ng.  Rep.  640,  dissented  firom,   $       »        •    ^  •        •  870 

Edgar  v.  Halliday,  1  Lownd.  M.  &  P.  867,  overruled,  ••/<•.  855 

Matthews  y.  The  West  London  Waterworks  Company,  8  Camp.  408,  doubled,  479 

Strother  y.  Hutchinson,  4  Bing.  N.  C.  88,  explained,    ......  882 

Begina  y.  Bannatyne^  2  Lownd.  M.  &  P.  218 ;  4  Eng.  Bep.  188,  doabtedy  868 

CHARTER. 

See  CORPOBATIOK. 

CLASa 
Mtanhiffoffinlifr^  ?FiQL  4,  c.  107J 

dee  Cabsiebs. 
63* 
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CLERGY. 
Bight  to  TUhes.'] 

See  T1THX8. 


COAL-MINES. 

Lease  of —  Construction.']  A  lease  of  alum-mines  gave  he  lessee  ^e  right  to  obtun 
alimi  from  certain  coal-wastes.  A  subsequent  lease  of  the  coal-mines  pnmded  tint 
nothing  thereby  granted  shall  injure  the  rights  of  the  parties  who  hdd  ibe  alom- 
mines.  The  alum  existed  in  the  coal-wastes.  The  coal  lessees  could  not  tiioroag^j 
work  the  coal  without  removing  the  pillars  which  supported  the  loof ;  bat  by  doing 
this,  the  alum  would  be  impossmle  to  be  reached :  — 

Held,  that  the  coal-pillars  could  not  be  removed.  Eari  of  Glasgow  ▼.  ^iHet  amd 
Campsie  Alum  Co.  18.  %  • 

COMMON  CASBIEBS. 
See  CABRISB0. 

COMPOSITION  DEED. 
See  Bankrupt. 


CONDITION. 
See  Contract. 

CONSIDERATION. 

See  pLEADmai^ 


CONSTABLES. 

RigTit  of  Arrest.'] 

See  False  iMPRxsomcBNT. 


CONTRACT. 

1.  Condition — Discretion  of  Engineer.]  The  defendants,  a  railway  company,  by  a 
deed  containing  several  stipulattons,  covenanted  to  pay  the  plaintiffs,  contiacton, 
**  for  and  in  refi^e<ft  of  the  said  sleepers  hereinbefore  contracted  to  be  supplied,  at 
the  rate  of  4^  3d.  per  sleeper."  The  preceding  part  of  the  deed,  after  reciting  tiiat 
the  defendants  were  desirous  of  being  supplied  with  850,000  keepers,  and  th^  the 
plaintiffs  were  willing  to  supply  the  said  850,000  sleepers  mentioned  in  the  specifi- 
cation annexed,  contained  a  covenant  by  the  plaintiffs  within  the  time  and  at  the 
place  mentioned  in  the  specification,  as  and  where,  and  in  such  quantities,  and  in 
such  manner  as  one  of  the  en^neers  of  the  company  should  from  time  to  time  or  at 
any  time  within  the  period  umited  by  the  specification  require  or  direct,  to  soppbr 
the  said  company  with  850,000  sleepers  of  the  description  mentioned  in  the  specm- 
cation.  The  deed  also  contained  certain  provisions  giving  the  engineers  of  die  com- 
pany a  discretion  to  alter  the  shape  of  the  sleepers  at  any  time  before  the  complete 
execution  of  the  contract  by  delivery  of  the  whole  850,000,  and  to  give  notice  when 
and  in  what  number  the  sleepers  were  to  be  delivered,  and  to  leiect  defective  sleep- 
ers.   The  specification  referred  to  in  the  deed,  mentioned  that  the  number  reqmred 


INDEX.  631 


Uonmoii  iMiw* 


was  850,000,  one  half  to  be  supplied  in  1847,  the  oilier  before  nudsammer  1848,  and 
liiat  the  port  of  delivery  was  Goole.  The  company  were  empowered  to  retain  in 
their  hands  the  sum  of  20001.  oat  of  the  payments  which  were  to  be  certified  as  duo 
by  the  ensineers,  as  a  guaranty  for  the  completion  of  the  contract,  until  the  whole 
850,000  should  have  b^n  supplied :  — 
Heidy  that  this  was  a  {xxitiYe  contract  to  take  and  par  for  850,000  sleepers,  notwith- 
standing the  discretion  vested  in  the  ensineers  to  aecide  when  and  in  what  quanti- 
ties the  sleepers  were  to  be  delivered,  llarrison  v.  The  Cheat  Northern  RaUtvoy 
Co.  469. 

2.  PUadiny,']    Hdd,  also,  that  before  they  were  bound  to  deliver  anv  of  the  sleepers,  the 

glaintifrs  were  entitled  to  notice  when  and  in  what  quantities  they  were  to  be  de- 
vered ;  and  that  a  declaration,  which  stated  that  the  phundfifs  were,  always  readv 
and  willing  to  deliver  the  sleepers,  according  to  the  specification,  when  and  in  such 
quantities  as  any  of  the  engineers  of  the  company  should  require,  but  that  the  com- 
pany's engineers  gave  no  requisition  within  the  tunes  during  which  the  sleepers  were 
to  l>e  delivered,  was  good  upon  general  d^uirer.    Jh. 

CONTBACTOB. 

Not  UaUefor  Negligence  of  SufhContractor,'] 

See  Action. 

CONVEESION. 
See  Tboysb. 

COBPOBAHON. 

I,  CoUege  —  Statutes^  Construction  of —  Bwht  of  Voting  for  Corporate  Officer  —  Charter 
— Delegation  of  Powers  hy  Crown —  iMge,"]  ^  King  James  L  by  a  charter  in  1619, 
granted  to  E.  A.  license  to  found  a  college,  which  smmid  oonsbt  of  one  master,  one 
warden,  four  feUows,  eix  poor  brethren,  rix  poor  sisters,  and  twelve  poor  scholars,  to 
be  maintained,  &c.  accoroing  to  such  ordinances,  &c.  as  dionld  be  made  by  the  said 
E.  A.,  with  power  to  the  nid  E.  A.  to  make  ordinances,  &c.  for  the  maintenance, 
rule,  government,  &c.  of  the  said  master,  warden,  &c.,  which  shall  be  a  body  corpo- 
rate. E.  A.  by  deeds  in  1619  created  the  college,  to  consist  of  the  several  persons 
named  in  the  charter,  and  by.  an  indenture  dated  in  1620,  he  endowed  the  college 
with  lands  in  three  parishes.  Bv  an  instrument  made  in  1826,  E.  A.,  by  virtue  of 
the  power  given  to  nim  by  the  cnarter,  made  certain  ordinances,  &c.  for  the  govern- 
ment of  the  said  coUece.  These  ordinances  provided  that  the  church-wardens  of  the 
three  parishes  where  tiie  college  lands  were  situate  should  be  assistants  to  the  master, 
warden,  and  fellows  of  the  said  collegie  in  the  governing  thereof,  and  gave  them  power 
to  elect  the  poor  brethren,  sisters,  and  schohtfs  from  the  parishes  to  which  they  re- 
spectively belon^d.  They  also  provided  that  if  the  place  of  warden  should  be  void, 
(» the  master,  asswtants^  and  fellows  "  should  go  into  onapel  and  >' proceed  to  the  elec- 
tion of  a  new  warden,"  and  that,  after  the  senior  fellow  had  read  the  statutes  rekt- 
ing  to  the  persons  to  be  elected,  ^  the  electors  should  make  the' said  election  indiffer- 
ently," &c.  If  both  the  places  of  master  and  warden  shoidd  be  void  at  one  time,  no- 
tice was  to  be  given  by  the  senior  fellow  to  the  assistants  to  repair  to  the  collese  within 
three  da^s  ^  to  join  with  ihefeUows  in  the  election  of  a  new  master,  which  should  be 
in  all  points  as  ne  formeriy  described  in  the  election  of  a  warden."  The  assistants 
had  always,  from  the  foundation  of  the  college,  been  accustomed  to  vote  at  the  elec- 
tions of  wurdens :  — 

Held,  first,  that  bv  these  ordinances,  coupled  with  the  invariable  usage,  ihe  assistants 
had  a  voice  in  tne  election  of  warden;  and  secondly,  that  £.  A.,  although  he  could 
not  alter  the  constitution  of  the  college,  had  power  to  give  the  assistants,  who  were 
not  members  of  the  corporation,  a  right  of  voting  for  a  corporate  officer;  and  third- 
ly, that  the  lapse  of  time  after  the  foundation  of  the  college  did  not  teice  away  his 
light  to  make  such  an  ordinance.  Regina  v.  The  Master^  Fellows,  ifc,  of  Qod^s 
Qtft  in  Dulwick,  885. 
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3.  Mining  Company — Power  of  Direct&n  to  Borrow  Money,"]  The  dirednn  of  a 
miiiiiig  company  baye  no  impfied  antiharily  to  borrow  money  on  (he  credift  of  die 
company,  for  the  pnrpoee  of  carrying  on  the  mines,  or  for  any  other  porpoee,  how- 
eyer  nsefnl  or  necenary  to  the  bleeds  for  which  the  conqiany  is  foniwiL  Anicv- 
ter  V.  NorriSf  487. 

3.  By  the  deed  of  settlement  under  which  a  company  was  carried  on,  a  capital  ar50,000L 
was  proYided,  and  there  were  powers  to  create  new  shares,  and  to  alter  the  pron- 
flions  of  the  deed  by  the  vote  of  a  special  general  meeting.  There  was  also  a  clause 
M  that  the  affurs  and  business  of  the  company  shall  be  nnder  the  sole  and  entire 
control  of  the  directors,  of  whom  there  shall  be  not  less  than  five  nor  more  than  rnnoi 
and  three  of  them  shall,  at  all  meetings  of  dtrectors,  and  for  all  paxpcees,  be  oompe- 
tent  to  act": — 

HM,  that  under  this  deed  the  direetoTB  had  no  express  aathority  to  borrow  money  for 
the  necessary  poiposes  of  the  ndnes*    lb. 

COSTa 

Ap^icationfor  Cotts  after  Swnmon$  dwfdssed  at  C^amben — Sect  18  ofSUiL  13  jr  14 

VicLc, 

made 

and  14 

missive,  not  imperadye.    In  Michaehnas  yacatioiT the  Court  of  Common  Fleasde- 

cided  dUf erentfy :  — 
Hdd^  that  an  appucation  by  the  plaintiff  to  this  court  for  costs  in  Hilary  Term,  285iy 

was  too  late.    Orchard  y.  Moxiy^  3494 

COUNTY  COUBT. 

1.  ConeurrefU  JuriedieUonfffe.'^DiiereHon  ofJudge-^  Order  fitr  Cotii — 9  jr  10  TicL 
c.  95, «.  13 — 18  jr  14  VicL  e,  61^  s.  18.]  In  ail  cases  where  the  superior  oonrts 
have  a  concurrent  jurisdiction  within  the  county  oourtB,  under  the  188th  section  of 
9  &  10  Vict  c.  96,  or  where  no  plaint  could  haye  been  entered  in  any  county  court, 
or  where  the  cause  is  lemoyed  from  the  coun^  court  by  certioranj  the  court  or  a 
judge  is  bound,  by  the  18  &  14  Vict  o.  61,  s.  18,  on  hemf  satisfied  that  the  case 
foils  widun  the  ISSth  section,  to  make  an  order  that  the  plamtiff  who  has  recovered 
less  than  202.  in  a  superior  court  shall  recover  his  costs.    Aeplin  y.  Blacbnan,  534. 

3.  Claim  above  50t — Abandonment  of  Excess;  token  to  be  made,']  Where  a  plaint  is 
brought  in  a  coun^  court  to  recover  50/.  in  respect  of  a  cause  of  action  to  a  greater 
amount,  the  excess  being  abandoned,  pursuant  to  9  &  10  Yict  95,  a  63,  the  aban- 
donment need  not  appear  upon  the  plaint  or  particulars  of  demand,  although  such  is 
the  most  reasonable  course.    Laacs  v.  Wyld,  491. 

3.  Where,  therefore,  at  the  hearing  the  ezoess  was  abandoned,  and  a  minute  made  by  the 

judge  of  the  abandonment,  it  was :  r- 
mldy  on  motion  for  a  prohibUion,  that  he  had  jurisdietioii  to  give  judgment  and  giant 

execution  for  60L    Jb, 

CROSSED  CHECKS. 
See  Bank  Checks. 

CUSTOM  OF  COUNTRY. 
See  Landlobd  and  Tenant. 


DEED. 
Deed  of  IVanrfer  of  Shares  void,  CaU  being  tuipaid— 8  fr  9  VkU  c.  16,  s.  19.3     ^ 
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the  18th  March,  a  shareholder  in  a  jointrftock  company,  tabject  to  the  Gompaniea 
Clauses  Consolidation  Act,  1845,  executed  a  deed  of  transfer  of  his  shares,  and  his 
broker  lodged  the  deed  of  transfer  with  the  secretary  of  the  company  for  registra- 
tion. The  secretary  refused  to  re^er  it,  on  the  ground  that  a  ciul  made  upon  the 
shares  before  the  Idth  March  remained  unpaid  until  the  14th  ApriL  Upon  appli- 
cation for  a  mandamus  to  the  secretary  to  enter  and  register  a  memorial  of  the  deed 
of  transfer:  — 
Held,  that  by  sect  16  of  stat  8  &  9  Vict  c.  16,  the  right  to  transfer  shares  was  taken 
away  until  all  calls  made  in  respect  thereof  had  been  paid ;  and  the  deed  of  transfer 
was,  therefore,  void.    Jame$  StaU  v.  The  Norfolk  Estuary  Cb.  351. 

DELEGATION  OF  POWER 

See   COBPORATION. 

DELIVERY. 
See  Fbomissobt  Note. 

DEPOSITIONS. 
See  Evidence. 

DESCRIPTION. 
See  Ybndob. 


Of  a  Promissory  NoteJ} 


Of  Reed  Sstaie,  al  iSbls.] 


DIRECTORS. 
^Ina  Company^  ikevrpowsr  to  harrow  Money"]  % 

See    CORFOBATIOH« 

DISCLAIMER. 
See  Landlord  and  Tenant. 

DISCRETION. 
See  Contract^ 

DISTRESS. 

1.  When  Wrongfxd  —  Opening  outer  Door,"]  A  landlord,  in  order  to  distrain,  may  open 
the  outer  door  in  the  ordinary  way  in  which  other  persons  using  the  building  are 
accustomed  to  open  it    Ryan  y.  Shilcock,  503. 

d.  Therefore,  where  the  door  of  a  stable  was  kept  closed  by  a  padlock  attached  to  a 
movable  staple,  and  the  owner  or  other  persons  usually  opened  the  door  by  pulling 
out  the  staple :  — 

Heldf  that  a  distress  upon  such  goods  in  the  stable,  after  an  entry  in  this  mode,  was 
legal    lb, 

S.  Quaare,  whether  a  distress  is  void  where  the  outer  door  is  improperly  broken.    Ih, 

DISCHARGE. 
Insolvency,  Effect  of^ 

See  Judgment. 
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DISTRIBUTION. 

See  BA17KRUFT. 

EJECTMENT. 

Mortgage  —  Tenancy  at  WUl.1  A  mortgage  contained  a  power  of  sale  and  ihen  a 
proviso  and  covenant,  by  the  mortgagee,  that  no  sale  should  take^  P^^^  n<n^  >nx 
means  of  obtuning  possesaon  of  the  premises  be  taken,  until  the  expiration  of  twelve 
calendar  months  atter  notice  in  writing  of  such  intention  had  been  ^ven  to  ihe 
mortgagor.  It  also  contained  a  covenant  by  the  mortgagee  for  quiet  enjovment  by 
the  mortgagor  as  tenant  at  will  to  the  mortgagee,  on  payment  of  a  yeanV  rent  in 
Heu  of  and  as  interest  upon  the  mortgage  money.  The  mortgage  remained  in  pos- 
session of  the  premises,  out  no  liveiy  of  seizin  was  made  to  the  mortgagor.  Fnor  to 
the  commencement  of  the  action,  there  was  a  demand  of  possession,  oat  no  notice  to 
a  uit  was  ever  given  to  the  mort^gor :  — 

HMf  that  the  enect  of  the  deed  was  to  crea^  a  tenancy  at  will  only ;  and  that  a  de> 
mand  of  possession,  without  any  notice  to  quit,  was  suificient  to  entitle  the  mortga- 
gee or  his  assignee  to  maintain  ejectment    Doe  d.  Dixie  t.  DavieSy  610. 


ELECTION.  ^ 

1.  Burgess  List — 5  jr  6  WilL  4,  c.  76,  s»  1 7.]  B/s  name  being  acddentally  omitted  from 
the  burgess  list  of  the  borough  of  H.,  he  sent  in  a  notice  under  the  5  &  6  WflL  4,  c. 
76, 8. 1 7,  cUuming  to  have  his  name  inserted.  He  had  signed  tiiis  notice,  "  A.  W. 
Dobing,"  and  did  not  attend  the  revision  of  the  list  to  substantiate  his  cUum.  The 
mayor  and  assessors  refused  to  insert  his  name  in  the  list,  upon  the  ground  that  they 
could  not  place  it  there  with  initials  only  for  the  Christian  name,  nor,  under  the  cir- 
cumstances, with  the  Christian  name  in  full,  although  it  was  proved  to  them  that  he* 
was  entitied  to  have  his  name  inserted,  and  that  there  was  no  other  person  of  a  si- 
milar name  in  the  borough;  and  it  also  appeared  that  "  A.  W."  meant  "  Anthony 
Wihwn:"— 

Held,  that  the  mayor  and  assessors  would  have  been  justified  in  placins  his  name  upon 
the  list,  and  the  court  would  now  order  it  to  be  done.  Jiegina  v.  Mayor  and  Asses- 
sors of  Hartlepoolf  808. 

2.  Election  of  Councillors^  5  {f  6  WtU,  4,  c.  67,  s.  B2— Meaning  of  '^  Place  of  Abode"" 
of  Candidate  in  Vo^ng  Paper,"]  At  the  time  of  an  election  of  town  councillors  fiv 
the  borough  of  Y.,  WT  H.,  a  candidate,  resided  with  his  family  in  High  Street,  and. 
carried  on  the  business  of  a  miller  in  Church-road,  havine  a  mill  there,  ffis  place 
of  residence  and  place  of  business  were  both  in  the  parish  of  G.,  and  within  toe  li- 
mits of  the  borough.  A  certain  number  of  the  voting  papers,  necessary  for  his  doe 
election,  describ^  him  as  "  W.  H.,  of  Church-road,  G.,  Afyier.**  He  was  as  well 
known  by  his  place  of  business  as  by  his  place  of  residence.    In  quo  warrants 

r'nst  W.  H.,  upon  an  issue  whether  the  votmg  papers  in  question  contained  the 
e  of  abode  or  defendant :  — 
Held,  that  sect  82,  of  stat  5  &  6  Will.  4,  c.  76,  which  required  the  voting  papers  to 
state  the  "  place  of  abode"  of  the,  candidate,  meant  **the  place  of  residence!*    Bt- 
gina  v.  Hammond,  856. 

See   CORFORATION. 


EMBEZZLEMENT. 

Venue,"]  The  duty  of  a  servant  was  to  go  into  a  neighboring  county,  D.,  every  Moo- 
day,  and  there  collect  moneys  for  his  master,  and  to  return  to  N.,  where  the  master 
lived,  and  to  pay  over  what  he  had  received  on  Saturday  night. 
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The  servant  received  money  for  his  master  in  connty  D.,  but  did  not  retnm  to  his 
master  and  account  on  the  following  Saturday.  Two  months  afterwards  his  master 
met  him  in  N.,  and  asked  him  for  the  money,  upon  which  he  stirted  that  he  was 
Sony  he  had  spent  it :  — 

Heldf  that  there  was  evidence  for  the  jury  of  an  embezzlement  in  N.  Begina  v.  Jfur- 
dock,  677. 

EBROB. 
See  Nonsuit. 

EVIDENCE. 

1.  Previous  Convielum  in  reply  to  Evidence  of  Character  J\^  Upon  the  trial  of  a  prisoner 
for  larceny,  one  of  the  witnesses  for  the  prosecution,  m  answer  to  questions  by  the 

Prisoner's  counsel,  stated  that  he  had  known  the  prisoner  six  or  seven  ^ears,  and  that 
e  had  borne  a  good  chamcter  for  honesty.    Thereupon  ^  prosecution  proved  that 
the  prisoner  haa  been  convicted  of  hirceny  ten  yean  before : — 
Hddi  that  the  previous  conviction  was  admisBible  under  6  &  7  WilL  4,  c.  Ill,  and  14 
&  15  Vict  c.  19.    Regina  v.  Skrimptonf  681. 

S.  Notice  of  Appeal — Application  for  Copy  of  Depositions — 11  jr  12  Vict.  e.  81,  s.  9/] 
Upon  an  appeal  against^an  order  of  justices,  it  became  necessary  to  prove  an  apph- 
cation  for  a  copy  of  depositions,  under  the  11  &  12  Vict.  o.  81,  s.  9.  The  only  ap- 
plication which  nad  been  made  waa  by  a  letter,  which  was  not  prodoced,  and  no  steps 
nad  been  taken  in  order  to  let  in  secondary  evidence  of  its  contents.  The  copies  of 
the  depositions  were  themselves  produced,  and  shown  to  have  been  sent  in  a  letter 
by  the  magistrates'  derk : — 

Heulf  that  the  Quarter  Sessions  were  ri^ht  in  refhsing  to  act  upon  parol  evidence  of 
that  application.    Begina  r.  The  Justtces  of  the  West  Riding  of  Yorkshire^  296. 

Of  Fraud,'] 

See  Fraud. 
Materidliig  ofJ] 

See  Febjurt. 


EXCEPTIONS. 

Akeradon  of]  A  bill  of  exceptions  was  tendered  to  a  judge's  direction,  and  under  the 
66  Geo.  8,  o.  42,  s.  7,  was  signed  by  him  at  the  time  of  the  trial  The  draft,  dius 
prepttred,  was,  some  months  afterwards,  more  foimally  drawn  up,  and  was  tendered 
to  him  for  signature.  He  reftised  to  sign  it,  unless  a  sentence,  explaining  his  direc- 
ti(m,  was  introduced  into  the  bill,  and  the  party  excepting  finall^r  consented  to  its 
introduction.  The  bill  of  exceptions,  with  this  exphmation  fonning  part  of  it,  was 
presented  to  the  court:  — 

Heldj  ^t  the  introduction  of  this  explanation  was  highly  irresular :  but  that,  being  on 
the  record,  the  court  below,  and  tne  House  of  Lords,  coold  only  look  to  the  record, 
and  could  neither  receive  an  affidavit  of  the  fiusts,  nor  examme  the  draft  of  the 
exceptions,  ori^nally  prepared  and  signed.  Earl  of  Glasgow  v.  Hurlet  and 
Campsie  Alum  Company,  18. 

See  Nonsuit. 


EXCUBSION  nCEETa 
See  Railway  CoMPAirr. 
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EXECUTOB. 
See  Will, 


EXECUTION. 
Levy  on  Bank-NoUsJl 

See  Bank-Notes. 


FALSE  IMPRISONMENT. 

Arreit  hy  a  Police  ConstaUe — CharffO  of  Furious  Drioing — ComnetionJ]  Hie 
plaintiff  sued  the  defendants,  wlio  were  police  constables,  in  a  coontj  court,  for  a  tort, 
charging  them  ividi  having  arrested  and  imprisoned  him  on  a  ftbe  and  nnfoonded 
charge  of  fbrioiis  driving.  On  the  trial,  the  plaintiff  stated  that  the  defendants  had 
taken  bun  into  costodj  and  detained  him  in  a  police  static^  on  the  chaige  of  furious 
driviDg;  that  the  charge  iras  &lae  and  nnfounaed,  but  that  ha  had  be«i  oonvicted 
of  it  hj^  two  justices  and  paid  the  penalty.  The  defendants  Iheie^xm  objected  that 
the  plaintiff  wm  put  out  of  court  bj  his  own  statement,  and  then  proved  the  ocmrio- 
tion.  The  statute  2  &  S  Vict  c  47,  s^  54,  authorises  police  oQnstahlea  to  take  into 
custody  persons  committiiu^  the  offence  of  furiously  driving  in  a  pnbGc  faighwaj 
in  their  view.  The  case  <0d  not  show  that  the  plaintiff  comimtted  the  oAenoe  of 
furious  driving  in  the  view  of  Ibe  defendants.  The  osnntjr  court  jud^  <fireeted 
thejurj  that  &e  conviction  was  a  conclu^ve  answer  to  Hie  plaintiff  Is  daan :  -* 

The  Court  of  Appeal  held,  that  the  direction  of  the  judge  behm  ms  irreog,  and  re- 
versed the  juogment    JueHce  t.  OosUng,  476. 

FEBiB  NATU&iSL 
What  are.'] 

See  LABCszTr. 


FIEBI  FACIAS. 
See  Bakk-Notes. 


FIXTURES. 
Jh>ver  for*] 

See  TnoYSB. 


FOREIGN  JUDGMENT. 
•     See  JuDOMENT. 

FORMER  CONVICTION. 

Practice  —  Mode  of  Proceeding  upon  Indictment  charging  previous  Conviction — 14  jr  15 
Vict.  c.  19,  s.  9.]  When  an  mdiciznent  chaives  a  previous  conviction,  the  proper  me- 
thod is  to  arraign  the  prisoner  upon  the  whme  indictment,  and,  if  he  plead  not  guiltjr, 
then  to  swear  the  jury,  and  to  charge  them  in  the  first  instance  to  inquire  only  as  to  the 
subsequent  offence,  reading  to  them  only  that  part  of  the  indictment,  unless  evidence 
of  character  should  be  given  on  the  part  of  the  prisoner;  but  after  he  has  been  eon- 
victed  of  that  subsequent  offence,  tnen,  without  reswearinj;  them,  to  read  the  other 
part  of  the  indictment  to  the  jury,  and  charge  them  to  inquire  as  to  the  |nevioaB 
viction.    Regina  v.  Key^  584. 
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FORMER  CONVICTION. 
When  admksUfle  Evidenee,} 

See  Eyidxncb. 


FRAUD. 

Evidence  of  J]  Where  work  was  proved  to  have  been  done  for  the  defendant  by  the 
plaintiffs  jointly,  the  defendant  produced  in  evidence  a  release  to  him  from  one  of 
the  plaintiffs,  a  marksman,  who  was  proved  to  have  executed  it  in  the  presence  of 
the  clerk  of  the  defendants  attorney  on  the  morning  of  the  day  of  trial,  without  the 
knowledge  of  the  other  plaintiffs.  The  purport  of  the  deed  was,  however,  proved  to 
have  been  explained  to  the  releaang  plaintiff,  who  was  said  to  have  told  the  witness 
that  he  was  no  party  to  the  present  action :  — 

Held^  that  the  above  amountea  to  some  evidence  of  the  release  ^ving  been  given 
fraudulently,  and  the  judge  of  the  county  court  was,  therefore,  not  bound  to  give 
effect  to  it     Wediake  v.  Sargent^  404. 

FRIENDLY  SOCIETY. 

10  Geo.  4,  c.  56,  $,  9  -^General  Meeting — Piiblic  Notice — Signature  of  Oj^er.']  The 
numbers  of  a  friendly  society  having  duly  a^ed  to  and  signed  a  requisition  for  con- 
vening a  ffeneral  meeting,  to  take  into  consideration  the  propriety  of  rescinding  or 
altering  the  rules  of  the  society :  — 

HM,  (Eble,  J.,  dissentiente,)  tliat  the  signature  of  ^^  the  secretary  or  president  or  other 
principal  officer  or  clerk  of  such  society,"  reauired  by  10  Geo.  4,  c.  56,  s.  9,  was 
merely  a  fonnal  act,  and  that  one  of  such  omcers  was  bound  to  si^  the  jpubUc 
notice  necessary  to  convene  the  meeting,  in  compliance  with  the  requisition.  Kegina 
v.  Aldham  and  United  Parishes  Ins.  Society,  869. 

FURIOUS  DRIVING, 
See  Falss  Imprisonment. 


GAMING. 
See  Pleading. 

GENERALITY. 

» 
See  Pleading. 

HIGHWAY.      • 
See  Indictment. 

INDICTMENT. 

For  Nonrepair  ofSRghway  —  Misdescription  of  Part  out  of  Repair — Defective  aver" 
ments  in  second  Count  cured  by  Reference  to  first.']  llie  first  count  of  an  indict- 
ment for  the  non-repair  of  a  highway  alleged,  *^  that  a  certain  part  of  the  highway, 
situate  in  the  township  of  W.,  leading  from  and  out  of  the  highway  from  the  village 
of  W.  towards  M.,  at  or  near  a  place  called  Parkside,  on  the  said  last-mentioned 
highway,"  (describing  it,  and  stating  its  length  and  breadth,)  "  was  ruinous,  and  in 
decay,**  and  that  dercndants  of  ri j^bt  ouffht  to  repair  it  The  second  count  alleged, 
that  the  inhabitants  of  the  township  of  W.  had  immemorially  repaired  the  highways 

VOL.  VIII.  54 
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ntuate  within  it,  and  **  that  the  said  part  of  the  same  common  highway  hexeinbefbn 
mention^  to  be  rninons,  &c.  as  aforesaid  waa  a  common  highway "  which,  bat  fiv 
the  said  prescription,  would  be  reparaUe  by  the  parish  at  large ;  and  that,  br  reaacm 
of  the  premises,  defendants  "  ought  tp  repair  the  same  part  of  ^tte  said  highway,  so 
being  ruinous,  &c  as  aforesud,  when  and  so  often  as  it  hath  and  shall  be  neceflsaiy, 
and  that  defendants  had  not  repaired  the  same."    It  appeared  that  there  was  no 

flace  called  Faricside  on  the  road  in  question,  but  that  the  place  intended  was  called 
*arkgate.    Defendants  were  acquitted  on  the  first  count,  and  found  guilty  oa  the 
second :  -^ 
Eeld^  First,  that  the  misdescription  of  the  part  of  the  road  alleged  to  be  out  of  repair 
was  immateriaL    Ee^ina  y.  Waverton^  344. 

Secondly,  on  motion  to  arrest  the  judgment,  that  thongh  the  second  count  did  not  in 
itself  sufficiently  charge  that  the  part  df  the  road  was  out  of  repair,  it  did  so  by  its 
clear  and  distinct  reference  to  the  first  count    Ih, 

Also,  that  the  part  of  the  road  out  of  repair  having  been  alleged  in  the  first  count  to  be 
in  the  townsmp  ftf  W.,  the  second  count  was  sufficient  by  reference  to  the  first,  with- 
out a  repetition  of  the  allegation,    i  h. 


Instead  of  Oiristian  name.'] 


INITIALS. 
See  Electioh, 

INSOLVENCY. 


1  j*  2  Vict,  c.  11 0 — Petition  —  Contents — Plecuting  —  Generality — Jimsdieeion,2  A 
replication  to  a  plea  of  set-off  alleged  that  the  defendant  being  in  custody  within  the 
walls  of  the  Queen's  Frison  at  the  suit  of  B,  applied  according  to  the  provisions  of 
the  1  &  2  Yict  c.  110,  to  the  Lisolvent  Court,  stating  in  his  petition  that  he  was 
willing  his  personal  estate  should  be  vested  in  die  official  assignee ;  and  that  an  order 
was  made  accordingly :  — 

Heldy  that  the  replication  was  good.  That  it  is  sufficient  in  such  a  pleading  to  say,  that 
the  proceedings  were  accorcQng  to  the  act,  without  showing  that  the  petition  stated 
all  tiie  requisites  of  the  35th  section.  That  the  court  will  take  judicial  notice  that 
the  Queen's  Frison  is  in  England.  And  that  it  was  not  necessary  to  allege  in  the 
replication  on  what  process  the  defendant  was  in  custody.     Wickens  v.  GoatUy,  420. 

Qucere,  whether  it  is  necessary  that  a  petition  to  the  Insolvent  Court  should  aver  all 
the  particulars  mentioned  in  the  35tn  section  of  the  act  in  order  to  give  the  court 
jurisdiction,    lb.  * 

See  JuBOMEirr. 

INTEREST?. 

See  Railway  Cohpai^y.    Carbiesb. 

* 

JUDGMENT. 

Colonial  Jtidgment,  Action  on — Colonial  Insolvency — Suspension  of  Execution — 
Discharge^  To  an  action  on  a  judgment  at  the  Cape  of  Good  Hope,  the  defendant 
pleaded  tliat  by  an  ordinance  in  that  country  relating  to  insolvents,  it  was  enacted 
that  the  court  might  on  the  petition  of  an  insolvent  pbce  his  estate  under  seqnestn* 
tion,  and  that  further  execution  of  any  judgment  against  him  or  his  estate  for  any 
debt,  should,  after  lodging  the  order  for  sequestration,  be  stayed  during  the  pend* 
ency  of  such  sequestration,  and  that  all  actions  pending  against  any  insolvent  for 
any  debt  provable  &^inst  his  estate  should  upon  any  oraer  being  made  for  seqaes- 
tration,  be  stained.  The  declaration  then  stated  the  petition  of  Sie  defendant,  the 
surrender  of  lus  estate,  its  being  placed  under  sequestration^  and  tiiat  the  estate  was 
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distribated,  and  upon  tnch  diitribution  the  pbuntifPs  received  »  dividend  of  U,  ^d. 
in  the  pound  on  tne  amount  of  the  judgment  debt  in  the  declaration :  — 
Beldj  on  demurrer,  that  the  plea  was  bad,  as  it  merely  showed  a  temporary  suspension 
of  the  execution  during  the  pendencv  of  the  seauestration,  but  not  a  discharge  of  the 
person  or  estate  of  the  insolvent    Frith  v.  WotUutonf  569. 

In  Absence  of  Defendant.^ 

See  KuiBANCX, 


JUMSDICTIOK 

See  Insolvency.    County  Court. 
Of  Quarter  SeistonM.'] 

See  Poor. 

LANDLORD  AND  TENANT. 

1.  OrU-goind  Tenant  —  Cuattm  of  Covntry  —  Special  Agreement,^  A  testator,  beinff  the 
owner  of  fi.  house  and  land  and  of  two  cottages,  and  the  lessee  of  Little  B.  mrm 
fVom  Miss  M.,  and  of  certain  crown  lands,  for  a  term  of  fourteen  vears  expiring  at 
ACchaelmas,  1849,  and  beinir  desirous  of  selling  B.  house  and  land,  entered  into  a 
negotiation  with  the  plaintiff  for  the  sale  thereof,  and  let  to  the  plaintiff  for  one  year 
B.  nouse  and  land,  from  the  29th  of  September,  1848,  by  an  agreement,  in  which 
the  testator  agreed  that  if  he  should  be  able  to  obtain  a  further  lease  from  the  crown 
for  fourteen  years  he  would  ^nt  the  phuntiff  the  same  for  thirteen  years.  By  a 
subsequent  agreement,  the  plaintiff,  aner  stating  that  he  was  desirous  of  securing 
the  occupation  of  Little  B.  fiuin  and  lands,  adjmning  the  B.  house  and  lands,  and 
held  by  tbe  testator  of  Miss  M.  and  of  the  crown,  agreed  to  take  the  said  lands  be- 
longing to  Miss  M.  and  the  crown,  as  under-tenant  to  the  testator,  "  subject  to  tbe 
same  rents,  covenants,  and  obligations  in  aU  respects  as  provided  for  in  the  leases  by 
which  Mr.  C.  (the  testator)  lu>lds  or  shall  hold  the  same."  By  the  terms  of  the 
crown  lease  the  custom  of  the  countnr,  which  was,  that  the  landlord  should  pav  to 
the  oulrgoing  tenant  for  fallows,  half^Mows,  &c.,  was  excluded.  The  plainti^  on 
entering  upon  the  crown  lands,  paid  the  testator  for  fallows,  half  fallows,  &c.  The 
crown  kase^  at  tlie  request  of  the  plaintiff,  not  having  been  renewed  by  Uie  testa- 
tor, but  havmff  expired  by  effluxion  of  time  at  Michaelmas,  1849 : — 

Heldf  that  the  pudntiff,  as  out-going  tenant,  was  entitled  to  be  pud  by  the  executors 
for  fallows,  half  fiJlowB,  &c.,  the  custom  of  the  country  to  that  effect  not  having  been 
excluded  by  tibe  agreements  between  the  parties.    Paviel  v.  Gmkoin,  526. 

S.  Parot  License  to  enter  Premises  after  Expiration  of  Tenancy.'j  The  declaration 
stated  that  the  plaintiff  had  been  tenant  to  one  B.,  and  during  bis  tenancy  had  put 
up  certain  fixtures;  that  before  the  expiration  of  the  tenancy  B.  granted  to  the 
pkintiff  leave  and  license  to  keep  the  said  fixtures  on  ihe  prenuses  after  the  expi- 
nttion  of  the  tenancy,  in  order  that  he  might  sell  them  to  the  incoming  tenant,  and 
to  enter  and  recover  them  if  such  tenant  would  not  purchase  them ;  that  the  defend- 
ant subsequentiy  became  tenant ;  that  he  would  neither  purchase  the  fixtures  nor 
allow  the  plaintiff  to  enter  and  remove  them.  The  plaintiff  traversed  that  B. 
mnted  such  license  to  the  plaintiff.  At  the  trial,  the  dbuntiff  gave  in  evidence  the 
following  letter  written  to  him  hj  B.'s  attorney:  **  Mr.  B.  has  no  obiection  to  your 
leaving  the  fixtures  on  the  premises  and  making  the  best  terms  with  the  incoming 
tenant: — ^ 

Held,  that  this  document,  if  it  gave  a  license  at  aU,  gave  one  coupled  with  an  interest 
in  land ;  and  that  therefore,  not  being  under  seal,  it  could  not  be  enforced  against 
the  incoming  tenant    Ruffey  v.  Henderson^  805.- 


8.  Notice  to  Quit  after  Disclaimer^]  Jn  1824,  J.  B.,  a  pauper  of  the  parish  of  P.,  was 
pat  into  a  parish  house,  under  the  following  memorandum  in  the  pansh  book,  siffned 
oy  one  of  tne  overseers :  ^*  We,  the  church-wardens  and  overseers  of  the  poor  of  the 
parish  of  P.,  do  hereby  agree  to  let  to  J.  B.,  of  the  parish  of  P.,  the  cottt^  ntuate, 
See.,  at  the  rent  of  Is.  Stf.  per  week ;  and  the  said  J.  B.  doth  hereby  agree  to  quit 
and  give  up  the  saif  cottage  to  the  parish  ofiicers  at  any  time  on  one  month's  notice  * 
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J.  B.  continued  in  poflsefinon,  without  payment  of  rent,  until  1844,  when  Uie  pansh 
officers  gave  him  a  notice  to  qult^  signea  by  three  only  of  them,  which  he  refused 
to  do.  In  1850,  J.  B.  conveyed  the  cottage  to  defendant  In  ejectment  by  the 
parish  officers :  — 
Held,  first,  that  there  having  been  a  discl^umer  by  J.  B.,  no  notice  to  quit  was  neces- 
sary.   Doe  d.  Lansdell  y.  Gower,  81 7. 

4.  Lease  by  Parish  Officers —  Stat,  59  Geo,  3,  e.  12,  s,  17.]  Secondly,  that  the  memo- 
randum, not  being  signed  by  all  the  parish  officers  or  by  their  order,  was  nol  a  lease, 
in  pursuance  of  sect  17  of  stat  59  Gea  S,  c  12.    Ih, 

5.  Stat  8  jr  4  WUL  4,  c.  27,  ss,  5,  8.]  Thirdly,  that  the  action,  not  being  within  sect 
5  of  Stat  8  and  4  Will  4,  c.  27,  was  barred  by  sect  8.    Ih, 

€.  Lease  —  Merger — Assignment  operating  as  New  Lease."]  A,  the  plaintiff',  devised 
to  B  certain  premises  for  a  tenn  of  fifty-five  years,  in  consideration  of  580/.,  subject 
to  the  payment  of  a  yearly  rent  of  84/.,  and  covenants  for  repur,  &C.,  but  the  con- 
siderabon-money  not  being  paid,  B,  Sec.  subsequently  assigned  to  A,  by  way  of  mort- 
gage, the  whole  of  the  residue  of  the  term  then  unexpired,  subject  to  the  rent 
and  covenants,  and  with  a  power  of  sale.  Notice  of  sale  having  lieen  given  by  A 
pursuant  to  the  power,  the  plaintiff,  in  connderation  of  500/.  by  a  deed  '*  baisained, 
sold,  assigned,  transferred,  and  set  over  "  to  the  defendant  the  premises  descnbed  in 
the  lease,  to  hold  for  all  the  rest,  residue,  and  remainder  of  the  said  term  of  fifty-five 
years  granted  by  the  plaintiff  to  B  dischaxged  from  the  mortgage  debt,  but  subject 
to  the  payment  of  the  yearly  rent  of  84/.,  and  to  the  covenants  in  the  said  lease  to 
B ;  and  the  defendant  covenanted  to  pay  the  rent  and  perform  the  covenants.  !nie 
defendant  then  entered  upon  the  premises:  — 

Heldj  that  although  the  term  of  fifty-five  years  was  merged  hj  the  mortgage  to  the 
lessor,  the  effect  of  the  conveyance  to  the  defendant  was  to  create  a  new  tenn  of 
the  same  duration  as  the  unexpired  part  of  the  old  term,  and  that  the  defendant 
was  liable  upon  the  covenants  to  pay  the  rent,  and  to  perfoim  the  repairs.  CSottM 
y.  Richardson^  498. 

See  Distress. 

LARCENY. 

1.  Lost  Goods — TaJcing,"]  Upon  the  trial  of  an  indictment  fi)r  stealing  a  bank-note 
which  had  been  lost  in  a  public  street,  but  had  the  name  of  the  owner  tibereon,  tiie 
judge  told  the  jury,  that  if  the  prisoner  knew  the  owner,  or  had  reasonable  ground 
for  suppoang  that  he  could  be  found  at  the  time  when  he  first  resolved  to  appropri- 
ate the  note  to  his  own  use,  he  was  guUty  of  larceny ;  but  if  at  that  time,  be  liad  not 
that  knowledge  or  belief,  he  was  not  guilty :  — 

Held,  a  misdirection ;  because,  if  the  prisoner,  when  he  first  took  possessian  of  the 
note,  so  as  to  know  what  it  was,  meant  to  act  honestly  witii  regard  to  it,  no  subse* 
quent  alteration  of  that  intention,  and  conversion  of  the  note  to  his  own  use,  could 
render  him  guilty  of  larceny.    Uegina  v.  Preston,  591. 

2.  Pigeons^  Pigeons  kept  in  an  ordinary  dovecote,  with  means  of  ingreas  and  egress 
through  holes  at  the  top,  are  the  subjects  of  larceny.    Regina  y.  Cheafor,  598. 

LEASE. 
OmstrM^Aon  q/I]  « 

See  CoAL-MiNES. 
Bg  Parish  Officers."] 

See  Landlord  and  Tenant. 

LEGACY. 
See  Will. 

LIEN. 
See  Attorney. 
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lAobQity  to  Taxation.'] 


Sidffect  of  Larceny,] 


LIBRARY. 
See  PooB  Rates. 

LICENSE. 
See  LA2n>L0RD  and  Tenaitt. 

LTMTTATIONS. 

See  COKPOBATZOK. 

LIMITATIONS,  STATUTE  OP. 
See  LA2n>LOBD  aitd  Tekakt. 

* 

LOST  GOODS. 
See  Labcxnt. 

MANDAMUS. 
See  Election. 


U/MUyfor  Servant^  AcU.] 


Of  friendly  Society.] 


Legal  LidMUy^  Effect  of.] 


MASTER. 
See  ACTiOK« 

MEETING. 
See  Fbiendlt  Sogiett. 

MERGER. 
See  Landlobd  and  TsNAim 

MINING  COMPANY. 
See  Cobfobatiok* 

MISTRIAL. 
See  Tbial. 

MISTAKE. 
See  Pbokissobt  Notes. 


64* 


MINES. 
See  CoAirMonSk 
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MONEY  HAD  AND  KECEIVED. 
See  Cabsiers. 

MORTGAGE. 

See  Ejectment.    Laxdjx)bd  and  Tenant.     Railway  Coicpant.     Stamp 

Act 
O/Goods.'] 

See  Tbovee. 

NAME. 
See  Election. 


NEGLIGENCE. 
See  Action.    Bakk-Checks. 

NEWS  ROOM. 
lAobUily  to  Taxation^ 

See  FooB  Rates. 

NONSUIT. 

1.  Judgment  as  in  Case  of  Nonsuit — Insolvent — Stet  Processus.'}  After  iasae  joined 
in  an  action  the  plaintiff  petitioned  the  Insolvent  Debtors  Corni,  and  was  dischai^ged 
as  an  insolvent  debtor,  having  entered  in  his  schedule  the  debt  which  fonned  the 
subiect  of  the  pending  action ;  bat  it  did  not  appear  whether  the  assignees  wera 
willing  to  proceed  mm  it  or  not :  — 

Heldy  that  the  defendant  was  not  entitled  to  judgment  as  in  case  of  a  nonsoit;  but 
that  a  stet  processus  might  be  entered  hy  the  joint  consent  of  him  and  the  plaitt^ 
tiff.     Gavin  v.  Allan,  575. 

2.  Judgment  as  in  Case  of  Nonsuit -^  Delay  after  Removal  of  Injunction^]  Obtaining 
an  injunction  to  stay  the  proceedings  does  not  deprive  the  defendant  of  his  right  to 
move  for  judgment  as  in  case  of  nonsuit    Dohson  v.  Brocklebank,  54S. 

8.  Where  subsequent  to  the  removal  of  the  injunction,  the  plaintiff  ^ve  notice  of  trials 
but  did  not  tiy,  the  defendant  was  held  to  be  entitied  to  move  for  judgment  as  in 
case  of  nonsmt ;  and,  semble,  that  the  time  for  nroceedin^  to  trial,  according  to  the 
practice  of  the  court,  runs  fiom  the  removal  of  tne  injunction.    lb, 

4.  BiU  of  Exceptions — Plaintiff's  Ri^ht  to  Appear."]  If,  upon  a  trial  of  a  cause,  the 
judge  directs  a  nonsuit,  and  the  plamtiff  does  not  appear  when  called,  and  judgment 
of  nonsuit  is  therefore  entered  against  him,  he  cannot  tender  a  bill  of  excentions  and 
bring  a  writ  of  error,  assigning  for  error  that  the  judge  improperly  directea  the  non- 
suit^ The  proper  course  is  for  the  plaintiff  to  appear  and  require  the  judge  to  direct 
the  jury  in  point  of  Uw  in  his  favor,  and  upon  tiie  jud^  renudng  to  permit  him  to 
appear,  ana  nonsuiting  him  against  his  will,  or  refusing  to  direct  the  juiy  in  his 
&vor,  itie  pkantiff  may  tender  a  bill  of  exceptions,  and  bring  a  writ  of  error.  Cbr- 
sar  V.  Reed,  880. 

5.  Strother  v.  Hutchinson,  A  Bing.  N.  c.  83,  explained.    Ih. 

NOTICE  OP  TRIAL. 
Striking  out  Similiter^ Reg.  Qen.H.  T.  2  WUL  4,  r.  50.]    Declaration  contained  two 
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counts.  The  issues  on  the  first  count  were  complete ;  the  second  resulted  in  two 
surrejoinders,  concluding  to  the  countiy.  The  pUuntidGT  added  similiters,  and  de- 
livered issue,  with  notice  of  trial  for  the  7th  August  On  the  6th,  the  defendants 
returned  the  issue  and  notice  of  trial,  having  demurred  to  one  surrejoinder,  and  de» 
livered  a  rebutter  to  the  other.  On  the  7th,  the  plaindfT  redelivered  the  issue,  stat* 
ing  that  he  should  rely  on  the  notice  of  trial  and  the  issues  in  fact  The  plaintiff 
then  entered  a  remiititur  as  to  the  proceedings  demuned  to,  tried  Uie  cause,  and  (the 
defendants  not  appearing)  obtained  a  verdict:  — 
Held,  that  the  issue  was  incomplete  on  the  7th ;  that  the  notice  of  trial  for  that  day  was, 
therefore,  void,  and  it  could  not  be  rendered  valid  hy  any  subsequent  proceedings. 
Poole  V.  Pain,  814. 

NOTICE. 
To  Produce  DocumenUJ] 

See  Pbobuotiok  of  Docxjiixntb. 
Of  Meeting  under  10  Oeo.  4,  c.  56,  s.  9.] 

See  Fbikndlt  Societt. 


When  not  NecessaryJ] 


NOTICE  TO  QUIT. 
See  Ejectxeht. 

NUISANCE. 


1.  Neglect  of  parent  to  bury  his  child — AhUity —  Offer  ly  guardkuM  of  numey  hy  toay 
of  loan.']  upon  an  indictment  for  ntusance,  charging  the  defendimt  with  reniidng 
and  neglecting  to  bury  the  body  of  his  child,  it  was  proved  that  the  defendant  was  a 
pauper,  but  thiskt  the  guardians,  actinff  unde|r  the  Liws  of  the^  Poor  Law  Board,  had 
offered  him  money  for  the  purpose  of  enabling  him  to  buy  his  child,  ^pon  his  sigmng 
an  undertaking  to  repay  it  on  demand :  — 

Hdd,  that  he  was  not  bound  to  accept  that  offer ;  and  oonld  not  be  convicted  of  a  nui- 
sance.   Eegina  v.  Vann,  596. 

2.  Lidictmentfor  Nuisance — Judgment  hv  Default — Sentence  not  to  henronounced  on 
Defendant  when  Absent,"]  Defendant  had  suffered  judgment  by  de&ult  on  an  in- 
dictment for  a  nuisance  to  a  navigable  river :  — ^ 

Held,  that  the  court  could  not  in  lus  absence  give  judgment  that  the  nuisance  be 
abated.    JRegina  v.  Chichester,  294. 

See  Actios. 


ORDER& 
See  Bank  Checks. 


OBDEB. 

In  Bastardy."] 

See  Bastard. 


OBDEB  OF  REMOVAL. 
See  PooB. 

OUTLAWBY. 

Eevtrsalby  Writ  of  Error -^Special  BaU^  4  (rli  WULfr  M.C.  IS  jS.Z.'}    Thede- 
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fendant,  an  oatlaw,  in  an  action  for  a  debt  exceeding  202.,  appeared  by  attorney,  and 
brought  a  writ  of  error  to  reyerse  the  oallawiy,  on  uie  ground  that  he  was  abroad  at 
the  tone  of  the  ezisent  Judgment  of  reyersal  was  ngned  thereon :  —  ^ 
Heldj  that  the  defendant  was  bound  to  put  in  special  bail  on  signing  tiie  jad|;ment  of 
reversal;  and  as  he  had  not  done  00,  uie  judgment  must  be  set  aside  as  trregakr* 
Commerdl  y.  Beauclerky  884. 


PARIStt 
See  Poor. 


PAKISH  OFFICERS. 

Lea$€hff.'] 

Bee  Landlord  ast>  Tkn Airr. 


PAROL  LICENSE. 
See  Landlord  and  Tenant. 

PARTICULARS. 
See  Pleading. 

PAYMENT. 
Under  Hutake  of  laabSlitff^ 

See  pBOMifisoRT  Note. 

PERJURY. 

Evidence — MateriaiUy^  Upon  the  trial  of  an  ejectment,  the  tide  of  tJie  lessor  (^  the 
plaintiff  depended  upon  tiae  fiu^  that  M.  sumved  J.^  The  will  of  J.  was  iireleTant 
to  &e  tide,  out  proot  of  the  probate  was  relevant  with  reference  to  die  time  of  J.'s 
death.  A  copy  of  the  wiU  or  J.  was  tendered  in  evidence,  and,  on  objection  being 
made,  the  plamlaff's  attorney  fiJselj  swore  that  he  had  examined  the  copy  with  the 
original,  in  die  registry  at  Llandaff ;  and,  upon  further  objection  that  tiie  probate 
ought  to  be  produced,  or  the  Act-book  proved,  he  ftother  fiJsety  swore  that  he  had 
examined  the  memorandum  at  the  foot  <»  the  copy  with  the  ent^  in  the  Act-book. 
The  judge  then  offered  to  receive  the  document,  but  the  counsel  withdrew  it.  l%e 
memorandum  was,  in  fiict,  a  copy  of  an  entry  in  a  book  called  "  The  Act-Book,"  but 
not  a  copy  of  the  act  of  probate,  so  diat  tne  evidence,  if  true,  would  not  have  ren- 
dered the  document  lesally  admissible :  — 

Held^  nevertheless,  that  the  attorney  had  sworn  felsely  in  a  judicial  proceeding  upon  a 
material  point,  and  was  guilty  of  perjury.    Begina  v.  PhupottSf  580. 


When  SvSbjeeU  of  Larceny. "l 


PIGEONS. 
See  Larcent. 

PLEADING. 


1.  Seoeral  Pleas — Joint- Stock  Banking  Con^fony — PubUe  Officer. 1  In  an  action  by 
the  public  offiocur  of  a  banking  copartnership,  die  court  allowed  a  plea  denying  tha^ 
the  copartnership  were,  at  the  commencement  of  the  suit,  carrying  on  the  bosiBea 
of  bankers,  in  aadition  to  pleas  of  non  assumpsit  and  accord  and  aatifi&ction.  Eoe  r. 
FttUsr,  658. 
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2.  Accord  and  Satisfaction  —  Assumpsit  —  Consideration  —  Plea  of  no  signed  BiU^ 
Sufficiency  of  J]  A  declaration  stated  that  the  defendant  was  indebted  to  the  plain- 
Uds  in  divers  unliquidated  debts,  namely,  for  so  much  as  t^e  plaintiffs  deserved  to 
have  of  the  defendant  for  work  done  by  the  plaintiffs  as  attorneys  for  the  defendant; 
that  the  plaintiffs  alleged  that  the  said  debts  amounted  to  171/.  95.  8J.,  and  the  de- 
fendant to  147/. ;  that  it  was  agreed  that  the  dispute  between  them  should  be  put  an 
end  to,  and  the  amount  of  the  debts  fixed  at  150/.;  that  the  plaintiffs  should  relin- 
quish their  claim  to  the  residue,  and  that  the  debts  should  be  satisfied  upon  the 
terms  of  the  defendant  agreeing  to  pay  the  plaintiffs  150/.;  that  the  disputes  were 
ended;  that  the  debts  were  agreed  and  fixed  at  150/.;  that  the  plaintiffs  had  not 
made  any  further  chum,  and  that  the  debts  were  satisfied  upon  the  terms  in  that 
behalf.  Breach,  non-payment  of  150/.  Flea,  that  the  plaintiffs  did  not,  **  one  calen- 
dar month  before  the  commencement  of  this  suit,  dehver  to  the  defendant  a  siimed 
bill":-  ** 

Held,  first,  that  the  plea  was  good ;  secondly,  that  tlie  declaration  was  bad  in  not  dis- 
closing a  sufficient  consideration  for  tlie  defendant's  promise  to  pay  the  150/.  Bridg- 
man  v.  Dean,  534. 

2.  Summons  and  Particulars,  Sufficiency  of]  The  summons  in  the  coun^  court 
stated,  that  the  defendant  was  sununoned  to  answer  a  claim  of  the  pkontiffs  to  re- 
cover 40/.  10^.,  and  the  particulars  were — "To  sinking  a  shaft  at  &c. ;  "Cr.— 
Cash  on  account,  £  "  &c.,  making  the  balance  the  same  as  the  sum  claimed :  — 

Held,  that  the  summons  and  particuUrs  showed  a  sufficient  ffround  of  action,  without 
stating  that  the  shaft  was  sunk  for  the  defendant,  or  further  disclosing  how  he  was 
sought  to  be  made  liable  for  it     Wedlake  v.  Sargent,  404. 

8.  Held,  also,  that  tlie  objection  was  one  which  could  not  be  taken  after  the  defendant 
had  pleaded  in  the  county  court    lb* 

4.  Gaming  under  8  jr  9  Vict,  c.  109,  s,  18 — Generality — Differences  on  Sales  of 
Shares!]  To  a  declaration  for  differences  on  the  sale  of  railway  shares,  the  defend- 
ant pleaded  generally  that  the  contract  was  by  gaming,  (under  8  &  9  Vict  c.  109| 
B.  18.) 

On  demurrer,  the  pleas  were  held  bad  for  vicious  generality.   Grisewood  y.Blane,  415. 

See  Contract.    Indictment.    Insolvency.    Notice  of  Trial. 

POLICE  OFFICER& 
Right  to  ArresL] 

See  False  Imfrisonmbnt. 

POLICY  OF  INSURANCE. 
See  Stamp  Act. 

POOR. 

Order  of  Removal — Abandonment  — 11  jr  12  Vict,  c.  SI,  s.  8.]  Hie  effect  of  a  notice 
of  al>andonment,  under  the  11  &  12  Vict  c.  31,  s.  8,  is  to  take  away  all  jurisdiction 
from  the  Quarter  Sessions  over  the  appeal,  and  to  operate  as  a  stay  of  proceedinffs, 
subject  to  the  right  of  the  appellants  to  costs  up  to  the  tame  of  uie  service  of  tne 
notice.  An  appeal  was  entered  and  respited  at  Uie  Easter  Sessions,  1850.  At  the 
following  July  Sessions,  in  consequence  of  a  defect  in  the  grounds  of  appeal,  it  was 
adjourned,  at  the  instance  of  the  appellants,  to  the  subsequent  October  Sessions. 
Before,  however,  the  last-mentioned  sessions  were  held,  a  notice  of  abandonment  was 
given  by  the  respondent  parish,  but  the  appellants,  notwithstanding  this  notice, 
went  to  the  sessions,  and  the  order  was  quashed,  with  costs:  — 

Held,  upon  motion  to  remoYO  the  order  of  sessions  into  the  Court  of  Queen's  Bencli, 
under  the  12  &  IS  Vict  c.  45,  s.  18,  that  the  sessions  had  no  jurisdiction  to  enter 
upon  an  appeal  after  the  notice  of  abandonment  had  been  served.  Regina  y.  SL 
MichaeTs,  Pembroke,  Sll. 
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POOR  RATE. 

Library  and  Netog-Room  —  LiaMUy  to  Taxation.']  *<  The  Fordco  "  in  Manchester 
erected  by  a  society  for  the  purpose  of  being  used  as  a  library  and  news-room,  and 
was  Tested  in  trustees,  upon  trust  to  permit  it  to  be  so  used  by  the  society.  The 
Bociely  consisted  of  400  sb&reholders,  who  pmd  an  annual  subscription  of  22. 10^^  and 
were  at  liberty  to  transfer  their  shjures.  The  Hbraiy  contained  nj^wards  of  15,000 
volumes,  for  general  reference  and  circulation  among  the  subscribers,  comprising 
works  on  scientific  subjects  as  well  as  in  general  literature,  to  which  additions  were 
continually  made.  There  was  a  librarian,  with  an  annual  salary  of  lOOL,  and  a 
reading-room,  supplied  with  periodical  works,  pamphlets,  magazines,  and  reTiews. 
In  the  news-room  were  provided  newspapers,  the  London  Gazette,  Reports  of  the 
Markets,  and  Ae  Commercial  and  General  Directories :  — 

Held,  that  the  society  was  not  exempted  from  liability  to  be  rated  within  statute  6  &  7 
Vict  c.  56,  the  nnmary  object  of  the  shareholders  being  their  own  infoimatioin  and 
convenience,    uegina  v.  UasheU,  298. 

PRACTICE. 
See  ExcEPTZOirs.    Notice  to  Produce.     STATi^a  PBOCEEBmos. 


PRINCIPAL. 

When  Liable /or  his  Agent,"] 

See  AcTioif. 


PRIVILEGED  COMMUNICATION. 

1.  Attorney  and  Client —  Collateral  Issue — Duty  of  Judge.]  In.  an  action  by  the 
payee  against  the  maker  of  a  promissory  note  for  money  lent,  the  plaintiff,  for  the 
purpose  of  taking  the  case  out  of  the  Statute  of  Limitations,  tendered  an  account- 
book  containing  an  admisnon  by  the  defendant  of  payment  of  interest  to  him.  The 
defendant's  counsel  then  raised  a  collateral  issue  as  to  the  admisability  of  the  book, 
and  proved  that  the  pkontiff,  being  the  attorney  of  the  defendant,  ynote  to  her  for  a 
statement  of  the  debts  and  payments  of  her  late  husband,  adding,  ^  This  frran  yon 
will  assist  me  in  preparing  the  case  for  counsel,"  whereupon  the  book  in  question 
was  sent  to  the  plamtiff.  The  judge,  having  heard  the  evidence,  rejected  the 
book:  — 

Held,  that  the  communication  was  privileged.     Cleave  v.  Jones,  554. 

2.  A  judge  is  bound  to  decide  the  preliminary  question  of  fact  whether  a  conmiunica- 
tion  is  privileged  or  not ;  and  his  decision,  if  erroneous,  may  be  reviewed.    lb. 

8.  Per  Martin,  B,,  a  communication  by  a  client  to  his  attorney  made  under  a  bon& 
fide,  although  nustaken,  belief  of  its  being  necessary  to  his  case,  is  privileged,    lb. 


PRODUCTION  OF  DOCUMENTS. 

1.  Notice  to  Produce  —  Second  TriaLl  A  notice  to  produce  documents,  given  in  the 
ordinaiy  form  for  the  purpose  of  a  former  trial,  and  served  before  the  first  trial  npon 
a  party  to  the  action,  or  his  agent,  may  be  used,  as  against  such  party,  without  re- 
service,  on  a  new  trial  of  the  same  cause.    Hope  v.  Beadon,  326. 

2.  The  legal  effect  of  such  a  notice  is,  that  it  gives  the  party  to  the  action,  upon  whom, 
or  upon  whose  asent,  it  has  been  served,  the  option  either  to  produce  the  documents 
named  in  it  whicn  were  in  his  possession  when  it  was  servea,  or  to  admit  the  accu- 
racy of  any  satisfactory  evidence  of  the  contents  of  those  documents  which  may  be 
produced  on  behalf  of  his  adversary  at  the  trial.    lb. 
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PBOMISSOEY  NOTE. 

1.  Delivery  after  Death  of  Maker.']  A,  at  liis  death,  left  among  bis  papers  two  letters 
sealed,  and  directed  to  the  plaintiff  (who  had  been  his  hoosekeeper  for  some  yeaiBf 
but  had  left  his  service  after  dving  birth  to  a  child,  of  which  he  was  the  fiither,)  con- 
taining two  promissory  notes  for  400/.  and  2002.  respectively.  In  one  letter  the  note 
was  said  to  be  "  in  consideration  of  the  long  and  fidthful  services  of  the  plaintiff; "  in 
the  other  he  had  written- '<  in  addition  to  any  som  I  owe  yoa  I  inclose  200/.  as  a 
mark  of  my  respect"  The  defendants,  who  were  the  executors  of  A,  paid  200il. 
after  his  death,  on  account  of  these  notes  to  the  plaintiff,  and  promised,  m  writing, 
to  pay  the  residue,  but  subsequently  declined  to  do  so ;  and  the  plaintiff  brought  an 
action  of  assumpnt  against  them,  in  which  were  counts  upon  the  notes,  and  a  count 
upon  an  account  stated  with  the  defendants  as  executors :  — 

Held,  that  the  testatoi^s  estate  was  not  liable  in  respect  of  the  notes,  as  they  had  not 
been  delivered  by  him  to  the  plaintiff,  and  could  not  operate  as  testamentary  dispo- 
sitions, because  not  in  conformity  with  the  1  &  2  Vict  c  26,  (the  Wills  Act)  Gau^ 
Y.  Tindon,  507. 

S.  Account  Stated  — -  Payment  under  nUstgke  as  to  legal  UabiUty.']  Held,  aUo,  that  the 
defendants  were  not  liable  upon  the  count  for  an  account  stated^  because  the  pay- 
ments and  promise  had  been  made  under  a  mistake  as  to  the  liability  of  the  testator^s 
estate,  and  without  consideration.    Ih. 

RAILWAY  COMPANY. 

1.  Excursion  Tickets — Special  Contract.]  Excursion  tickets  were  issued  by  the  6. 
N.  Railway  Company,  at  B.,  to  convey  panensers  to  L.  and  back,  by  any  train  ad- 
vertised for  that  purpose,  within  the  following  fourteen  ^ys.  B.  was  not  on  the  line 
of  the  G.  N.  Baifway  Company,  but  on  that  of  the  S.  Y.  Railway  Company,  which 
joined  the  other  line  at  D.  Two  trains  a  day  (morning  and  evening,;  were  ^then 
advertised  for  the  conveyance  back  from  L.,  in  pursuance  of  the  notice  on  the 
ticket,  but  B.  was  not  mentioned  in  the  advertisement  as  one  of  the  stations  at  which 
either  of  those  trains  would  stop,  although  D.  was  so  mentioned.  H.,  who  had  taken 
one  of  the  tickets  at  B.,  and  had  been  conveyed  to  L.,  returned  within  the  fourteen 
days  by  one  of  the  evening  trains,  and  on  arriving  at  D.  the  next  morning  found 
that  there  was  no  train  for  B.  on  that  day.  He  posted  to  B.,  and  sued  the  company 
for  the  expense  of  so  doing :  — 

Held,  that  he  was  endtled  to  recover.  Hawcroft  y.  The  Great  Northern  Railway 
Company,  862. 

9.  Semtle,  a  railway  company  are  not  excused  from  canying  passengers  according  to 
their  contract,  upon  the  ground  that  there  is  no  room  for  them  in  Uie  train ;  but,  in 
order  to  avail  themselves  of  this  answer,  they  should  make  their  contract  conditional 
upon  there  being  room.    /i. 

8.  Mortgage  Deed — Property  mortgaged — Principal  Money,  Right  of  Action  for — Coim- 
panics  Clauses  Consolidation  Act,  8  jr  9  Vict.  c.  16,  ss.  42,  60,  and  5S — Local  Acts, 
Construction  of]  A  railway  act,  7  &  8  Vict  c.  85,  enacted,  sect  51,  that  if  any  in- 
terest due  on  any  mortgage  to  the  company,  should  remain  unpaid  for  thirty  days 
after  it  had  become  due,  and  demand  thereof  had  been  made  in  writing,  the  mort- 
gagee might  sue  for  the  interest  in  the  superior  courts,  or  require  the  appointment 
of  a  receiver.  The  52d  section  ^enacted  that  if  the  j9rma*p<i/ money  and  interest 
were  not  paid  within  six  months  after  it  had  bebome  payable,  and  after  demand  in 
writing,  the  mortgagee  might  sue  for  the  same  in  the  superior  courts.  The  10  &  11 
Vict  c.  174,  (July  9,  1847,)  rej)ealed  the  above  act,  but  by  the  4 Sd  section  re- 
enacted  in  substance  the  5  2d  section  of  the  repealed  act,  so  for  as  regarded  the  re- 
covery of  the  interest  due.  The  10  &  11  Yict  c.  225,  (July  22, 1847,)  under  which 
the  money  hereinafter  mentioned  was  borrowed,  enacted,  sect  8,  that  the  several 
provisions  in  certain  recited  acts,  amongst  which  was  the  repealed  act,  7  and  8  Vict 
c.  85,  should  apply  to  moneys  '*  by  this  act  authorized  to  be  borrowed.**  The  Com- 
panies Clauses  Consolidation  Act,  8  &  9  Vict  c.  16,  enacts,  in  sect  50,  that  *' the 
company  may,  if  they  think  proper,  fix  a  period  for  the  repayment  of  the  principal 
money  so  borrowed,  with  the  interest  thereon,  and  in  such  case  the  company  shall 
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cause  sacb  period  to  be  inserted  in  the  mortgage  deed  or  bond,  and  upon  the  expi- 
ration c^  sncb  period  the  principal  sum  together  with  the  arrears  of  interest  thereon 
shaUy  on  demand,  be  paid  to  the  party  entitled  to  such  mortgage  or  bond.  The  de- 
fendants, a  nulwajr  company,  having  borrowed  10002.  of  the  plaintifis,  executed  to 
them  a  mortgage  deed  in  the  form  given  in  schedule  C,  annexed  to  the  Companies 
Clauses  Act  The  deed  contained  Uie  following  stipuli^on :  ^  The  principal  sum  to 
be  paid  on  the  Ist  day  of  January,  1851." 

An  action  having  been  brought  by  the  plaintiffs  to  recover  the  principal  sum  lent :  — 
Held,  first,  that  the  stipulation  in  the  mortgage  deed,  that  the  principal  sum  was  to  be 
repaid  on  the  1st  of  January,  1851,  imported  a  covenant  by  the  defendants  for  the 
repayment  of  that  sum  on  that  day ;  that  by  virtue  of  that  clause  and  of  the  Compi- 
nies  Clauses  Act,  sect  50,  if  that  sum  were  not  repaid  on  the  dajr  fixed,  the  plam- 
tifia  had  a  right  of  action  for  the  recovery  thereof,  and  that  such  nght  was  not  taken 
away,  or  affected  by  any  other  part  of  the  Companies  Clauses  Act,  or  by  the  special 
acts.    Hart  ▼.  Eastern  Union  Railtoay  Co.  544. 

i^condly,  that  the  effect  of  the  deed  was  to  pledge  the  tolls  and  property  of  the  com- 
pany as  proprietors,  but  not  their  stock  or  property  as  carriers,  and  that  the  judg- 
ment in  any  action  brought  against  them  for  the  recovery  of  the  principal  money 
would  be  satisfied  out  of  tneir  general  property  not  comprised  in  the  pleoge  belong- 
ing to  them  as  carriers  or  otherwise.    Ih. 

Thirdly,  that  sect  52  of  the  7  &  8  Vict  c.  85,  did  not  give  a  riffht  of  action  for  ^ 
principal  money,  but  recognized  it  as  already  existing,  and  in  a(&ition  to,  or  instead 
of  that  right,  gave  a  right  of  having  a  receiver  appointed ;  that,  therefine,  the  repeal 
of  that  section  would  not  take  away  any  such  right  of  actbn.    lb. 

Lastly,  that  the  existence  of  such  right  of  action  was  also  recognised  by  the  58d  sec- 
tion of  the  Companies  Clauses  Act    lb, 

4.  ToUs — Construction  of  Aoreement,']  In  November,  1 848,  an  agreement  was  made  be- 
tween **  The  Company  of  Proprietors  of  the  Manchester,  Bolton,  and  Buiy  Canal 
Navigation  and  Bailway  "  and  "  The  Bury  and'  Rossendale  Railway  Company,"  as 
follows :  —  "  It  is  hereby  mutually  agreed  between  the  parties,  &c.,  —  First,  tiuit  they 
wUl  mutually  concur,  cooperate,  and  aid,  at  the  expense  of  the  Bury  and  Rossen- 
dale Company,  in  obtaining  an  act  of  parliament,  m  the  ensuing  session,  for  a  line 
of  rsdlwav  from  the  Manchester  and  Bolton  Railway  to  Bury  and  RawtenstalL  Se- 
condlv,  that  the  Bury  and  Rossendale  Riulway  Company  shidl  have  the  use  of  the 
Manchester  and  Bolton  Company's  station  at  Salford,  but  not  to  impede  the  Man- 
chester and  Bolton  Compan}rs  traffic,  paying  such  charge  for  such  requisite  addi- 
tional accommodation  to  the  same,  arising  from  the  traffic  of  the  Bury  and  Rossen- 
dale Company,  as  any  three  indifferent  persons,  to  whom  it  shall  be  referred  in  the 
usual  way,  shall  determine.  Thirdly,  that  die  traffic  of  the  Manchester,  Bury,  and 
Rossendale  Company,  whether  of  passengers,  merchandise,  or  coal,  (that  is,  traffic 
using  both  lines,  or  any  portions  thereof,)  oetween  Salford  and  Rawtenstell,  or  any 
|X)ints  intermiate  to  these,  shall  be  carried  on,  as  it  respects  engine  power  and  car> 
riages,  clerks,  porters,  and  all  other  expenses,  (except  toe  maintenance  of  the  Man- 
chester and  Bolton  Riulway,")  at  the  cost  and  charge  of  the  Bury  and  Rossendale 
Railway  Company,  who  shall  pa^  to  the  Manchester  and  Bolton  Kidlway  Company 
for  the  use  of  their  railway,  and  in  respect  to  the  traffic  herein  specified,  a  pro  rata 
proportion  (according  to  the  distance  passed  over  the  two  lines  respectively)  of  all 
and  singular  the  gross  rates,  tolls,  and  proceeds  ariring  from  said  traffic,  with  no 
other  deduction  from  the  same  than  that  hereinafter  mentioned;  and  with  this  pro- 
viso, that  nothinff  herein  contained  nor  elsewhere  provided  shall  authorize  the 
Manchester  and  &lton  Railway  Company  to  receive  for  the  use  of  their  railway  be- 
tween the  point  of  junction  of  it  with  the  Bury  and  Rossendale  Railway  and  Saubrd^ 
for  a  greater  distance  than  half  the  length  between  such  point  of  junction  and  the 
terminus  of  the  Manchester  and  Bolton  Railway  in  Salford ;  nevertheless  the  Man- 
chester and  Bolton  Railway  Company  shall  be  entitled  to  charge  for  the  use  of  such 
portion  of  their  railway  for  a  leiufth  of  two  mUes,  at  the  least  Fourthly,  that  pre- 
vious to  such  apportionment  of  the  gross  rates,  tolls,  and  proceeds  referred  to  in 
clause  three,  the  nury  and  Rossendale  lUdlway  Cinnpany  shall  be  entided  to  deduct 
so  much  of  the  passenger  duty  as  shall  be  paid  by  them ;  and  afterwards  further  to 
deduct  from  the  proceeds  of  all  such  of  the  said  traffic  as  shall  have  been  conveyed 
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in  their  carriages,  wagonS)  and  tracks,  and  hj  power  provided  at  their  expense,  the 
further  som  of  IS^  per  cent  and  no  more,  fitxn  the  proceeds  arising  from  passenger 
tzaffif ,  including  gentlemen's  carriages,  horses,  and  parcels,  and  80  y&t  cent  and  no 
more,  fitnn  the  proceeds  arising  from  merchandise  or  coal  traffic,  including  stone.* 
Subsequent  to  toe  execution  of  this  agreement,  the  Companv  of  Proprietors  of  the 
Manchester,  Bolton,  and  Bury  Canu  Navigation  and  Kailwaf  was  incorporated 
with  the^  Manchester  and  Leeds  Railway  Company,  and  ultimately  became  "  The 
Lancashire  and  Yorkshire  Railway  Company ; "  and  the  Bury  and  Bossendale  Bail- 
way  Company  became  "The  lnUnchester,  Bury,  and  Bossendale  Railway  Com- 
Or,"  was  extended  to  some  other  places,  and  then  became  "  The  East  Lancashire 
way  Company ; "  and  by  divers  subsequent  acts  of  pariiament  certain  other 
railways  were  incorporated  with  it,  so  as  to  form  an  extensive  line  of  railways 
altogether.  A  soecial  verdict  havins  found  that  the  len^  of  the  Manchester  and 
Bolton  Railway  from  the  station  at  Salford  to  its  point  of  lunction  with  the  Manches- 
ter, Bury,  and  Bossendale  Railway,  at  Cliflon,  is  four  miles,  and  no  more: — 
Heldf  first,  tiiat  on  the  true  construction  a£  the  above  agreement,  the  Lancashire  and 
Yorkshire  Railway  Company  were  not  entitled  to  charge  the  East  Lancashire  Rail- 
way Company  that  proportion  for  the  whole  amount  received  as  tolls  which  that 
whole  distance  of  two  miles  to  be  charged  for  on  tiieir  part  bears  to  the  whole  dis- 
tance travelled  on  the  line  of  the  East  Lancashire  Company  alone ;  but  that  the 
rate  per  mile  for  the  charee  was  first  to  be  settled  by  the  relative  distances  actu- 
ally travelled  on  each,  ana  when  so  settled  a  distance  of  two  miles  was  to  be  paid 
for  at  that  rate.  Laricaihire  and  Yorkshire  RaUway  Co,  v.  East  Lancashire  Rail- 
way  Co.  564. 

Secondly,  that  the  affreement  itself  did  not  extend  beyond  the  traffic  along  the  Bury 
and  Aossendale  Railway  alone  to  the  traffic  along  the  whole  railway  of  the  East 
Lancashire  Riulway  Company.    lb. 

RAILWAYS. 
See  Cabbiers. 


RELEASE. 
See  Fraud. 

RULES. 
Reg.  Gen.  HiL  T.  2  Will.  4,  c.  59 .    8U 

SALE. 
Conditions  of."] 

See  Vendor. 

SECURITY. 
See  Stamp  Act. 


SENTENCE. 
In  absence  of  Defendant.'] 

See  NuisAKCE. 


SEQUESTRATION. 

FL  Fa* — Betum — Irregviariiy —  Time  for  setting  osidM^   Judgiaeiit  having,  beea 
VOL.  VIII.  55 
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obtained  agMnflt  the  defendant,  a  bene6eed  cleigTman  in  the  oonntj^  of  Brecon,  a 
vrit  of  lequestntion  was  lanied  against  him  on  the  1 7th  of  Angoat,  at  -which  time  no 
writ  of/. /a.  had  been  iMued.  Cm  the  9tii  of  October  a  /?-/a.  aginnst  him  wai  re> 
turned  by  the  sheriff  of  Bristol  nvBa  bona,  but  not  that  the  defendant  was  a  bene- 
ficed clerk.  The  role  to  set  aside  the  writ  of  seqnestratioa  was  mofred  for  on  the 
22d  of  Novonber : — 
Held,  that  die  writ  of  sequestration  was  inegolar,  and  that  the  applicalioa  to  aet  k 
aside  was  made  in  sofficient  time.    Bramage  y.  Vaughan^  662. 

SERVANT. 

When  his  Negligence  affects  Ma^erJ] 

See  AcTiOK. 

SERVICE. 

1.  Summons  to  appear  before  Justices  —  What  Service  sufficient.']  A  summons  to  ap- 
pear at  eleven  o'clock  on  the  2d  April,  before  justices  of  the  peaee,  at  a  place  eig« 
miles  off,  was  left  with  the  wife  of  W .  on  the  morning  of  the  Ist  April,  but  after  W. 
had  gone  to  work  as  a  collier.  He  was  absent  till  eleven  o'clock  the  same  n^ht» 
when  the  summons  was  first  brought  to  his  notice.  Pailing  to  appear,  he  was  con- 
victed, and  sentenced  to  a  mouth's  imprisonment :  — 

Heldf  that  the  question  of  the  sufficiency  of  the  service  of  a  summons  was  a  awtter 
upon  ^riikh  the  justices  were  the  proper  parties  to  decide.    Wtfiioais,  es.  ^parte^  9^ 

SemHUe,  such  service  was  sufficient    lb. 

SET-OFF. 
See  Inbolyenct. 

SHARES. 
2Van«/er  o/l] 

See  Deed. 

See  Pleading. 


SPECIAL  CONTRACT. 
See  Railway  Compakt. 

SPECIAL  JURY. 
See  Trial. 

STAMP  ACT. 

Mortgage  —  65  Oeo,  3,  c.  184,  Sched.  Part  1,  ^Mortgage" — Policy  of  InsuraneeJJ  A 
bemg  indebted  to  the  defendant  in  184L  7s.  Bd,  mortgaged  by  deed  certain  furniture 
to  him,  and  abo  signed  a  policy  of  assurance,  with  a  proriso  for  redemption  on  pay- 
ment of  the  principal  money  and  interest  It  was  also  provided  that  on  defauU  of 
payment,  the  defendant  should  have  the  power  of  taking  and  selHne  the  funkitare, 
and  of  reimburmn^  himself  thereout  for  all  costs  and  expenses,  and  luso  for  all  sums 
expended  by  him  m  keeping  the  policy  on  foot  Then  followed  a  covenant  by  A 
for  repayment  to  the  defendant  ot  184/.  7s.  6</.,  and  for  payment  to  the  insurance 
office  dT  the  premiums :  that  in  case  of  avoidance  of  the  policy,  or  the  insolvency  of 
the  insurance  company,  A  would  insure  in  another  office,  and  asngn  the  new  policy 
to  the  defendant;  that  in  case  of  A's  neglecting  to  pay  the  preBunm,  liie  dafendant 
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might  pay  it  to  the  office,  and  that  the  soms  adranced  by  the  defendant  for  oontina- 
ing  the  insorance  Bhoald  be  considered  as  principal  moneys  and  bear  interest,  and 
that  the  policy  should  be  a  secnrity  to  the  defendant  for  the  repayment  thereof,  and 
should  not  be  redeemed  without  payment  to  the  defendant  of  tne  sum  advanced  and 
interest,  as  well  as  of  the  1842.  Is,  6d. : — 
Held,  that  such  mortgage  was  not  a  ^  security  for  the  rejNiyment  of  money  to  be  there- 
after lent,  advanced,  or  paid**  to  an  amount  " uncertain  and  without  limit,''  within 
tiie  Stamp  Act,  55  Geo.  8,  c.  184,  sched.  Part  1,  tit  ''Mortgage,"  and  therefore 
that  it  did  not  require  a  stamp  of  25/.    Latonmce  r.  Boston^  494. 
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STAYING  PROCEEDINGS. 

Payment  of  Debt  and  CostsJ]  A  defendant,  upon  whom  a  writ  of  nmunons  had  been 
aenred,  indorsed  for  77/.  lSs»  9<L,  applied  to  a  jud^  at  chambers  to  star  proceed- 
ings upon  payment  of  that  sum.  Between  the  issumg  of  the  writ  aad  the  hearing 
of  the  application  the  plaintiffs  had  sold  certain  wine,  which  had  been  deposits 
with  ^em  as  collateral  security  for  the  payment  of  the  bills  upon  which  the  action 
was  brought,  and  they  refused  to  take  the  whole  amount  indorsed  upon  the  writ,  bat 
offered  to  take  that  sum  less  the  amount  realized  by  the  sale  of  the  wine.  This  the 
defendant  would  not  consent  to,  allemng  that  the  sale  was  fraudulent,  and  that  he 
would  be  prejudiced  by  allowing  uie  amount  said  to  have  been  produced  by  it 
The  judge  at  chambers  refused  to  make  any  order :  — 

Held  J  upon  application  to  the  court  to  stay  proceedings  upon  payment  of  77/1 18».  8d, 
with  interest  and  costs  up  to  the  time  of  the  hearing  at  chambers,  that  the  pUdntiffs 
were  not  bound  to  accept  from  die  defendant  more  than  was  actually  due  to  them, 
although  a  lareer  sum  tnan  they  now  churned  had  been  indorsed  upon  the  writ,  and 
that  the  defendant  could  not  be  prejudiced  in  any  cross  claim  whicn  he  might  have 
by  paying  a  leas  sum.    Arnold  ▼.  Ooodered^  S82. 

See  Winding-up  Acts. 

STET  PROCESSUS. 
See  Nonsuit. 

STREETS  AND  HIGHWAYS. 
Meaning  of  (hose  Words  in  6  Geo,  4,  c.  88.] 

See  Abbest. 

SUB-CONTRACTOR. 
When  his  Negligence  affects  QmtractorJ] 

See  Action. 


SUMMONS  AND  PARTICULARS. 
Sufficiency  of.'] 

See  Pleading. 


TAXATION. 
See  Poob-Rates. 

TENANCY  AT  WILL. 
See  Ejectment. 

TITHES. 

1 .  C%  of  London — "  Assessment^  The  clergy  of  the  city  of  London  were,  by  a  de- 
cree made  under  the  authority  of  an  act  of  parliament,  37  Hen.  8,  c  12,  declared 
entitled  to  2s.  9d.  in  the  pound  of  the  rent  by  the  year  of  all  houses,  shops,  &c^  as 
and  for  tithe.    The  Blackwall  Railway  Company's  act  empowered  that  company  to 
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remoTe  certsun  Houses,  and  it  declared,  that  for  indemnifying  the  rectors,  &c., 
against  such  loss  as  might  accrue  to  them  from  the  railwaj^  taking  down  houses,  &c., 
and  until  new  houses  would  be  erected  on  the  ground  which  should  be  cleared,  of 
such  an  annual  rent  or  value  that  the  tithes  actually  payable  therefor  should  be  fully 
equal  to  the  tithes  or  yearly  sums  of  money  payable  for  the  houses  quitted  by  the 
occupiers,  the  company  should  pay  tithes  for  the  houses  quitted  by  the  occupiers, 
"  according  to  the  last  assessment  thereof  to  the  25th  March  last,"  and  such  sum  or 
sums  should  diminish  in  proportion  to  the  tithes  actually  payable  for  new  houses 
erected  and  occupied  on  ground  which  should  be  so  cleared.  In  respect  of  all  the 
houses  taken  by  the  company,  with  the  exception  of  two,  annual  payments  had  been 
taJcen  in  lieu  of  tithes,  at  a  rate,  in  each  instancy  below  2s.  9d.  in  the  pound  on  the 
annual  value  a^ed  between  the  rector  and  the  occupiers.  The  rector  claimed  to 
be  paid  28.  9d.  m  the  pound  upon  the  annual  value  of  all  the  premises  taken  by  the 
company :  — 
Held,  reversing  the  deciraon  of  Wigram,  V.  C,  that  where  there  had  been  an  agreed 
rent  but  the  rector  had  received  less  than  2$.  9d.  in  the  pound,  he  was  not  now  en- 
titled to  receive  2«.  9d,  in  the  pound;  that  the  object  of  the  act  was  only  to  give 
indemnity  to  the  rector;  and  tnat  the  term  ** assessment"  had  reference  to  the  ar- 
rangement throughout  the  parish,  whereby  the  amount  of  tithes  to  be  paid  to  the 
25th  March,  1839,  had  been  understood,  agreed, *and  settled.  London,  Sfc,  Railway 
Co.  V.  Letia,  1. 

2.  Held,  also  reversing  the  decision  of  Wigram,  Y.  C,  that  the  amount  of  tithe  payable 
by  the  company  was  to  be  credited  with  the  tithes  actually  payoffs  to  the  rector  in  re- 
spect of  new  houses,  and  not  merely  with  the  sums  actually  received  by  the  rector  in 

'    respect  of  such  new  houses.    Ih. 

8.  Held,  affirming  Wigram,  V.  C,  that  the  word  **  assessment"  did  not  mean  the  assess- 
ment to  the  poor-rate.    Ih. 

4.  Tithe  Commutation  Act — Payment  for  Tithes  and  GUhe  —  Invalid  Modus.']  The 
question  raised  under  the  Tithe  Commutation  Act,  2  &  8  WilL  4,  c.  100,  being, 
whether  a  modus  or  yearly  sum  of  20/.  was  payable  to  the  rector  of  W.  in  satis&c- 
tion  and  discharge  of  all  the  tithes  in  R.,  ana  was  become  indefeasible  by  virtue  of 
the  statute,  the  jury  found  that  the  20^  had  been  paid  quarterly  during  the  statu- 
table period,  not  for  the  tithes  alone,  but  partly  for  tithes  and  partly  for  glebe ;  and 
it  was  proved,  that  after  the  disabling  statutes  the  rector  of  W.  had  been  in  posses- 
sion of^glebe  lands  in  R. :  — 

Heldy  first,  that  by  such  finding  it  was  clear  that  the  sum  of  202.  was  not  payable  in 
lieu  of  tithes  in  R. 

Secondly,  that  in  such  finding  and  evidence  there  was  no  sufficient  proof  of  any  valid 
modus  or  payment  in  lieu  of  tithes  in  B.  Young  v.  Tht  Master,  |rc.  of  Clare  HaU, 
887. 


TOLLS. 
See  RAILWAY  Cokfakt. 

TRIAL. 

1.  Special  Jury — 5  Geo.  4,  c.  60,  s.  80 — Mistrial  by  Common  Jury.']  Defendant  ob- 
tained a  rule  for  a  special  jury,  which  was  nominated  and  reduced,  but  no  jury  pro- 
cess issued.  Afterwards  plaintiff  obtained  a  judge's  order,  by  which  the  cause  was 
to  be  tried  as  a  common  jury  cause,  and  come  on  in  its  turn  in  the  common  jury 
list,  but  defendant  was  to  be  at  libetW  to  try  it  before  a  special  jury  if  he  could  pro- 
cure their  attendance  on  that  day.  The  cause  was  tried  by  a  common  jury  as  un- 
defended :  — 

Heldj  that  the  trial  was  irregular.    Montagu  v.  Smith,  829. 

2.  Notice  of] 

See  NoTicB  of  Trial. 


■nC]  A,  hv  deed,  dated  tbe  tSdi  oT 
B  abadute'^,  nibject  to  a  proriso  that 
sad  of  March,  1850,  or  but  earlier 
ce,  and  diould  par  tbe  interest  meaH' 
1  be  void.  Bj  ike  deed  it  waa  abc 
irindpal  ai  before  specified  or  aodl 
to  pay,  A,  his  ezecutan)  and  adminif- 
tbe  ^oods.  No  notice  for  earlier  pay- 
ontamed  in  tbe  deed,  nor  any-  notiee 
.  possesion  of  the  eoods  an&  the  IStli 
it,  and  the  defen&nts,  who  wer«  his 
id  add  tbcn  on  the  19ch  of  Febmair, 
the  plaintiffi):  — 

__.    . ^ J. f  the  gooda  was  rested  in  A  mitildie 

22d  of  March,  1850,  (defcamble  bj  DOD-pajnient  of  the  principal  and  interest  ac- 
cording to  the  provinona  of  the  de^,)  ret  Uiat  the  sale  of  the  goods  before  that  day 
pat  an  end  to  tlie  term,  and  that  the  assignees  bad  therebj  been  gniltj  of  a  coorer- 
don  for  which  the  plaiDtifis  were  entiiTed  to  ni^ititain  trover.  Fenn  t.  BiOlalDii, 
A9a. 

2.  Fixlurci.']  Trover  will  not  lie  for  GxhireR  which  a  tenant  has  left  annexed  to  the 
freehold  uler  he  has  quitted  poaseauoti,  with  Ae  kave  of  hii  landlord,  for  the  ^<ar- 
pose  of  enabiiog  him  to  make  terms  as  to  their  porchaae  'bj  tiie  vnconaug  teoant 
RUffey  \.  UendeTtoa,  806. 

TRUST. 
8m  WiUm 


1.  ExrmptioM  —  Bills  at  Three  yfoniha  —  Secvritg  on  Lmd~~Slatulei  IS  Antie  1, 
c.  16, ».  1 ;  3  §■  *  WUl.  4,  e.  98,  s.  7 ;  2  3-3  Vkt.  e.  97,  i.  Ij  TTie  ststnte  >  ft  4 
WilL  i,  c.  96,  a.  7,  which  exempted  from  the  provisions  of  the  Usnrj  Act,  (1 2  Anne 
3,  c.  Ifi,  s.  1,)  bills  of  cxcbance  not  having  more  than  three  months  to  run,  ii  notr^ 
pealed  by  the  statute  S  &  3  Vict  c.  37,  s.  1,  which,  and  the  statutes  contioning  it, 
exempt  from  the  operation  of  the  luiiry  laws  all  Inlls  not  bavins  more  than  twehn 
months  to  run  and  all  contracts  above  £10,  provided  then  be  no  seciui^  npcn 
land. 

Tberelbre,  bills  not  havine  more  than  three  months  to  ran,  though  fbr  more  than  £5 
per  cent  interest,  and  moagh  there  be  further  secnri^  on  land,  are  not  rmd.  CSoot 
V.  Sainsburt/,  408. 

8.  BOl  of  Exchanges  ff  i  Wm.4,c.9&,».  7,  ond  2  fr  8  Krt.c.  37,  ».  IJ  A  bill  of 
excbuige  at  three  months,  made  to  secnre  the  repayment  of  money  lent  by  the  plain- 
tiff  at  interest  exceeding  M.  per  cent,  is  not  invalidated  by  reason  of  the  plamtiff 
holding  the  security  of  land  also  for  the  repayment  within  the  S  &  4  Will.  4,  c.  98, 
a.  7,  and  the  2  &  8  '^ct  c.  97,  a  1.    i^zon  t.  PAtUtps,  S91. 

VAGRAMT  ACT. 
OmstrucliiM  o/.] 

See  Abb  EST.  .  : 

VENDOR  AND  PURCHASER. 
CoadUioat  of  Sale  —  Description  of  Parteli  —  Ident&j/ — Quantity.]  ■  A  contntct  of 


■ale  described  the  property  pnrchased  ai 
2  r.  8  p.  situate  at,  &c.,  described  in  tli 

lot  1,  in  the  particulars  was,  "  Hie  property  comprises  1  a.  2  r.  S  p.  ntnate,  Sx.,  con- 
sistiuK  of  B  cottage  and  paddock  m  t£e  occupalioD  of  Mr.  P."  Bj  the  contract  of 
»ale,  the  title  and  conveyance  were  to  be  completed  according  to  the  conditions  of 
sale.  One  of  these  was,  "  The  property  comprised  in  the  particulars  is  presumed  to 
be  correctly  described,  and  the  quantity  of  the  land  shall  be  taken  as  stated  whether 
more  or  lea  (altboogh  the  title-deeds  state  each  quantity  to  be  less^  without  any 
compensation  on  either  side.  And  no  other  evidence  of  identitv  shall  be  required 
than  that  furnished  by  the  title^eeds,  and  the  statements  therein  shall  be  deemed 
conclusive  evidence  ot  the  identity  of  the  property."  On  default  of  completion  the 
deposit-money  vras  to  be  forfeited.  The  vendor  delivered  an  abstract  ol  title  to  3  r. 
22  p.  only: — 
Held,  that  the  mere  bet  of  a  title  to  land  described  as  consisting  of  3  r.  23  p.  being 
made  by  the  vendor,  did  not,  nnder  the  drcnmatoncei  anthoriie  the  punibaaer  to 
contend  that  the  title  had  not  been  made  according  to  the  conditions  of  sale,  and  t^t 
he  was  boond  to  comi^ete.    SichoBy,  Chamberi,  423. 

VENUE. 
See  EHBKzzLRifENT. 

WARRANT  OF  ATTORNET. 

AUetlalion  Sy  Attorney  named  in  the  Warrant  —  Xuumg  Execution  for  Plaintiff.']  A 
warrant  at  attome}^,  prepared  by  the  defendant,  was  addressed  to  H.,  an  atlome;^, 
by  name.  The  plaintifi'  introduced  H.  to  the  defendant,  who  adopt^  him  as  his 
attorney  to  attest  the  execution  of  the  warrant  of  attorney,  and  H.  accordingly 
attested  it  U.  aAerwards,  at  the  request  of  the  plaintiff,  signed  jndg^nt  and  issued 
esecutioD  on  the  warrant  as  attorney  for  the  plaintifr. 

The  court  retused  to  set  amde  the  warrant  on  the  objection  that  the  atteslatiou  by  H. 
was  insufficient    Leiiintoa  r.  Sger,  878. 

WAY. 

Indiettntnt  for  Non-r^xur  o/] 

See  Ikdiothxkt. 

WILL. 

Legacy  —  Liability  of  Exeevlor  to  aeeount —  Tnut  for  ChUdren^  A  testator  made  his 
willin  these  terms: — "J  give  and  beqneatbe  all  mjpn^r^,  of  whatsoever  descri|>- 
lion,  to  my  irife,  for  the  maintenanceof  herself  and  our  clularen,"  naming  them,  and 
making  bcr  sde  executrix: — 

Held,  that  a  trust  was  thereby  constituted  for  the  benefit  of  tlw  children,  and  that  the 
executrix  was  bound  to  accoimt    Harria,  in  re,  S87. 

WDroZHG-UP  ACT. 

Interim  imager — Staying  Proceeding)  in  Action  againil  Company.']  An  interim 
manaser  appointed  under  the  Windln^ap  Act  (11  &  13  Yict  c.  4&,  s.  20,)  is  notan 
official  manager  within  the  7Sd  section;  and,  therefore,  the  court  will  not,  nnder 
'  at  section,  slay  proceedings  in  an  action  against  the  company  ordered  to  be  wound 
>,  or  other  person  representing  the  company,  unless  an  offitcial  manager  has  been 

incunb>d.      Hrelllr  v.  Tintm.  Kllfl 


appranted.    Brellle  v.  ^wei,  619. 
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STATING  PROCEEDINGS. 

Payment  o^DeU  and  Casts,"]  A  defendant,  upon  whom  a  writ  of  smnmona  had  been 
served,  indorsed  for  77/.  IBs,  Sdj  M^plied  to  a  jnd^  at  chambers  to  stay  proceed- 
ings upon  payment  of  that  som.  Between  the  issmng  of  the  writ  and  toe  ^«^wwg 
of  the  apj^cation  the  plaintiffs  had  sold  certain  wine,  which  had  been  depoflitea 
with  them  as  collateral  security  for  the  payment  of  the  bills  npon  which  Uie  action 
was  brought,  and  they  refused  to  take  the  whole  amount  indorsed  upon  the  writ,  bat 
offered  to  take  that  sum  less  ^e  amount  realized  by  the  sale  of  the  wine.  This  the 
defendant  would  not  consent  to,  alleeing  that  the  sale  was  fraudulent,  and  that  he 
would  be  prejudiced  by  allowing  Ute  amount  said  to  have  been  produced  by  it 
The  judge  at  chambers  refused  to  make  any  order :  — 

Bdd,  upon  application  to  the  court  to  stay  proceedings  upon  paTment  ci  77L  ISe,  8d, 
with  mterest  and  costs  up  to  the  time  of  the  hearing  at  chambers,  Uiat  the  plaintiffs 
were  not  bound  to  accept  from  the  defendant  more  than  was  actually  due  to  them, 
although  a  burger  sum  than  they  now  claimed  had  been  indorsed  upon  the  writ,  and 
that  the  defenoant  could  not  be  prejudiced  in  any  cross  claim  whicn  he  might  have 
by  paying  a  lees  sum.    AmM  ▼•  Oooderedj  882. 

See  WiNDiNChUP  Acts. 

STET  PROCESSUS. 
See  NonsuiT. 

STREETS  AND  HIGHWATS. 
Meaning  ofihost  Wards  in  5  Oea,  4,  c.  88.] 

See  Arrest. 

SUB-CONTRACTOR. 
When  his  NegUgenee  affects  Ckmtractor.] 

See  Action. 


SUMMONS  AND  PARTICULARS. 
Sufficiency  of,"] 

See  Plkadino. 


TAXATION. 
See  Poor-Rates. 

TENANCY  AT  WILL. 
See  Ejectxent. 

TITHES. 

1.  CSty  of  London — *<  Assessment^  The  cleigy  of  the  city  of  London  were,  by  a  de* 
cree  made  under  the  authority  or  an  act  of  parliament,  87  Hen.  8,  c.  12,  declared 
entitled  to  2s.  9d.  in  the  pound  of  the  rent  by  the  year  of  all  houses,  shops,  &C.,  as 
and  for  tithe.    The  BlackwtJl  Railway  Company's  act  empowered  that  company  to 
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remove  certain  houses,  and  it  declared,  tliat  for  indemnifying  the  rectors,  &c., 
against  such  loss  as  might  accrue  to  them  from  the  railwa^r  taking  down  houses,  &c., 
and  until  new  houses  should  be  erected  on  the  ground  which  should  be  cleared,  of 
such  an  annual  rent  or  value  that  the  tithes  actimlly  payable  therefor  should  be  fully 
equal  to  the  tithes  or  yearly  sums  of  money  payable  for  the  houses  quitted  by  the 
occupiers,  the  company  should  par  tithes  for  the  houses  quitted  by  the  occupiers, 
"according  to  the  last  assessment  thereof  to  the  25th  March  last,'*  and  such  sum  or 
sums  shoiud  diminish  in  proportion  to  the  tithes  actually  payable  for  new  houses 
erected  and  occupied  on  ground  which  should  be  so  cleared.  In  respect  of  all  ^e 
houses  taken  by  tne  company,  with  the  exception  of  two,  annual  payments  had  been 
taken  in  lieu  of  tithes,  at  a  rate,  in  each  instancof  below  28.  dd.  in  the  pound  on  the 
annual  value  a^ed  between  the  rector  and  the  occupiers.  The  rector  claimed  to 
be  paid  28.  9d.  in  the  pound  upon  the  annual  value  of  all  the  premises  taken  by  the 
company :  — 
Heldj  reversing  the  decision  of  Wigram,  Y.  C,  that  where  there  had  been  an  agreed 
rent  but  the  rector  had  received  less  than  28.  9d.  in  the  pound,  he  was  not  now  en- 
titled to  receive  28.  dd.  in  the  pound ;  that  the  object  of  the  act  was  only  to  give 
indemnity  to  the  rector;  and  tiiat  the  term  ^* assessment"  had  reference  to  the  ar- 
rangement throughout  the  parish,  whereby  the  amount  of  tithes  to  be  paid  to  the 
25th  March,  1839,  had  been  understood,  agreed,  *and  settled.  London^  ffc.  Railway 
Co.  V.  Leils^  1. 

2.  Held^  also  reverang  the  decision  of  Wigram,  Y.  C,  that  the  amount  of  tithe  pa^ble 
by  the  company  was  to  be  credited  with  the  tithes  wit^sXij  payable  to  the  rector  m  re- 
spect of  new  houses,  and  not  merely  with  the  sums  actually  received  by  the  rector  in 

'   respoct  of  such  new  houses.    IJ>. 

8.  Held,  affirming  Wigram,  Y.  C,  that  the  word  ^  aBsessmenf  did  not  mean  the  assess- 
ment to  the  poor-rate.    Ih. 

4.  Tithe  Commutation  Act — Payment  for  Tiihes  and  Glebe — Invalid  Modus."]  The 
question  raised  under  the  Tithe  Commutation  Act,  2  &  3  WilL  4,  c.  100,  being, 
whether  a  modus  or  yearly  sum  of  20/.  was  payable  to  the  rector  of  W.  in  sati^M- 
tion  and  discharge  of  all  the  tithes  in  B.,  and  was  become  indefeasible  by  virtue  of 
the  statute,  the  jury  found  that  the  20/.  had  been  pud  quarterly  during  the  statu- 
table period,  not  for  the  tithes  alone,  but  partly  for  tithes  andpuily  for  glebe ;  and 
it  was  proved,  that  after  the  disabling  statutes  the  rector  of  W.  had  been  in  posses- 
sion orglebe  lands  in  R. :  — 

Heldy  first,  that  by  such  finding  it  was  clear  that  the  sum  of  20/.  was  not  payable  in 
lieu  of  tithes  in  R. 

Secondly,  that  in  such  fining  and  evidence  there  was  no  sufficient  proof  of  any  valid 
modus  or  payment  in  lieu  of  tithes  in  B.  Young  v.  The  Master^  jrc.  of  Clare  Hall, 
887. 


TOLLS. 
See  Bail  WAT  CoHPAirr. 

TRIAL. 

1.  Special  Jury — 5  Geo.  4,  c.  50, 8.  80 — Mistrial  by  Common  Jury."]  Defendant  ob- 
tained a  rule  for  a  special  jury;  which  was  nominated  and  reduced,  but  no  jury  pro- 
cess issued.  Afterwards  plaintiff  obtained  a  judge's  order,  by  which  the  cause  was 
to  be  tried  as  a  common  jury  cause,  and  come  on  in  its  turn  in  the  common  jury 
list,  but  defendant  was  to  m  at  liberty  to  try  it  before  a  special  jury  tf  he  could  pro- 
cure their  attendance  on  that  day.  The  cause  was  triea  by  a  common  jury  as  un- 
defended :  — 

Held,  that  the  trial  was  irregular.    Montagu  v.  Smith,  829. 

2.  Notice  of] 

See  KoTiCB  ov  Tbzal. 
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TROVER. 

1.  Mortgage  of  Goods — Determination  ofBaUment']  A,  br  deed,  dated  die  29th  of 
September,  1845,  conveyed  certain  goods  to  B  abeolateij,  subject  to  a  pnmso  tliat 
if  ne  should  paj  to  B  the  smn  secured  on  the  22d  of  March,  1850,  or  anj  earlier 
daj^,  after  receiving  from  B  fourteen  days'  notice,  and  should  pay  the  interest  mean- 
while half-yearly,  then  the  conveyance  should  be  void.  By  nie  deed  it  iras  also 
agreed  that,  untd  a  de&ult  in  payment  of  the  principal  as  before  specified  or  until 
default  in  payment  of  the  interest  after  notice  to  pay,  A,  his  executors  and  adminis- 
trators, should  be  allowed  to  hold  and  enjoy  the  gdoids.  No  notice  for  eariier  pay- 
ment was  given  to  A,  pursuant  to  the  power  contamed  in  the  deed,  nor  any  notice 
for  payment  of  the  interest,  and  he  continued  in  possession  of  the  soods  until  the  13th 
of  December,  1849,  when  he  became  bankrupt,  and  the  defendUmts,  who  were  his 
assignees,  then  took  possession  of  the  goods  and  sold  them  on  the  19di  of  Febmary, 
1850.    B  had  previously  assigned  tiie  goods  to  the  plaintiffs : — 

Held^  that  although  the  right  to  the  possession  of  the  coods  was  vested  in  A  nntil  the 
22d  of  March,  1850,  (defeasible  by  non-pa vment  of  the  principal  and  interest  ac- 
cording to  the  provisions  of  the  deed,)  yet  that  the  sale  of  the  goods  before  that  day 
{>ut  an  end  to  tne  term,  and  that  the  assignees  had  thereby  been  guilty  of  a  conver- 
sion for  which  the  pUuntiffs  were  entitled  to  maintain  trover.  Fenn  v.  Bitdesian, 
488. 

2.  Fixiures."]  Trover  will  not  lie  for  fixtures  which  a  tenant  has  left  annexed  to  the 
freehold  alter  he  has  quitted  nossession,  with  the  leave  of  his  landlord,  for  the  yea^ 
pose  of  enabling  him  to  make  terms  as  to  their  purchase  by  ^e  inconnng  tenant 


Muffey  V.  Hendenonf  805^ 

TRUST, 
See  WiiJL 

USURT. 

1.  Exemptum$ — BiU$  at  Three  Months — Security  on  Land '^Statutes  12  Anne  2, 
c.  16, 4. 1 ;  8^4  Wm,  4,  c.  98,  s.  7 ;  2  jh  3  VicL  e.  87,  s.  Ij  llie  statute  8  &  4 
Will.  4,  c.  98,  s.  7,  which  exempted  frc»n  the  provisions  of  the  Usury  Act,  (12  Anne 
2,  c,  16,  s.  1,)  bills  of  exchange  not  having  more  than  three  months  to  ran,  is  not  re* 
pealed  by  the  statute  2  &  3  Vict  c.  37,  s.  1,  which,  and  the  statutes  continuing  it, 
exempt  from  the  operation  of  the  usury  laws  all  bills  not  having  more  than  twelve 
months  to  run  and  all  contracts  above  £10,  provided  there  be  no  security  upon 
land. 

Therefore,  bills  not  having  more  than  three  months  to  run,  though  for  more  than  £5 
per  cent  interest,  and  £ough  there  be  further  security  on  land,  are  not  void.  Oack 
V.  Sainsbury,  408. 

2.  BiU  of  Exchange —  3  (r  4  WiU.  4,  c.  98,  s.  7,  and  ^  ^  9  Vict,  c,  87,  s.  1.]  A  Mtt  of 
exchange  at  three  months,  made  to  secure  the  repayment  of  money  lent  by  the  pbdn* 
tiff  at  interest  exceeding  5/.  per  cent,  is  not  invalidated  by  reason  of  the  plamtiff 
holding  the  security  of  land  also  for  the  repayment  within  the  8  &  4  Will  4,  c.  98, 
t.  7,  and  the  2  &  8  Vict  c.  87,  a.  1.    Nixon  v.  Phillips^  531. 

VAGRANT  ACT. 

Construction  of.'] 

See  Abrebt.  .  , 

VENDOR  AND  PURCHASER. 
Conditions  of  Sale  —  Description  of  Parcels  ^^  Identity — Quantity,]  -  A  contract  of 
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sale  described  the  property  purchased  as  '^  The  cottage  and  paddock  comprising  1  a. 
2  r.  8  p.  situate  at,  &c.,  described  in  the  particulars  as  lot  1."  The  description  of 
lot  1,  in  the  particulars  was,  *^  The  property  comprises  1  a.  2  r.  8  p.  situate,  &c.,  con- 
sisting of  a  cottage  and  paddock  in  the  occupation  of  Mr.  P."  By  the  contract  of 
sale,  ue  title  and  conveyance  were  to  be  completed  according  to  the  conditions  of 
sale.  One  of  these  was,  "  The  property  comprised  in  the  particulars  is  presumed  to 
be  correctly  described,  and  the  quantity  of  the  land  shall  be  taken  as  stated  whether 
more  or  less  (although  the  title-deeds  state  such  quantity  to  be  less^  without  any 
compensation  on  eitiier  side.  And  no  other  eyidence  of  identitjr  shall  be  required 
than  that  furnished  by  the  titie-deeds,  and  the  statements  therein  shall  be  deemed 
conclusive  evidence  of  the  identity  of  the  property."  On  default  of  completion  the 
deposit-money  was  to  be  forfeited.  The  vendor  delivered  an  abstract  of  Utie  to  8  r. 
22  p.  only :  — 
Heldf  that  the  mere  fact  of  a  titie  to  land  described  as  consisting  of  3  r.  22  p.  being 
nuide  by  the  vendor,  did  not,  under  the  circumstances  authorize  the  purcnaser  to 
contend  that  the  titie  had  not  been  made  according  to  the  conditions  of  sale,  and  that 
he  was  bound  to  complete.    NichoU  v.  Chambers^  428. 

VENUE. 
See  Embezzlement. 

WARRANT  OF  ATTORNEY. 

Attestation  hy  Attorney  named  in  (he  Warrant — Issuing  ExecutUm  for  Plaintiff J\  A 
warrant  of  attorney,  prepared  by  the  defendant,  was  addressed  to  H.,  an  attorney, 
by  name.  The  plaintiff  introduced  H.  to  the  defendant,  who  adopted  him  as  his 
attorney  to  attest  the  execution  of  the  warrant  of  attorney,  and  H.  accordingly 
attested  it  H.  afterwards,  at  the  request  of  the  phuntiff,  signed  judgment  and  issued 
execution  on  the  warrant  as  attorney  for  the  plaintiff. 

The  court  refused  to  set  aside  the  warrant  on  the  objection  that  the  attestation  by  H. 
was  insufficient    Levinson  v.  Syer,  878. 

WAT. 

Indictment  for  Non-repair  of,"] 

See  Indiotscekt. 


WILL. 

Legacy — Liability  of  Executor  to  account  —  Trust  for  Children,"]  A  testator  made  his 
will  in  these  terms : — *^  I  give  and  bequeathe  all  my  property,  of  whatsoever  descrip- 
tion, to  my  wife,  for  the  maintenance  ^herself  and  our  children,"  naming  them,  and 
making  her  sole  executrix :  — 

Held,  that  a  trust  was  thereby  constituted  for  the  benefit  of  the  children,  and  that  the 
executrix  was  bound  to  account    Harris,  in  re,  687. 

WINDING-UP  ACT. 

Interim  Manager — Staying  Proceedings  in  Action  against  Company,"]  An  interim 
manager  appointed  under  the  Winding-up  Act  (11  &  12  Vict  c.  45,' s.  20,)  is  not  an 
officifu  manager  within  the  78d  section ;  and,  therefore,  the  court  will  not,  under 
that  section,  stay  proceedings  in  an  action  against  the  company  ordered  to  be  wound 
up,  or  other  person  representing  the  company,  unless  an  official  manager  has  been 
appointed.    JBrettle  v.  Vawes,  689. 
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